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PREFACE  TO  THE  FOURTH  EDITION. 


In  preparing  this  edition  I  have  had  the  advantage  of  consult- 
ing the  very  learned  and  interesting  works  by  Mr.  Bajkumar 
Sarvadhikari^  and  by  Professor  Jnlins  JoUy^  which  reproduce 
the  Tagore  Lectures  of  1880  and  of  1883.  Both  works  contain 
a  large  amount  of  important  original  investigation.  The 
Series  of  Sacred  Books  of  the  East  has  also  been  enriched  by 
translations  of  Yasishtha  and  Baudhayana^  and  of  Manu. 
The  prefaces  by  the  translator,  Professor  Biihler  are  most 
valuable. 

Many  discussions  which  were  contained  in  former  editions 
have  now  been  omitted,  the  points  to  which  they  referred 
having  been  finally  settled  by  decisions  of  the  Privy  Council. 
Many  portions  have  been  entirely  re-written,  especially  that 
part  of  the  work  which  deals  with  the  liability  of  sons  for 
the  debts  of  their  father.  In  consequence  of  these  and 
similar  changes  in  the  text  I  have  been  compelled,  for  the  first 
time,  to  alter  the  numbering  of  the  paragraphs.  The  former 
editioxMi  corresponded  with  each  other  in  this  respect,  but 
will  not  correspond  with  the  present  issue. 

I  have  to  thank  my  publishers,  Messrs.  Hiooinbotham  & 
Co.,  for  the  great  care  with  which  they  have  passed  the  sheets 
through  the  press,  in  consequence  of  which  the  list  of  errata, 
many  of  them  being  my  own  fault,  is  neither  long  nor  impor- 
tant. To  save  trouble  to  those  who  consult  the  work  I  have 
added  a  list  of  cases  bearing  on  the  subjects  discussed;  which 
have  appeared  while  the  edition  was  passing  through  the 

press. 

JOHN  D.  MAYNE. 

February,  1888. 
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PREFACE  TO  THE  THIRD  EDITION. 


SiNCK  the  publication  of  the  last  edition  of  this  work,  many  new 
materials  for  the  study  of  Hindu  Law  have  been  placed  within 
the  reach  of  those,  who,  like  myself,  are  unable  to  examine  the 
authorities  in  their  original  Sanskrit.  Professor  Max  Miiller's 
Series  of  the  Sacred  Books  of  the  East  has  given  us  transla- 
tions of  the  entire  texts  of  Apastamba,  Gautama,  and  Vishnu^  by 
Dr.  Biihler  and  Dr.  Jolly.  Mr.  Narayen  Mandlik  has  supplied 
us  with  a  translation  of  the  whole  of  Yajnavalkya,  and  a  new 
rendering  of  the  Mayukha;  while  the  Sarasvati  Vilasa  and  thd 
Viramitrodaya  have  been  rendered  accessible  by  the  labours  of 
Mr.  Foulkes  and  of  Golapchandra  Sarkar. 

Judging  from  an  examination  of  these  works,  I  doubt 
whether  we  need  expect  to  receive  much  more  light  upon  the 
existing  Hindu  Law  from  the  works  of  the  purely  legal  writers. 
They  seem  to  me  merely  to  reproduce  with  slavish  fidelity  the 
same  texts  of  the  ancient  writers,  and  then  to  criticise  them,  as 
if  they  were  algebraic  formulas,  without  any  attempt  to  show 
what  relation,  if  any,  they  have  to  the  actual  facts  of  life. 
When,  for  instance,  so  modem  a  work  as  the  Viramitrodaya 
gravely  discusses  marriages  between  persons  of  different  castes, 
or  the  twelve  species  of  sons,  it  is  impossible  to  imagine  that 
the  author  is  talking  of  anything  which  really  existed  in  his 
time..  Yet  he  dilates  upon  all  these  distinctions  with  as  much 
apparent  faith  in  their  value,  as  would  be  exhibited  by  an 
English  Lawyer  in  expounding  the  peculiarities  of  a  bill  of 
exchange.  From  the  extracts  given  by  Mr.  Narayen  Mandlik, 
I  imagine  that  the  modem  writers  of  Western  India  are  more 
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willing  to  recognise  realities  than  those  of  Bengal  and  Benares. 
Probably,  mach  that  is  useful  and  interesting  might  be  found 
(amid  an  infinity  of  rubbish)  in  the  works  on  ceremonial  law. 
But  what  we  really  want  is  that  well  informed  Natives  of  India 
should  take  a  law  book  in  their  hands,  and  tell  us  frankly,  under 
each  head,  how  much  of  the  written  text  is  actually  recognised 
and  practised  as  the  rule  of  every  day  life.  The  great  value  of 
Mr.  Narayen  Mandlik's  work  consists  in  the  extent  to  which  he 
has  adopted  this  course.  His  forthcoming  work  will  be  looked 
for  with  the  greatest  interest  by  every  student  of  BUndu  Law. 

I  feel  a  natural  timidity  in  entering  upon  the  region  of 
volcanic  controversy  which  has  sprung  up  around  the  works  of 
Mr.  J.  H.  Nelson.  It  seems  a  pity  that  amid  so  much  with 
which  every  one  must  agree,  there  should  be  so  much  more  with 
which  no  one  can  agree.  When  he  denies  that  Manu,  Taj- 
navalkya,  and  the  Mitakshara  form  the  recognised  guides  of 
Dravidian,  or  even  of  Sudra  life,  one  is  willing  to  accept  the 
statement.  But  when  he  goes  on  to  assert  that  Manu,  Taj- 
navalkya,  and  the  Mitakshara  are  themselves  without  authority 
among  Sanskrit  lawyers,  or  have  authority  only  among  obscure 
and  limited  sects,  one  is  tempted  to  ask  what  possible  amount 
of  evidence  he  would  consider  sufficient  to  establish  the  con- 
trary ?  Can  Mr.  Nelson  put  his  finger  upon  any  single  law 
book  subsequent  to  the  probable  dates  of  Manu  and  Yajnaval- 
kya  in  which  those  sages  are  not  referred  to,  not  only  with 
respect  and  reverence,  but  with  absolute  submission  ?  If  the 
Mitakshara  is  a  work  of  no  authority,  how  does  it  happen  that 
every  pundit  in  every  part  of  India  except  Bengal  invariably 
cites  Vijnanesvara  in  support  of  his  opinion  ?  Mr.  Nelson's 
grotesque  suggestion  that  the  Mitakshara  dates  from  the  17th 
or  18th  century  is  dismissed  by  Jf.  Barth,^  one  of  the  greatest 
of  living  Sanskrit  scholars,  with  the  summary  remark; — "JSvery 
Orientalist  who  has  read  Colebrooke  will  answer,  that  if  that 
admirable  inquirer  had  found  nothing  better  to  write  about 

*  Berae  Critiqae,  1882,  p.  165  ;  the  article  contains  a  thorough  examination  of 
Mr.  Nelson's  yiews,  and  seems  to  me  to  be  a  model  of  acute,  candid,  and  courteons 
criticism. 
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the  Mitakshara,  lie  would  not  have  written  a  line  upon  the 
subject/'  His  proposal  that  every  law  suit  should  commence 
with  an  exhaustive  enquiry  as  to  the  legal  usages,  if  any,  by 
which  the  respective  parties  considered  they  were  bound,  is  a 
sly  stroke  of  humour  which  cannot  be  too  much  admired. 
Coming  from  an  opponent  it  might  have  been  considered 
malicious.  I  fancy  that  Mr.  Nelson,  as  a  Judge,  would  be  the 
first  to  resist  the  application  of  his  own  proposal. 

An  unusual  number  of  important  decisions  have  been 
recorded  since  the  publication  of  the  last  edition,  and  it  will 
be  seen  that  several  portions  of  this  work  have  been  re- 
written in  consequence.  The  law  as  to  the  liability  of  a  son 
for  his  father's  debts,  and  as  to  the  father's  power  of  dealing 
with  family  property  to  liquidate  such  debts,  seems  at  last  to 
be  settling  down  into  an  intelligible,  if  not  a  very  satisfactory, 
shape.  The  controversies  arising  out  of  the  text  of  the 
Mitakshara  defining  stridhanum  appear  also  to  be  quieted  by 
direct  decision,  and  the  conflicting  view  of  woman's  rights 
taken  by  the  Bombay  High  Court  has  at  last  been  restricted  and 
defined,  and  made  to  rest  upon  inveterate  usage,  rather  than 
upon  written  law.  A  single  decision  of  the  Privy  Council  has 
established  the  heritable  right  of  female  Sapindas  in  Bombay, 
and  recognised  the  all  important  principle,  that  succession 
under  the  Mitakshara  law  is  based  upon  propinquity,  and  not 
upon  degrees  of  religious  merit. 

JOHN  D.  MATNE. 
Inner  Temple, 

January,  1883. 
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I  RAJM  endeavoared  in  this  Work  to  sliow^  not  only  what  the 
Hindn  Law  ib,  but  how  it  came  to  be  what  it  is.  Probably 
many  of  my  professional  readers  may  think  that  the  latter  part 
of  the  enquiry  is  oi^y  a  waste  of  time  and  trouble^  and  that  in 
porsoing  it  I  have  added  to  the  bulk  of  the  yolnme  without 
increasing  its  utility.  It  might  be  sufficient  to  say^  that  I  have 
aimed  at  writing  a  book  which  should  be  something  different 
from  a  mere  practitioner's  manual. 

Hinda  Law  has  the  oldest  pedigree  of  any  known  system  of 
jurisprudence,  and  even  now  it  shows  no  signs  of  decrepitude. 
At  this  day  it  governs  races  of  men,  extending  &om  Cashmere 
to  Cape  Comorin,  who  agree  in  nothing  else  except  their  submis- 
sion to  it.  No  time  or  trouble  can  be  wasted,  which  is  spent 
in  investigating  the  origin  and  development  of  such  a  system, 
and  the  causes  of  its  influence.  I  cannot  but  indulge  a  hope, 
that  the  very  parts  of  this  Work  which  seem  of  least  value  to 
a  practising  lawyer,  may  be  read  with  interest  by  some  who 
never  intend  to  enter  a  Court.  I  also  hope  that  the  same 
discussions  which  appear  to  have  only  an  antiquarian  and 
theoretical  interest,  may  be  found  of  real  service,  i£  not  to  the 
counsel  who  has  to  win  a  case,  at  all  events  to  the  judge  who 
has  to  decide  it. 

The  great  difficulty  which  meets  a  Judge  is  to  choose  between 
the  conflicting  texts  which  can  be  presented  to  him  on  almost 
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every  question.  This  difficulty  is  constantly  increased  by  the 
labours  of  those  scholars  who  are  yearly  opening  up  fresh  sources 
of  information.  The  works  which  they  have  made  accessible 
are,  naturally,  the  works  of  the  very  early  writers,  who  had 
passed  into  oblivion  because  the  substance  of  their  teaching 
was  embodied  in  more  modem  treatises.  Many  of  these  early 
texts  are  in  conflict  with  each  other,  and  still  more  are  in  con- 
flict with  the  general  body  of  law  as  it  has  been  administered 
in  our  Courts. 

An  opinion  seems  to  be  growing  up  that  we  have  been  going 
all  wrong ;  that  we  have  been  mistaken  in  taking  the  law  from 
its  more  recent  interpreters,  and  that  our  only  safe  course  is 
to  revert  to  antiquity,  and,  wherever  it  may  be  necessary,  to 
correct  the  Mitakshara  or  the  Daya  Bhaga  by  Manu,  Oautama, 
or  Yasishtha.  Such  a  view  omits  to  notice  that  some  of  these 
authors  are  perhaps  two  thousand  years  old,  and  that  even  the 
»  East  does  change,  though  slowly.  The  real  task  of  the  lawyer 
is  not  to  reconcUe  these  contradictions,  which  is  impossible,  but 
to  account  for  them.  He  will  best  help  a  Judge  who  is  pressed, 
for  instance,  by  a  text  which  forbids  a  partition,  or  which  makes 
a  father  the  absolute  despot  of  his  family,  by  showing  him  that 
these  texts  were  once  literally  true,  but  that  the  state  of  society 
in  which  they  were  true  has  long  since  passed  away.  This  has 
been  done  to  a  considerable  extent  by  Dr,  Mayr  in  his  most 
valuable  work.  Das  Indische  Erbrecht.  He  seems,  however, 
not  to  have  been  acquainted  with  the  writers  of  the  Bengal 
school,  and  of  course  had  no  knowledge  of  the  developments 
which  the  law  has  received  through  nearly  a  century  of  Judicial 
decisions.  I  have  tried  to  follow  in  the  course  marked  out  by 
him,  and  by  Sir  H.  S.  Maine  in  his  well-known  writings.  It 
would  be  presumption  to  hope  that  I  have  done  so  with  com- 
plete, or  even  with  any  considerable  success.  But  I  hope  the 
attempt  may  lead  the  way  to  criticism,  which  will  end  in  the 
discovery  of  truth. 

Another,  and  completely  different  current  of  opinion,  is  that 
of  those  who  think  that  Hindu  Law,  as  represented  in  the 
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Sanskrit  writings,  has  little  application  to  any  but  Brahmans, 
OP  those  who  accept  the  ministrations  of  Brahmans,  and  that  it 
has  no  bearing  upon  the  life  of  the  inferior  castes,  and  of  the 
non-Arjan  races.    This  view  has  been  put  forward  by  Mr. 
Nelson  in  his  "View  of  the  Hindu  Law    as  administered  by 
flie  Madras  High  Court."     In  much  that  he  says  I  thoroughly 
agree  with  him.     I  quite  agree  with  him  in  thinking  that 
rules,  founded  .on  the   religious  doctrines  of  Brahmanism, 
cannot  be  properly  applied  to  tribes  who  have  never  received 
those  doctrines,  merely  upon  evidence  that  they  are  contain- 
ed in  a  Sanskrit  law-book.     But  it  seems  to  me  that  the  in-  •* 
fluence  of  Brahmanism  upon  even  the  Sanskrit  writers  has 
been  greatly  exaggerated,  and  that  those  parts  of  the  Sanskrit 
law  which  are  of  any  practical  importance  are  mainly  based  up- 
on usage^  which  in  substance,  though  not  in  detail,  is  common 
both  to  Aryan  and  non-Aryan  tribes.    Much  of  the  present 
Work  is  devoted  to  the  elucidation  of  this  view.     I  also  think 
that  he  has  under-estimated  the  influence  which  the  Sanskrit 
hfcw  has  exercised,  in  moulding  to  its  own  model  the  somewhat 
similar  usages  even  of  non-Aryan  races.    This  influence  has 
been  exercised  throughout  the  whole  of  Southern  India  during 
the  present  century  by  means  of  our  Courts  and  Pandits,  by 
Vakils,  and  officials,  both  judicial  and  revenue,  almost  all  of 
whom  till  very  lately  were  Brahmans. 

That  the  Dravidian  races  have  any  conscious  belief  that 
they  are  following  the  Mitakshara,  I  do  not  at  all  suppose. 
Nor  has  an  Englishman  any  conscious  belief  that  his  life  is 
guided  by  Lord  Coke  and  Lord  Mansfield.  But  it  is  quite  4 
possible  that  these  races  may  be  trying  unconsciously  to 
follow  the  course  of  life  which  is  adopted  by  the  most  respect- 
able, the  most  intellectual,  and  the  best  educated  among  their 
neighbours.  The  result  would  be  exactly  the  same  as  if  they 
studied  the  Mitakshara  for  themselves.  That  this  really  is 
the  case  is  an  opinion  which  I  arrived  at,  after  fifteen  years' 
acquaintance  with  the  litigation  of  every  part  of  the  Madras 
Presidency.  Even  in  Malabar  I  have  witnessed  continued 
efforts  on  the  part  of  the  natives  to  cast  off  their  own  customs. 
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and  to  deal  with  their  property  by  partition^  aUenation^  and 
devise^  as  if  it  were  governed  by  the  ordinary  Hinda  Law. 
These  efforts  were  constantly  sncoessfnl  in  the  provincial 
ConHs^  but  were  invariably  foiled  on  appeal  to  the  Sadder 
Gonrt  at  Madras^  the  objection  being  frequently  taken  for  the 
first  time  by  an  English  barrister.  It  so  happened  that  dar- 
ing the  whole  time  of  this  silent  revolt  the  Sadder  Coart 
possessed  one  or  more  Jadges^  who  were  thoroaghly  acquainted 
with  Malabar  customs^  and  by  whom  cases  from  that  district 
were  invariably  heard.  Had  the  Gonrt  been  without  sach 
special  experience^  the  process  would  probably  have  gone  on 
with  such  rapidity^  that  by  this  time  every  Malabar  taj^ad 
would  have  been  broken  up.  The  revolt  would  have  been  a 
revolotion. 

A  third  class  of  opini(m  is  that  of  the  common-sense  English- 
man^ whose  views  are  very  ably  represented  by  Mr.  Cunning- 
ham— ^now  a  Judge  of  the  Bengal  High  Court— in  the  preface 
to  his  recent  '^  Digest  of  Hindu  Law.^'  He  appears  to  look 
upon  the  entire  law  with  a  mixture  of  wonder  and  pity.  He 
is  amused  at  the  absurdity  of  the  rule  which  forbids  an  orphan 
,  to  bo  adopted.  He  is  shocked  at  finding  that  a  man's  great- 
grandson  is  his  immediate  heir^  while  the  son  of  that  great- 
grandson  ia  a  very  remote  heir^  and  his  own  sister  is  hardly  an 
heir  at  all.  He  thinks  everything  would  be  set  right  by  a  short 
and  simple  code^  which  would  please  everybody^  and  upon  the 
meaning  of  which  the  Judges  are  not  expected  to  differ.  These 
of  course  are  questions  for  the  legislator^  not  for  the  lawyer.  I 
have  attempted  to  offer  materials  for  the  discussion  by  showing 
how  the  rules  in  question  originated^  and  how  much  would  have 
to  be  removed  if  they  were  altered.  The  age  of  miracles  has 
passed^  and  I  hardly  expect  to  see  a  code  of  Hindu  Law  which 
shall  satisfy  the  trader  and  the  agriculturist^  the  Punjabi  and 
the  Bengi^^  the  pandits  of  Benares  and  Ramaiswaram^  of 
Umritsur  and  of  Poena.  But  I  can  easily  imagine  a  very 
beautiful  and  specious  code,  which  should  produce  much  more 
dissatisfaction  and  expense  than  the  law  as  at  present  admin- 
istered. 
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I  cannot  conclade  without  expressing  my  painful  conscious- 
ness of  the  disadvantage  under  whicli  I  have  laboured  from  my 
ignorance  of  Sanskrit.  This  has  made  me  completely  dependent 
on  translated  works.  A  really  satisfactory  treatise  on  Hindu 
Law  would  require  its  author  to  be  equally  learned  as  a  lawyer 
and  au  Orientalist.  Such  a  work  could  have  been  produced  by 
Mr.  Colebrooke,  or  by  the  editors  of  the  Bombay  Digest^  if  the 
Governmeot  had  not  restricted  the  scope  of  their  labours. 
Hitherto^  unfortunately^  those  who  have  possessed  the  necessary 
quali6catious  have  wanted  either  the  incliuation  or  the  time. 
The  lawyers  have  not  been  Orientalists^  aud  the  Orieutalists 
have  not  been  lawyers.  For  the  correction  of  the  many 
mistakes  into  which  my  ignorance  has  led  me^  I  can  only  most 
cordially  say, — Exoriare  aliquia  nostria  ex  oasibtia  uUor. 

JOHN  D.  MATNE. 
Innbb  Tbmflk, 

JuZy,  1878. 
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Biuoious  flMDOWMiifT— SnooeMion  to,  TrinibdhpvH  ▼.    Qangobai,    11  Bom. 

614. 
SiLr-AoquiUD  Pbopbktt.— Suboyya  v.  fifurayyo,  10  Mad.  861. 
Widow's  BsTATL—HtrabM  v.  Lakahmihai,  11  Bom.  673 ;  Lakthman  ▼.  Badhahai, 

ib.  609;  EamgUhaiy,  Vinayek,  ib.  666 ;  Qrish  OhuMd&r  v.  Brougk- 

ton,  14  CftL  861. 


ERRATA. 


Page  80,  line  16  for  Dayatetion  read  Dajatatw*. 
,,     92,  end  of  note  (i),  for  §  461  read  409. 
„     98,  end  ci  pote  («),  for  note  (y),  read  (o). 
„     96,  Bote  (to),  after  W.  4  R  tneert  (2nd  ed). 
„  116,  at  end  of  note  («),  add  alfd.  14 1.  A.  67,  8.  0. 10  Had.  206. 
„  172,  at  end  of  note  (d),  for  221,  read  618. 
„  177,  at  end  of  4th  line  from  bottom  dels  grand- 
„  208,  note  (l)>  oft^  Man.,  ineert  is. 
„  248,  note  (u),  after  Mitakshara  vMwt  i.  1. 
„  279,  in  laat  line  of  note  (e),  aftiw  Surat  for  ib.  read  6  I.  A. 
„  864,  at  end  of  note  (v),  for  461,  read  499. 
„  420,  in  2nd  line  of  note  (v)  \efore  Mad.  vMtfrt  6. 
„  467,  in  8rd  line  of  §  891  aftm  Sacoewion  vMtert  Act. 
„  606,  in  last  Hne  of  note  («p)  after  W.AB.for  388,  389,  read  786*792. 
„  610,  in  first  line  of  note  (r)  cfier  W.  &  B./br  298,  read  668. 
„  660,innote(u)c(fterW.&B. /or  204,  read  492 

Transfer  Gopal  Ohmider  v,  Haridas,  11  Cal.  343  from  note  (•)  to  end 
of  note  (to) 
„  626,  in  note  (p)  after  W.  A  B./or  62, 168  read  110,448. 
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HINDU  LAW  AND  USAGE. 


CHAPTER  I. 

ON  THE  NATUMT  AND  ORIGIN  OF  HINDU  LAW. 

§  1.  Until  very  lately^  writers  upon  Hindu  Law  have  as-  Antiioritv  of 
Bumed^  not  only  that  it  was  recorded  exclusively  in  the  Sans-  ®'*'**^^  Uwyow 
krit  texts  of  the  early  sages^  and  the  commentaries  upon 
them^  but  that  those  sages  were  the  actual  originators  and 
founders  of  that  law.  The  earliest  work  which  attracted 
European  attention  was  that  which  is  known  as  the  Insti- 
tutes of  Manu.  People  talk  of  this  as  the  legislation  of 
Mann ;  as  if  it  was  something  which  came  into  force  on  a 
particular  day^  like  the  Indian  Penal  Code^  and  which 
derived  all  its  authority  from  being  promulgated  by  him. 
Even  those  who  are  aware  that  it  never  had  any  legislative 
authority^  and  that  it  only  described  what  its  author  be- 
lieved to  be,  or  wished  to  be,  the  law,  seem  to  imagine  that 
those  rules  which  govern  civil  rights  among  Hindus,  and 
which  we  roughly  speak  of  as  Hindu  law,  are  solely  of 
Brahmanical  origin.  They  admit  that  conflicting  customs 
exist,  and  must  be  respected.  But  these  are  looked  on  as 
local  violations  of  a  law  which  is  of  general  obligation,  and 
which  ought  to  be  universally  observed ;  as  something  to 
be  checked  and  put  down,  if  possible,  and  to  be  apologised 
for,  if  the  existence  of  the  usage  is  proved  beyond  dispute. 

§  2.  On  the  other  hand,  those  who  derived  their  know-  not  nniYoml. 
ledge  of  law  not  from  books,  but  from  acquaintance  with 
Hindus  in  their  own  homes,  did  not  admit  that  the  Brahma- 
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Written  and 
unwritten  law 
sabstsntially 
similar. 


nicaJ  law  had  any  such  universal  sway.  Mr.  Ellis,  speaking 
of  Southern  India,  says :  '^  The  law  of  the  Smritis,  unless, 
under  various  modifications,  has  never  been  the  law  of  the 
Tamil  and  cognate  nations''  (a) .  The  same  opinion  is  stated 
in  equally  strong  terms  by  Dr.  Bumell  and  by  Mr.  Nelson 
in  recent  works  (6).  And  Sir  H.  S.  Maine,  writing  with 
special  reference  to  the  North- West  of  India,  says :  '*  The 
conclusion  arrived  at  by  the  persons  who  seem  to  me  of 
highest  authority  is,  first,  that  the  codified  law — ^Manu  and 
his  glossators — embraced  originally  a  much  smaller  body  of 
usage  than  had  been  imagined,  and,  nes^t,  that  the  customary 
rules,  reduced  to  writing,  have  been  very  greatly  altered  by 
Brahmanical  expositors,  constantly  in  spirit,  sometimes  in 
tenor.  Indian  law  may  be  in  fact  affirmed  to  consist  of  a 
very  great  number  of  local  bodies  of  usage,  and  of  one  set  of 
customs  reduced  to  writing,  pretending  to  a  diviner  authority 
than  the  rest,  exercising  consequently  a  great  influence  over 
them,  and  tending,  if  not  checked,  to  absorb  them.  Ton 
ihust  not  understand  that  these  bodies  of  custom  are  fnnda* 
mentally  distinct.  They  are  all  marked  by  the  same  general 
features,  but  there  are  considerable  differences  of  detail''  (c) . 

§  3.  I  believe  that  even  those  who  hold  to  their  full  extent 
the  opinions  stated  by  Mr.  Ellis  and  Mr.  Nelson,  would 
admit  that  the  earliest  Sanskrit  writings  evidence  a  state 
of  law  which,  allowing  for  the  lapse  of  time,  is  the  natural 
antecedent  of  that  which  now  exists.  Also,  that  the  later 
commentators  describe  a  state  of  things,  which,  in  its  gen- 
eral features,  though  not  in  all  its  details,  corresponds  fairly 
enough  with  the  broad  facts  of  Hindu  life ;  for  instance,  in 
reference  to  the  condition  of  the  undivided  family,  the  order 
of  inheritance,  the  practice  of  adoption,  and  the  like.  The 
proof  of  the  latter  assertion  seems  to  me  to  be  ample.     As 


(a)  2  Stra.  H.  L.  168.  See  the  fntwahs  of  the  pnndits,  Indenin  ▼.  RamO' 
Bawmy,  18  M.  I.  A.  149,  S.  C.  8  B.  L.  R.  1 ;  S.  C.  12  Snth.  (P.  C.j  41. 

(5)  Introduction  to  the  Daya-Vibhaga,  18 ;  Varadarajah,  7  N  :  Nelson's  View 
of  Hindu  Law,  Preface  and  chap,  i ;  Nelson's  Scientific  Stndy  of  Hindu  Law, 
(1881.) 

(c)  Village  Communities,  52. 
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regards  Western  India^  we  have  a  body  of  customs,  which 
cover  the  whole  surface  of  domestic  law,  laboriously  ascer- 
tained by  local  inquiry,  and  recorded  by  Mr.  Steele ;  whilst 
many  of  the  most  important  decisions  in  Borrodaile's  Reports 
were  also  passed  upon  the  testimony  of  living  witnesses. 
As  regards  the  North-West  Provinces  and  the  Punjab,  we 
have  similar  evidence  of  the  existing  usages  of  Hindus 
proper,  Jains,  Jats,  and  Sikhs,  in  the  decisions  of  the 
Courts  of  those  provinces.  As  regards  other  parts  of  India 
the  evidence  is  much  more  scanty.  But  it  is  a  matter  of 
every-day  experience,  that  where  there  exists  a  local  usage 
opposed  to  the  recognised  law-books,  it  is  unhesitatingly 
set  up,  and  readily  accepted.  As  for  instance,  the  exclu- 
sion of  women  from  inheritance  in  Sholapur,  and  the 
practice  of  divorce  and  second  marriages  of  females  among 
the  Maravers  in  Southern  India.  No  attempt  has  ever 
been  made  to  administer  the  law  of  the  Mitakshara  to  the 
castes  which  follow  the  Marumakatayem  law  in  Malabar, 
and  the  Alya  Santana  law  in  Canara,  because  it  was  per- 
fectly well  known  that  their  usages  were  distinct.  Else- 
where that  law  is  administered  by  native  Judges,  with  the 
assistance  of  native  pleaders,  to  native  suitors,  who  seek 
for  and  accept  it.  If  this  law  was  not  substantially  in 
accordance  with  popular  feeling,  it  seems  inconceivablQ 
that  those  who  are  most  interested  in  disclosing  the  fact, 
should  unite  in  a  conspiracy  to  conceal  it.  That  there  is 
such  an  accordance  appears  to  me  to  be  borne  out  by  th^ 
remarkable  similarity  of  this  law  to  the  usages  of  the  Tamil 
inhabitants  of  the  north  of  Ceylon,  as  stated  in  the  Thesa- 
waleme  (J).  But  the  question  remains,  whether  these 
usages  are  of  Brahmanical,  or  of  local,  origin  7  Whether 
the  flavour  of  Brahmanism  which  pervades  them  is  a  matter 
of  substance,  or  of  accident?  Where  usage  and  Brah» 
manism  differ,  which  is  the  more  ancient  of  the  twQ  ? 

§  4.  It  is  evident  that  this  question  is  one  of  the  greatest  Priority  of  uwigo 
practical  importance,  and  is  one  which  a  judge  must  fre-  important,    "°* 

(d)  See  as  to  this  work,  postj  §  42. 
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qnently^  thongh  perliaps  unconsciously,  answer,  before  he 
can  decide  a  case.  For  instance,  it  is  quite  certain  that 
religious  efficacy  is  the  test  of  succession  according  to 
Brahmanical  principles.  If,  then,  one  of  two  rival  claim- 
ants appears  to  be  preferable  in  every  respect  except  that 
of  religious  efficacy,  the  judge  will  have  to  determine^ 
whether  the  system  which  he  is  administering  is  based  on 
Brahmanical  principles  at  all.  So  as  regards  adoption* 
A  Brahman  tests  its  necessity  and  its  validity,  solely  by 
religious  motives.  If  an  adoption  is  made  with  an  utter 
absence  of  religious  necessity  or  motive,  a  judge  would 
have  to  decide  whether  religion  was  an  essential  element  in 
the  transaction  or  not. 

Sanskrit  law  *  5^  jf  y  yiew  is,  that  Hindu  law  is  based  upon  immemo- 

based  on  nsage :         '  "^  /  ,  ,    * 

rial  customs,  which  existed  prior  to  and  independent  of 
Brahmanism.  That  when  the  Aryans  penetrated  into  India, 
they  found  there  a  number  of  usages  either  the  same  as,  or 
not  wholly  unlike,  their  own.  That  they  accepted  these, 
with  or  without  modifications,  rejecting  only  those  which 
were  incapable  of  being  assimilated,  such  as  polyandry,  in- 
cestuous marriages,  and  the  like.  That  the  latter  lived  on 
a  merely  local  life,  while  the  former  became  incorporated 
among  the  customs  of  the  ruling  race.  That  when  Brahmsr- 
nism  arose,  and  the  Brahman  writers  turned  their  attention 
to  law,  they  at  first  simply  stated  the  facts  as  they  found 
them,  without  attaching  to  them  any  religious  significance. 
That  the  religious  element  subsequently  grew  up,  and  en- 
twined itself  with  legal  conceptions,  and  then  distorted  them 
in  three  ways.     First,  by  attributing  a  pious  purpose  to  acts 

I  of  a  purely  secular  nature.  Secondly,  by  clogging  those 
acts  with  rules  and  restrictions,  suitable  to  the  assumed 
pious  purpose.  And,  Thirdly,  by  gradually  altering  the 
customs  themselves,  so  as  to  further  the  special  objects  of 
religion,  or  policy,  favoured  by  Brahmanism. 

not  ©n  *r*ct  §  6.  I  think  it  is  impossible  to  imagine  that  any  body  of 

usage  could  have  obtained  general  acceptance  throughout 
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India^  merely  because  it  was  inculcated  by  Brahman  writers, 
or  even  because  it  was  held  by  the  Aryan  tribes.  In 
Southern  India,  at  all  events,  it  seems  clear  that  neither 
Aryans  nor  Brahmans  ever  settled  in  sufficient  numbers  to 
produce  any  such  result  (e).  We  know  the  tenacity  with 
which  Eastern  races  cling  to  their  customs,  unaffected  by 
the  example  of  those  who  live  near  them.  We  have  no 
reason  to  suppose  that  the  Aryans  in  India  ever  attempted 
to  force  their  usages  upon  the  conquered  races,  or  that  they 
could  have  succeeded  in  doing  so,  if  they  had  tried.  The 
Brahman  treatises  themselves  negative  any  such  idea. 
There  is  not  an  atom  of  dogmatism,  or  controversy,  among 
the  old  Sutra  writers.  They  appear  to  be  simply  recording 
the  usages  they  observed,  and  occasionally  stop  to  remark 
that  the  practices  of  some  districts,  or  the  opinions  of  other 
persons  are  different  (/).  The  greater  part  of  Manu  is  ex- 
clusively addressed  to  Brahmans,  but  he  takes  pains  to  point 
out  that  the  laws  and  customs  of  districts,  classes,  and  even 
of  families  ought  to  be  observed  {g).  Example  and  in- 
fluence, coupled  with  the  general  progress  of  society,  have 
largely  mo^fied  ancient  usages;  but  a  wholesale  substitu-  • 
tion  of  one  set  of  usages  for  another  appears  to  me  to  be 
equally  opposed  to  philosophy  and  to  facts. 

§  7.  The  most  distinctive  features  of  the  Hindu  law  are    pifltinctive  fea. 

*  ,  tnree  not  iSrah* 

the  uiidivided  family  system,  the  order  of  succession,  and  manioal. 
the  practice  of  adoption.  The  two  latter  are  at  present 
thoroughly  saturated  with  Brahmanism.  Its  influence  upon 
the  fiunily  has  only  been  exerted  for  the  purpose  of  break- 
ing it  up.  But  in  all  cases,  I  think  it  will  be  satisfactorily 
shown,  that  Brahmanism  has  had  nothing  whatever  to  do 
with  the  early  history  of  those  branches  of  the  law;  that 

(e)  See  Hunter's  Oriisa,  i.  241-266 ;  Nelson's  View,  chaps,  i.  A  ii. ;  Madora 
ICaiiiial,  Ft.  II.,  p.  11.  Pt.  III.,  ohi^.  u. 

(/)  See  Apast.,  H.  ti.  14,  §  6-0 ;  Gant.,  zz^iii.  §  26,  40.  Dr.  Jolly,  retenin^  to 
tlie  differeneee  of  dootrine  among  the  Sntra  writers,  says,  "  It  b  haraly  possible 
to  tiaee  this  dfrenity  of  dootrine  to  another  caose  than  the  difference  of  popular 
ntttfe  snbsisting  between  the  dirers  times  and  countries  in  which  the  exist- 
inffi>harmi«ntras  had  originated. ' '  (Jolly,  §  40. ) 
(g)  Seepogt,  § 40;  see IC.  M&Uer,  A.  S.  L.  50. 
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these  existed  independently  of  Brahmaniim,  or  even  of 
Aryanism ;  and  that  where  the  religions  element  has  entered 
into^  and  remodelled  them^  the  change  in  this  direction  has 
been  absolntely  modem.  This  view  will  be  developed  at 
length  in  the  course  of  the  present  work.  It  will  be  suf- 
flpient  here  briefly  to  indicate  the  nature  of  the  argument. 

Joint  Family  §  8.  The  Joint  Family  is  only  one  phase  of  that  tendency 

■yitem.  ^^  j^^j^  property  in  community^  wldch,  it  is  now  proved, 

was  once  the  ordinary  mode  of  tenure.  The  attention  of 
scholars  was  first  drawn  to  this  point  by  the  Sclavonian 
Village  Communities.  But  it  is  now  placed  beyond  doubt 
that  joint  ownership  of  a  similar  character  is  not  limited  to 
Sclavonian^  or  even  to  Aryan^  races^  but  is  to  be  found  in 
every  part  of  the  world  where  men  have  once  settled  down 
to  an  agricultural.lif e  {h) .  In  India  such  a  corporate  system 
is  universally  founds  either  in  the  shape  of  Village  Com- 
munities, or  of  the  simple  Joint  Family.  So  far  from  the 
system  owing  its  origin  to  Brahmanism,  or  even  to  Aryanism, 
its  most  striking  instances  are  found  precisely  in  those  pro- 
vinces where  the  Brahman  and  Aryan  influence  was  weakest. 
As  regards  the  Village  Communities,  the  Punjab  and  the 
adjoining  districts  are  the  region  in  which  alone  they 
flourish  in  their  primitive  vigour.  This  is  the  tract  which 
the  Aryans  must  have  first  traversed  on  entering  India. 
Yet  it  seems  to  have  been  there  that  Brahmanism«mo8t 
completely  failed  to  take  root.  Dr.  Muir  cites  various  pass- 
ages from  the  Mahabharata  which  establish  this.  The  in- 
habitants "  who  dwell  between  the  five  rivers  which  are 
associated  with  the  Sindhu  (Indus)  as  the  sixth,''  are  de- 
scribed as  "  those  impure  Bahikas,  who  are  outcasts  from 
righteousness."  "  Let  no  Arya  dwell  there  even  for  two 
days.  There  dwell  degraded  Brahmans,  contemporary  with 
Prajapati.  They  have  no  Veda,  no  Vedic  ceremony,  nor 
any  sacrifice.*'  "  There  a  Bcihika,  bom  a  Brahman,  becomes 
afterwards  a  Kshatriya,  a  Vaiciya,  or  a  Sudra,  and  even- 
tually a  barber.     And  again  the  barber  becomes  a  Brah- 

(h)  See  Layeleye,  Propri^t^,  and  Sir  H.  S.  Maine'i  Works,  pasBim. 
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man.  And  once  again  the  Brahman  there  is  bom  a  slave. 
One  Brahman  alone  is  bom  in  a  family.  The  other  brothers 
act  as  they  will  without  restraint"  (t).  And  they  retain 
this  character  to  the  present  day^  as  we  shall  see  that  with 
them  the  religions  element  has  never  entered  into  their 
eecolar  law.  Next  to  the  Punjab  the  strongest  traces  of 
the  Village  Community  are  found  among  the  Dravidian 
races  of  lie  South.  Similarly  as  regards  the  Joint  Family. 
It  still  flourishes  in  its  purest  form,  not  only  undivided  but 
indivisible,  among  the  polyandrous  castes  of  Malabar  and 
Canara,  over  whom  Brahmanism  has  never  attempted  to 
cast  even  the  hem  of  its  garment.  Next  to  them,  probably,  • 
the  strictest  survival  of  the  undivided  family  is  to  be  found 
in  Northern  Ceylon,  among  the  Tamil  emigrants  from  the 
South  of  India.  It  is  only  when  the  family  system  begins 
to  break  up  that  we  can  trace  the  influence  of  Brahmanism, 
and  then  tiie  break  up  proceeds  in  the  direct  ratio  of  that 
influence  (&). 

§  9.  The  case  of  inheritance  is  even  more  strongly  in  Law  of  inherit- 
fovour  of  the  same  view.    The  principle  that  '^  the  right  of 
inheritance,  according  to  Hindu  law,  is  wholly  regulated  with  •- 
reference  to  the  spiritual  benefits  to  be  conferred  on  the 
deceased  proprietor,^'  nas  been  laid  down  on  the  highest 
judicial  authority  as  an  article  of  the  legal  creed,  which  is 
universally  true,  and  which  it  would  be  heresy  to  doubt. 
It  is  strictly  and  absolutely  true  in  Bengal.     It  is  not  so 
elsewhere  (Z).    Among  the  Hindus  of  the  Punjab,  the  order  % 
of  succession  is  determined  by  custom,  and  not  by  spiritual 
considerations  (m).     Throughout  the  Presidency  of  Bom- 
bay, numerous  relations,  and  especially  females,  inherit,  to 
whom  no  ingenuity  can  ascribe  the  slightest  religious  merit. 
According  to  the  Mitakshara,  consanguinity  in  the  male 
line  is  the  test  of  heirship,  not  religious  merit.     All  those 


(t)  Hnir,  S.  T.,  ii.  482. 

(It)  See  post,  chap.  vii.  §  237. 

(0  This  was  lonfr  sinoe  pointed  out  bv  Professor  Wilson.  See  his  Works,  ▼. 
14.  Sir  H.  8.  ICaine  has  also  had  the  hardihood  to  hint  a  disbelief  of  the  doc- 
trine.   VilWe  Communities,  53. 

(m)  Punjab  Customs,  11.    Punjab  Customary  law,  ii.  100-142. 
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who  follow  its  authoritj  accept  agnates  to  the  fourteenth 
degree^  whose  religious  efficacy  is  infinitesimal^  in  prefer* 
ence  to  cognates,  such  as  a  sister's  son,  whose  capacity 
for  offering  sacrifices  ranks  very  high.  The  doctrine  that 
heirs  are  to  be  placed  in  the  direct  order  of  their  spiritoal 
merit,  was  announced  for  the  first  time  by  Jimuta  Yahana^ 
and  has  been  expanded  by  his  successors.  But  it  rendered 
necessary  a  complete  remodelling  of  the  order  of  succession. 
Cognates  are  now  shuffled  in  among  the  agnates,  instead 
of  coming  after  them ;  and  the  very  definition  of  cognates 
is  altered,  so  as  to  exclude  those  who  are  actually  named 
'as  such  by  the  Mitakshara.  The  result  is  a  system,  whose 
essence  is  Brahmanism,  and  whose  logic  is  faultless,  but 
which  is  no  more  the  system  of  early  India,  or  of  the  rest 
of  India,  than  the  English  Statute  of  Distributions  (n).  In 
Bengal  the  inheritance  follows  the  duty  of  offering  sacri- 
fices.   Elsewhere  the  duty  follows  the  inheritance. 

Law  of  adoption.  §  10.  The  law  of  adoption  has  been  even  more  success- 
fully appropriated  by  the  Brahmans,  and  in  this  instance 
they  have  almost  succeeded  in  blotting  out  all  trace  of  a 
usage  existing  previous  to  their  own.  There  can  be  no 
doubt  that  among  those  Aryan  races  who  have  practised 
ancestor-worship,  the  existence  of  a  son  to  offer  up  the 
religious  rites  has  always  been  a  matter  of  primary  import- 
ance. Where  no  natural-bom  son  exists,  a  substituted  son 
takes  his  place.  This  naturally  leads  to  the  practice  of 
adoption.  But  apart  from  all  religious  considerations,  the 
advantages  of  having  a  son  to  assist  a  father  in  his  life,  to 
protect  him  in  his  old  age,  and  to  step  into  his  property 
after  his  death,  would  be  equally  felt,  and  are  equally  felt, 
by  other  races.  We  know  that  the  Sudras  practised  adop- 
tion, for  even  the  Brahmanical  writers  provide  special  rules 
for  their  case.  The  inhabitants  of  the  Punjab  and  North- 
West  Provinces,  whether  Hindus  proper,  Jains,  Jats,  Sikhs, 
or  even  Muhammedans,  practise  adoption,  without  religious 
rites,  or  the  slightest  reference  to  religious  purposes.    The 

(n)  As  to  the  whole  of  this,  see  chap.  xri.  §  450,  et  aeq. 
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same  may  be  said  of  the  Tamila  in  Ceylon.  Even  the  Brah- 
manieal  works  adznit  that  the  oelebratioii  of  the  name^  and 
the  perpetuation  of  the  Iitieage,  were  sufficient  reasolid  for 
affiliation^  without  reference  to  the  resene  of  the  adopter's 
Bonl  from  Hell.  In  fact  some  of^  the  very  earliest  instances 
Bioitioned  are  of  the  adoption  oi  daughters.  This  latter 
ynetioe  is  followed  to  the  present  day  by  the  Bheelsy  cer- 
tamfy  from  no  motiYes  of  piety^  and  by  tlie  Tamils  of  Cey- 
kn.  There  can^  I  think^  be  tio  doubt  that  if  tho  Aryans 
brought  the  habit  of  adoption  with  them  into  India^  they 
also  found  it  there  already  >  and  that  the  non-Aryan  races, 
at  aH  events,  deriye  it  from  their  own  immemorial  usage, 
and  not  from  Brahmanical  invention.  There  seems,  also, 
every  reason  to  believe,  that  even  among  the  Aryan  Hindus 
the  importance  now  ascribed  to  adoption  is  comparatively 
recent.  Little  is  to  be  found  on  the  subject  in  the  works 
of  any  but  the  most  modem  writers,  and  the  majority  of 
the  ancient  authors  rank  the  adopted  son  very  low  among 
the  subsidiary  sons.  The  series  of  elaborate  rules,  which 
now  limit  the  choice  of  a  boy,  are  all  the  offspring  of  a  me- 
taphor ;  that  he  must  be  the  reflection  of  a  son.  These  rules 
may  be  appropriate  enough  to  a  system  which  requires  the 
fiction  of  actual  sonship  for  the  proper  performance  of  reli- 
gious rites ;  but  they  have  no  bearing  whatever  upcm  affili> 
ation,  which  has  not  this  object  in  view,  and,  as  we  shall  find, 
they  are  disregarded  in  many  parts  of  India  where  the 
practice  of  adoption  is  strongly  rooted.  Yet  the  Brahmans 
have  created  the  belief,  that  every  adoption  is  inteiidjed  to 
rescue  the  soul  of  a  progenitor  from  Pu€,  and  that^  it  nuist 
be  judged  of  solely  by  its  tendwicy  to  do  so.  And  our  tri- 
bunals gravely  weigh  the  amount  of  religious  conviction 
present  to  the  minds  of  persons,  not  one  of  whom  probably « 
connects  the  idea  of  religion  with  the  act  of  adoption,  more 
than  with  that  of  procreation  (o). 

{d\  Maim  fpreB  a  preference  to  the  eldest  son,  on  the'ffrotmcl'i^iaftH^alo|ie 
luM  oeen  begotten  from  a  sense  of  duty,  iz.  §  106,  107.  See  this  subject  dis- 
ciwed  at  length,  posf,  eh.  v.  §  92—95. 
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Limited  applica-  §  11.  If  I  am  right  in  the  above  views,  it  would  follow 
law/^  ans  ^^^^  racos  who  are  Hindu  by  name,  or  even  Hindu  by  reli- 
gion (p),  are  not  necessarily  governed  by  any  of  the  written 
treatises  on  law,  which  are  founded  upon,  and  developed 
from,  the  SmHtis.  Their  usages  may  be  very  similar,  but 
may  be  based  on  principles  so  different  as  to  make  the 
developments  wholly  inapplicable.  Possibly  all  Brahmans, 
however  doubtful  their  pedigree,  may  be  precluded,  by  a 
sort  of  estoppel,  from  denying  the  authority  of  the  Brahma- 
nical  writings  which  are  current  in  their  district  (g).  But 
there  can  be  no  pretence  for  any  such  estoppel  with  regard 
to  persons  who  are  not  only  not  Brahmans,  but  not  Aryana. 
In  one  instance,  a  very  learned  judge,  after  discussing  a 
question  of  inheritance  among  Tamil  litigants,  on  the  most 
technical  principles  of  Sanskrit  law,  wound  up  his  judgment 
by  saying,  "  I  must  be  allowed  to  add  that  I  feel  the  gro- 
tesque absurdity  of  applying  to  these  Maravera  the  doctrine 
of  Hindu  Law.  It  would  be  just  as  reasonable  to  give  them 
c  the  benefit  of  the  Feudal  Law  of  real  property.  At  this  late 
day  it  is  however  impossible  to  act  upon  one's  consciousness 
of  the  absurdity*'  (r) .  I  must  own  I  cannot  see  the  impos- 
sibility. In  Northern  and  Western  India,  the  Courts  have 
never  considered  themselves  bound  to  apply  these  principles 
to  sects  who  did  not  profess  submission  to  the  Smritis,  In 
the  case  of  the  Jains,  for  instance,  research  has  established 
that  their  usages,  while  closely  resembling  those  of  ortho- 
dox Hinduism,  diverge  exactly  where  they  might  be  expect- 
ed to  do,  from  being  based  on  secular,  and  not  on  religious, 
principles  («).  The  Bengal  Court,  as  might  be  anticipated, 
is  less  tolerant  of  heresy.  But  it  is  certainly  rather  start- 
ling to  find  it  assumed  as  a  matter  of  course  that  the  natives 
of  Assam,  the  rudest  of  our  provinces,  are  governed  by  the 
^  Hindu  law  as  modified  by  Jimuta  Yahana  {t).    It  would  be 

(p)  Many  of  the  Dravidian  races,  who  are  called  Hindus,  are  worshippers  of 
snakes  and  devils,  and  are  as  indifferent  to  Yishna  and  Siva  as  are  the  mhabit. 
ants  of  Whitechapel. 

(g)  See  Oopalayyan  v.  Raghwpatiayyany  7  Mad.  H.  C.  255. 

Ir)  Holloumy,  /.,  Muttu  Vizia  v.  Dorasinga,  6  Mad.  H.  C.  841'. 

(s)  Poet,  §  44.  ,         -" 

(t)  Deepo  Dehia  t.  Oohindo  Deh  16  Suth.,  42 ;  S.  C.  11  B.  L.  R.  131, 
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curious  to  enquire  whether  there  was  any  reason  whatever 
for  this  belief^  except  the  fact  that  appeals  lay  to  the  High  ^ 
Court  of  Bengal.  It  is  a  singular  and  suggestive  circum- 
stance that  the  Oriya  chieftains  of  Orissa  and  Gkinjam,  who 
are  identical  in  origin,  language  and  religion,  are  supposed 
to  follow  difierent  systems  of  law ;  the  system  ascribed  to 
each  being  precisely  that  which  is  most  familiar  to  the 
Courts  to  which  they  are  judicially  subject  {u) . 

§  12.  On  the  other  hand,  while  I  think  that  Brahmani-  Brahmanism  ha4B 
cal  law  has  been  principally  founded  on  non-Brahmanical 
customs,  so  I  have  little  doubt  that  those  customs  have  been 
largely  modified  and  supplemented  by  that  law.  Where 
two  sets  of  usage,  not  wholly  reconcilable,  are. found  side 
by  side,  that  which  claims  a  divine  origin  has  a  great  ad- 
vantage in  the  struggle  for  existence  over  the  other  (v). 
Further,  a  more  highly  developed  system  of  law  has  always 
a  tendency  to  supplant  one  which  is  less  developed.  A  very 
little  law  satisfies  the  wants  of  rude  communities.  As  they 
advance  in  civilization,  and  new  causes  of  dispute  arise, 
they  feel  the  necessity  for  new  rules.  If  they  have  none  of 
their  own,  they  naturally  borrow  from  their  neighbours. 
Where  evidence  of  custom  is  being  given,  it  is  not  uncom- 
mon to  find  a  native  saying,  "  We  observe  our  own  rules. 
In  a  case  where  there  is  no  rule  we  ask  the  pundits."  Of 
coarse  the  pundit,  with  much  complacency,  produces  from 
his  Shasters  an  answer  which  solves  the  difficulty.  This  is 
first  adopted  on  his  authority,  and  then  becomes  an  accre- 
tion to  the  body  of  village  usage.  This  process  would,  of 
course,  be  aided  by  the  influence  which  the  Brahmans  always 
carry  with  them,  by  means  of  their  intellectual  superi- 
ority. Dr.  Jolly  points  out  that  a  large  number  of  law  Com- 
mentaries and  Digests  have  been  written  either  by  Indian 

(«)  Bee  as  to  Orissa,  note  to  Bi'shenpirea  v.  Soogundafl  S.  D.  37  (49,  51). 
Bat  in  a  ease  reported  by  Mr.  MaoNaffhten  from  Orissa^  in  1813,  the  futwali 
was  oertalnly  given  according  to  Mitakshara  law.  2  W.  MacN.  306.  As  to 
Ganjam,  see  Bagkwnadha  v.  Srozo  Kishoro,  3  I.  A.  154 ;  S.  C.  1  Mad.  69 ;  S.  0. 
25  Both.,  291. 

(v)  See  Maine's  ViU.  Com.  52. 
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Kings  and  Prime  MiniBters  themselyeSj  or  under  their 
auspices  and  by  their  order  (Jolly^  §  27 j.  The  Hindu 
Judges  were  also  Brahmans.  Both  writers  and  judges 
would  naturally  tinge  native  usages  with  their  own  yiewsj 
and  supplement  them  by  their  own  doctrines.  It  must  have 
gone  on  with  great  rapidity  during  the  last  century^  when  so 
many  disputes  were  referred  to  the  decision  of  our  Courts, 
and  settled  in  those  Courts  solely  in  accordance  with  the 
^  opinions  of  the  pundits  {w). 

Praetioal  infer-  §  13.  The  practical  result  of  this  discussion,  so  far  as  it 
may  turn  out  to  be  well  founded,  seems  to  be — Fvrstj  that 
we  should  be  very  careful  before  we  apply  all  the  so-called 
Hindu  Law  to  all  the  so-called  Hindus.  Secondly,  that  in 
consideiing  the  applicability  of  that  law,  we  should  not  be 
too  strongly  influenced  by  an  undoubted  similarity  of  usage. 
Thirdly,  that  we  should  be  prepared  to  find  that  rules,  such 
as  rules  of  inheritance,  adoption,  and  the  like,  may  have 
been  accepted  from  the  Brahmans  by  classes  of  persons  who 
never  accepted  the  principles,  or  motives,  from  which  these 
rules  originally  sprung ;  and^  therefore,  lastly,  that  wa 
should  not  rasUy  infer  that  a  usage  which  leads  to  neces« 
sary  developments,  when  practised  by  Brahmans,  will  lead 
to  the  same  developments  when  practised  by  alien  races. 
It  will  not  do  so,  unless  they  have  adopted  the  principle  as 
well  as  the  practice.  Without  both,  the  usage  is  merely  a 
branch  severed  from  the  trunk.  The  sap  is  wanting,  which 
can  alone  produce  growth  {x). 

(vf)  B^pogL%9H, 

(w)  For  a  fall  oisanssioii  aaito  the  cases  in  which  Hindu  law  is  made  the  role 

of  deoinon  in  the  Conrb  of  British  India,  see  W.  &  9.  (9rd  ed.)  1— -7.    Where  a 

person,  fails  to  estahlish  that  he  conforma  to  any  religion  if hich  cnrries  with  it 

any  special  form  of  law,  his  rights  will  be  dealt  witii  according  to  ''justice, 

•    eqxdty  apd  good  oonsdenoe,"    Raj  Bahadur  t.  B%»hen  Dydl,  4  All.  848* 
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CHAPTER  IL 

THE  SOUECES  OP  HINDU  LAW. 

1.  The  Smritis,  §  15.  |    3.  Schools  of  Law,  §  88. 

2.  The  Commentators,  §  25.  |   4.  Jvdicial  Decisions^  §  88. 

^  14.  I  PBOPOSE  in  this  cliapter  to  examine  the  sources 
of  Hindu  Law^  so  far  as  they  are  to  be  found  in  the  writings 
of  the  eaa*ly  Sanskrit  sages  and  their  commentators.  A 
general  reference  to  the  accessible  authorities  on  this  branch 
of  the  subject  is  given  below  (a).  I  have  not  thought  it 
necessary  to  give  special  ref  erences^  unless  where  the  state- 
ment in  the  text  was  still  a  matter  of  controversy ;  nor  have 
I  attempted  to  make  a  show  of  learning,  which  I  do  not 
possess,  by  referring  at  length  to  the  works  of  Hindu  writers 
of  whom  I  know  nothing  but  their  names.  Under  this  branch 
of  the  subject  I  shall  offer  some  observations  upon  those 
differences  of  opinion  which  are  generally  spoken  of  as  con- 
stituting various  '^schools  of  law.^'  I  shall  conclude  by 
making  some  remarks  upon  the  influence  which  our  judicial 
system  has  exercised  upon  the  natural  development  of  Hindu 
Law.  The  important  subject  of  Custom  will  be  reserved 
for  the  next  chapter. 

§15.  I.  The  Smbitis. — The  great  difficulty  which  meets  us 
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Chronology 
non-existent. 


8ruti  and 
Smriti. 


SOURCES  OF  HINDU  LAW. 

in  the  study  of  Hindu  Law,  is  to  ascertain  the  date  to  which 
any  particular  statement  should  be  referred.  Chronology 
has  absolutely  no  existence  among  Hindu  writers.  They 
deal  in  a  vast,  general,  way  with  cycles  of  fabulous  length, 
which,  of  course,  have  no  relation  to  anything  real.  It  is 
impossible  to  ascertain  when  the  earliest  sages  lived,  or 
whether  they  ever  lived.  Most  of  the  recorded  names  are 
probably  purely  mythical.  Tradition  is  of  no  value  when 
it  has  a  fable  for  its  source.  Names  of  indefinite  antiquity 
are  assumed  by  comparatively  recent  writers,  or  editors,  or 
collectors,  of  texts.  Even  when  we  can  ascertain  the 
sequence  of  certain  works,  it  is  unsafe  to  assume  that  any 
statement  of  law  represented  an  existing  fact.  To  a  Hinda 
writer  every  sacred  text  is  equally  true.  Maxims  which 
have  long  since  ceased  to  correspond  with  actual  life  are 
reproduced,  either  without  comment,  or  with  a  non-natural 
interpretation.  Extinct  usages  are  detailed  without  a  sug- 
gestion that  they  are  extinct,  from  an  idea  that  it  is  sacrile- 
gious to  omit  anything  that  has  once  found  a  place  in  Holy 
Writ.  In  short  we  have  exactly  the  same  diflSculty  in  deal- 
ing with  our  materials  as  a  palaeontologist  would  find,  if  all 
the  archaic  organisms  which  he  compares  had  been  dis- 
covered, not  reposing  in  their  successive  strata,  but  jum- 
bled together  in  a  museum. 

§  16.  The  two  great  categories  of  primeval  authority  are 
the  8ruti  and  the  Smriti.  The  SruH  is  that  which  was 
seeii  or  perceived,  in  a  revelation,  and  includes  the  four 
Vedas.  The  Smriti  is  the  recollection  handed  down  by  the 
Eishis,  or  sages  of  antiquity  (6.)  The  former  is  of  divine, 
the  latter  of  human,  origin.  Where  the  two  conflict,  if  such 
a  conflict  is  conceivable,  the  latter  must  give  away.  Prao 
tically,  however,  the  8ruti  has  little,  or  no,  legal  value.  It 
contains  no  statements  of  law,  as  such,  though  its  state-* 
ments  of  facts  are  occasionally  referred  to  as  conclusive 
evidence  of  a  legal  usage.    Rules,  as  distinct  from  instances^ 


(b)  Mann,  u.  §  9, 10  j  W.  &  B.  25. 
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of  condact  are  for  the  first  time  embodied  in  the  Smriti. 
The  SmrUi,  again,  are  found  on  examination  to  fall  under 
two  heads,  viz.,  works  written  in  prose,  or  in  prose  and 
verse  mixed,  and  works  written  wholly  in  verse.  The  latter 
class  of  writings,  being  fuller  and  clearer,  are  generally 
meant  when  the  term  Smriti  is  used,  but  it  properly  in- 
cludes both  classes.  To  Professor  Max  Miiller  we  owe  the 
important  generalisation,  that  the  former,  as  «  rule,  are 
older  than  the  latter.  His  views  may  be  summarised  as 
follows  (c). 

§  17.  The  first  duty  of  a  Brahman  was  to  study  the  Sutras, 
Vedas,  These  were  orally  transmitted  for  many  ages  be- 
fore they  were  committed  to  writing,  and  orally  taught,  as 
they  are  even  at  the  present  time  (d).  Naturally  many 
various  versions  of  the  same  Veda  arose,  and  sects,  or 
schools,  were  formed,  headed  by  distinguished  teachers 
who  taught  from  these  various  versions.  To  facilitate  their 
teaching  they  framed  Sutras  or  strings  of  rules,  chiefly  in 
prose,  which  formed  rather  a  memoria  technica  by  which 
the  substance  of  the  oral  lessons  might  be  recalled,  than  a 
regular  treatise  on  the  subject.  Every  department  of  the 
Yedas  had  its  own  Sutras,  Those  which  related  to  the 
rules  of  practical  life,  or  law,  were  known  as  the  Dharma- 
Sutras,  and  these  last  again  were  as  varied  as  the  sects,  or 
Charanas,  from  which  they  originated,  and  bore  the  names 
of  the  teachers  by  whom  they  were  actually  composed,  or 
whose  views  they  were  supposed  to  embody.  Thus  the 
Dharmor Sutras  which  bear  the  name  of  Apastamba,  Baud- 
hayana,  (Gautama  and  the  like,  contain  the  substance  of  the 
roles  of  law  imparted  in  the  Charanas,  which  recognized 
those  teachers  as  their  heads^  or  which  had  adopted  those 
names.  Works  of  this  class  are  known  to  have  existed 
more  than  two  hundred  years  before  our  era.  Professor 
Max  Miiller  places  the  Sutra  period  roughly  as  ranging 

(c)  See  hia  letter  to  Mr.  Morley,  1  M.  Dig.  Introd.  196 ;  A.  S.  Lit.,  pp.  126^ 
1H»0,877;  W.&B.81. 

(d)  See  u  to  the  introdaction  of  writing,  A.  S.  Lit.  497 ;  Ind.  Wisdom,  253. 
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from  B.C.  600-200.  But  the  compogition  of  these  works 
may  have  continued  longer^  and  it  cannot  be  asserted  of 
any  particular  Sutra  now  in  existence  that  it  is  of  the  age 
above  specified. 

^^^e^Sutrae  ^  ^^'  ^^^^^^'Sutros  which  bear  the  names  of  Gkbutama^ 

Baudhayana,  Apastamba,  Vasishtia  and  Vishnu  have  been 
translated^  the  last  named  by  Dr.  Jolly  Mid  the  others  by 
Dr.  Biihler  (a) .  As  to  their  relative  antiquity  Gautama  is  the 
oldest  of  all,  being  quoted  by  Baudhayana  who  ranks  next 
in  order  of  time.  He  belonged  to  the  school  of  the  Sama 
Veda.  His  use  of  the  word  Yavana,  a  term  applied  in  very 
early  Indian  parlance  to  the  Greeks,  has  been  supposed  to 
mark  his  period  as  not  earlier  than  300  B.C.  The  word,  how- 
ever, appears  to  have  had  other  applications,  and  Dr.  Buhler 
considers  that  it  would  be  unsafe  to  found  any  opinion  upon 
its  use.  At  present  nothing  else  is  known  by  which  the 
date  of  Gautama  can  be  even  approximately  fixed  (/) .  Next 
in  point  of  time  is  Baudhayana.  His  Sutras  were  origin- 
ally studied  by  the  followers  of  the  Black  Yagur-veda  alone^ 
but  subsequently  were  accepted  by  all  Brahmans  as  an 
authority  on  the  Sacred  Law.  He  was  probably  of  South- 
em  origin.  Dr.  Biihler  considers  that  a  period  counted  by 
centuries  elapsed  between  his  date  and  that  of  Apastamba^ 
whom  he  places  before  the  first  century  B.C.  (ff).  Apas- 
tamba  was  also  an  inhabitant  of  Southern  India,  probably 
of  the  Andhra  district,  and  a  follower  of  the  same  Veda  as 
Baudhayana.  He  is  remarkable  for  the  uncompromising 
vigour  with  which  he  rejects  certain  practices  recognised 
by  the  early  Hindu  law,  such  as  the  various  species  of  sons, 
the  Niyoga  and  the  Paisaka  form  of  marriage  (A).  Except 
from  quotations  contained  in  his  work  there  is  nothing  to 
show  the  date  of  Vasishtha.  He  knew  <^  Yama,  Gkbutama^ 
Harita,  and  a  Manu,  the  author  of  the  Manava  Sutras. 

(e)  Sacred  Books  of  the  East,  Vols.  II,  VII,  and  XTV. 
(/)  Btililer's  Introdnction  to  Gautama,  45,  49,  56. 

(o)  Buhler*8  Introduotion  to  Baudhayana,  29, 85,  and  to  Aputomha,  18, 22, 40. 
(h)  Bahler*8  Introduction  to  Apaitamba,  16,  18,  80,  84. 
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He  may  perhaps  be  supposed  to  liave  known  Baudhayana. 
Dr.  Jolly  considers  that  he  quoted  from  Vishnu^  but  in  this 
opinion  Dr.  Buhler  differs  from  him.  Vasishtha  appears  to 
have  been  a  native  of  the  Northern  part  of  India  (i).  No 
tradition  exists  as  to  the  authorship  of  the  Vishnu-Sutra. 
Dr.  Buhler  and  Dr.  Jolly  agree  in  thinking  that  in  its  pre- 
sent form  it  has  been  recast  with  additions  by  those  who, 
ignorant,  of  its  origin,  wished  to  attribute  it  to  the  God 
Vishnu.  Much  of  the  work,  both  in  style  and  substance, 
bears  the  mark  of  extreme  antiquity,  and  portions  of  it  are 
thought  by  Dr.  Jolly  to  have  been  borrowed  by  Vasishtha 
or  even  by  Baudhayana.  He,  like  Vasishtha,  was  a  fol- 
lower, of  the  Black  Yagur-veda  (fc).  Harita,  Hiranya- 
kesin,  U9ana8,  Yama,  Ka^yapa  and  ^ankha,  all  of  whom 
are  quoted  in  ColebrooVs  Digest  and  by  the  commentators, 
are  also  of  the  Sutra  period.  Of  these  Harita  is  earlier 
than  Baudhayana,  and  Hiranyakesin  is  later  than  Apas- 
tamba  (Z). 

§  19.  The  Dharma-Sastras,  which  are  wholly  in  verse,  Dharma.8a8tra3 
Professor  Max  Miiller  considers  to  be  merely  metrical  ver-  Swiit.  ^ 
sions  of  previously-existing  Dharma-Sutras.  Dr.  Buhler, 
after  pointing  out  "ths,t  almost  in  every  branch  of  Hindu 
science,  where  we  find  text  books  in  prose  and  in  verse,  the 
latter  are  only  recent  redactions  of  works  of  the  former 
class,'*  proceeds  to  say,  '^  This  view  may  be  supported  by 
some  other  general  reasons.  Firstly,  if  we  take  off  the 
above-mentioned  Introductions,  the  contents  of  the  poetical 
Dharma-Sastras  agree  entirely  with  those  of  the  Dharma- 
Sutras,  whilst  the  arrangement  of  the  subject-matter  differs 
only  slightly,  not  more  than  the  Dharma-Sutras  differ 
amongst  each  other.  Secondly,  the  language  of  the  poeti- 
cal Dharma-Sutras  and  Dharma-Sastras  is  nearly  the  same. 
Both  show  archaic  forms,  and  in  many  instances  the  same. 
Thirdly,  the  poetical  Dharma-Sastras  contain  many  of  the 

(»)  BiUiler'0  Introdiiotion  to  VasiBhtlia,  16, 17,  21,  26. 

(k)  Dr.  JoUy's  Introduction  to  Vishna.  Leotnre,  88.    W.  &  B.  86. 

(/)  B&hler'fl  Introdnction  to  Apartamba,  28,  27. 
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Slokafl  or  Gathas  given  in  the  Dharma-Sntras^  and  some  in 
an  apparently  modified  form.  Instances  of  tlie  former  kind 
are  exceedingly  nomerons.  A  comparison  of  the  Oathaa 
from  Yasishtha^  Baudhayana^  Apastamba  and  Hiranyakesin 
with  the  Mann  Smriti^  shows  that  more  than  a  hundred  of 
the  former  are  incorporated  in  the  latter."  And  he  goes  on 
to  point  out  other  instances  in  which  passages  of  Mann 
are  only  modernised  versions  of  passages  now  existing  in 
Yasishtha's  Sutra.  In  one  case  Mann  (viii.  §  140)  quotes 
Yasishtha  on  a  question  of  lawful  interest^  and  the  passage 
so  quoted  is  still  extant  in  the  Sutras  of  that  author.  The 
result  in  Dr.  Buhler's  opinion  is  that  '^  it  would  seem  pro* 
bable  that  Dharma-Sastras^  like  that  ascribed  to  Manu  and 
Yajnavalkya,  are  versifications  of  older  Sutras,  though  they, 
in  their  turn,  may  be  older  than  some  of  the  Sutra  works 
which  have  come  down  to  our  times"  (m).  A  third  work  of 
a  similar  class  is  that  known  by  the  name  of  Narada.  All 
of  these  are  now  accessible  to  English  readers  (n).  As  to 
relative  age  they  rank  in  the  order  in  which  they  are  named. 
Their  actual  age  is  a  matter  upon  which  even  proximate 
certainty  is  unattainable. 

^^«-  §  20.  The  Code  of  Manu  has  always  been  treated  by 

Hindu  sages  and  commentators,  from  the  earliest  times,  as 
being  of  paramount  authority ;  an  opinion,  however,  which 
does  not  prevent  them  from  treating  it  as  obsolete  whenever 
occasion  requires  (o).  No  better  proof  could  be  given  of 
its  antiquity.  Whether  it  gained  its  reputation  from  its 
intrinsic  merits^^  or  from  its  alleged  sacred  origin ;  or  whether 
its  sacred  origin  was  ascribed  to  it  in  consequence  of  its 
age  and  reputation,  we  cannot  determine.  The  personality 
of  its  author,  as  described  in  the  work  itself,  is  upon  its 

w.  &  B.  42. 

,  ,  Tajnavalkya  has  been  wholly  translated  in  Gbrman  t>y  ProfesBor  Stensler 
(1849).  An  EngHsh  translation  of  the  whole  of  the  2nd  book,  and  of  part  of  the 
Ist,  has  been  made  by  Dr.  Roer  (Calcutta.  1859).  The  entire  work  has  lately 
been  translated  by  Mr.  V.  N.  Handlik  (Bombay,  1880).  Yrihaspati,  whom 
Dr.  Buhler  classes  in  the  same  category,  is  only  Imown  by  fragments  cited  by 
the  oonmientators,  and  by  Jagannatna  m  his  Digest. 

(o)  See  Preface  by  Sir  W<  Jones,  p.  11,  and  general  note  at  the  end,  p.  868 
(London,  1796).    Y.  N.  Mandlik  Introduction,  46. 
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&oe  mythical.  The  sages  implore  Manu  to  infonu  them  of 
ihe  sacred  laws^  and  he^  after  relating  his  own  birth  from 
Brahma^  and  giring  an  account  of  the  creation  of  the  worlds 
states  that  he  receiyed  the  Code  from  Brahma^  and  commu- 
nicated it  to  the  ten  sages^  and  requests  Bhrigu^  one  of  the 
ten,  to  repeat  it  to  the  other  ninCj  who  had  apparently  for- 
gotten it.  The  rest  of  the  work  is  then  admittedly  recited, 
not  by  Manu  but  by  Bhrigu  (p).  Manu,  the  ancestor  of 
Tnanlrind,  was  not  an  individual,  but  simply  the  impersonal 
and  representative  man.  What  is  certain  is,  that  among 
the  Brahmanical  schools  was  one  known  as  the  School  of 
the  Manavas,  and  that  they  used  as  their  text  for  teaching 
a  series  of  Sutras,  entitled  the  Manava-Sutras.  The  Dhar- 
ma-Sntrae  of  this  series  are  unfortunately  lost,  but  it  may 
be  supposed  that  they  were  the  concentrated  essence  from 
which  the  Manava  Dharma-Sastras  were  distilled.  Whether 
ibe  sect  took  its  name  from  a  real  teacher  called  Manu,  or 
from  the  mythical  being,  cannot  now  be  known  (q). 

§  21.  The  age  of  the  work  in  its  present  form  is  placed  by  hw  age. 
Sir  W.  Jones  at  1280  b.c.  ;  by  Schlegel  at  about  1000  B.C. ; 
by  Mr.  Elphinstone  at  about  900  B.C. ;  and  by  Professor  M. 
Williams  at  about  the  5th  century  B.C.,  (r).  Professor  Max 
Muller  would  apparently  place  it  as  a  post-Vedic  work,  at  a 
date  not  earlier  than  200  B.C.,  (s).  One  of  his  reasons  for 
this  view,  viz.,  that  the  continuous  slokas  in  which  it  is 
written  did  not  come  into  use  until  after  that  date,  has  been 
shown  not  to  be  beyond  doubt,  as  Professor  Goldstiicker  has 
established  their  existence  at  an  earlier  period  {t) .  In  order 
to  determine  the  question  of  age,  it  is  necessary  to  settle 
whether  the  present  rescension  of  Manu  is  the  earliest  or 
the  latest  of  the  many  which  undoubtedly  existed.     The 

(p)  IbBQ,  i.  §.l-«e,  119,  iii  §  16,  Tiii.  §  awt^  xii.  §  1.  Thia  fiction  of  recital 
by  m  early  sage  la  a  sort  of  common  form  in  Hindu  works  of  no  great  antiquity, 
W.  A  B.  IntrocL  24,  (fed  ed.) 

iq)  A.  S.  Lit.  532 ;  1 M.  Dig.  Introd.  197 ;  Ind.  Wisd.  218.  JoUy,  §  47.  Buhlor's 
lobodootion  to  Mann,  14,  40,  91,  57,  68. 

(f)  Ind.  Wied.  215 ;  Blphinstone.  227 ;  Stem.,  Prof,  to  Yajnavalkya,  10. 

U  A.  8.  Lit.  61,  244. 

(0  W.  A  B.  42. 
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01OI10, 


Variona  ver-        introduction  to  Narada  states  that  the  work  of  Mann  oriiri- 

BIOIM.  C 

nally  consisted  of  1^000  chapters  and  100^000  slokas.  Narada 
abridged  it  to  12^000  slokas^  and  Somati  again  reduced  it 
to  4,000.  The  treatise  which  we  possess  has  been  supposed 
to  be  a  third  abridgment^  as  it  only  extends  to  2,685.  We 
also  find  a  Vriddha,  or  old,  Mann  quoted,  as  well  as  a  Brihant, 
or  great,  Manu  {u).  Further,  while  the  existing  Manu 
•  quotes  from  Yasishtha  a  rule  which  is  actually  found  in  his 
treatise,  Vasishtha  in  turn  quotes  from  Manu  verses,  two  of 
which  are  found  still,  and  two  of  which  are  not  found,  one 
of  these  latter  being  in  a  metre  unknown  to  our  Manu. 
Obviously,  the  interval  between  the  Manu  quoted  by 
Vasishtha,  and  the  Manu  who  quotes  Yasishtha,  must  be 
very  considerable.  Further,  Baudhayana  quotes  Manu  for 
a  proposition  exactly  the  reverse  of  that  now  stated  by  him 
(ix.  §  89).  Even  in  a  worj:  so  late  as  the  6th  century  a.d., 
verses  are  cited  from  Manu  which  can  only  be  found  in  part 
in  the  existing  work.  The  same  fact  would  be  apparent,  as 
a  matter  of  internal  evidence,  from  the  contradictions  in  the 
code  itself.  For  instance,  it  is  impossible  to  reconcile  the 
precepts  as  to  eating  flesh  meat  (v),  or  as  to  the  second  mar- 
riage of  women  (w).  Even  as  regards  men,  some  passages 
seem  to  indicate  that  a  man  could  not  marry  again  during 
the  life  of  his  first  wife,  while  in  others  second  marriages 
are  expressly  recognized  and  regulated  («).  So  the  texts 
which  refer  to  the  marriage  of  a  Brahman  with  a  Sudra 
woman  (y),  and  to  the  procreation  of  children  upon  a  widow 
for  the  benefit  of  the  husband  (z),  are  evidently  of  different 
periods.  In  former  treatises  Dr.  Biihler  had  been  disposed 
to  accept  the  view  that  the  Manu  which  we  possess  was  the 
most  recent  form  of  the  work.  In  the  introduction  to  his 
present  translation,  he  has  examined  the  whole  question 

(u)  Dr.  Jolly  shows  that  these  epithets  have  no  historical  signifioanoe,  and  that 
in  general  the  authors  to  whose  names  they  are  appended  are  more  recent  than 
those  with  the  same  names  and  without  the  epithet,  §  65. 


(v)  Manu,  iv.  §  250,  v.  §  7-^7,  xi.  §  156—159. 

(w)  Manu,  v.  8  157,  §  160-165,  ix.  §  65,  76, 175, 176, 191. 


(x)  Manu,  v.  §  167,  viii.  §  204,  ix.  §  77—87,  101,  102. 
(y)  Manu,  iii.  8  13-19,  ix.  §  148-15 ' 


,,,  Manu,  iii.  8  13-19,  ix.  §  148-155, 178,  x.  §  64-67. 

{t]  Manu,  ix.  §56-66,  120, 143, 162-165, 167, 190, 191,  203. 
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agam^  and  lias  reached  a  different  result.  Wliile  admitting 
that  the  Manaya-Smriti  was  based  on  materials  of  very 
much  greater  antiquity^  he  arrives  at  the  conclusion  "that 
Bhrigu's  Samhita  is  the  first  and  most  ancient  recast  of  a 
Dharma-Sastra^  attributed  to  Mano,  which  latter  must  be 
identified  with  the  Manava  Dharma-Sutra."  The  ages  of 
this  version  he  places  between  the  2nd  century  b,c.,  and 
the  2nd  century  a.d.  (a). 

§  22.  Next  to  Mann  in  date  and  authority  is  Yajnavalkya.  TignaTalkya. 
No  Sutras  corresponding  to  it  have  been  discovered^  and  the 
work  is  considered  by  Professor  Stenzler  to  have  been  found- 
ed on  that  of  Manu.  It  has  been  the  subject  of  numerous 
commentariesj  the  most  celebrated  of  which  is  the  Mitak- 
shara,  and  is  practically  the  starting  point  of  Hindu  law 
for  those  provinces  which  are  governed  by  the  latter.  Of  the 
actual  author  nothing  is  known.  A  Yajnavalkya  is  mention- 
ed as  the  person  who  received  the  White  Yagur-veda  from  the 
8nn^  and  this  mythical  personage  is  apparently  put  forward 
as  the  author  of  the  law-book.  Of  course  the  two  works  are 
widely  distant  in  point  of  time^  but  Dr.  Buhler  is  disposed  to 
think  that  the  Dharma-Sastras^  known  by  the  name  of  Yaj- 
navalkya^  may  have  been  based  on  Sutras  which  proceeded 
from  the  school  which  followed  the  Vedic  author,  or  perhaps 
even  from  that  author  himself  {b).  This,  of  course,  is  mere 
conjecture.  As  in  the  case  of  Manu,  an  "  old^^  and  a  "  great'* 
Yajnavalkya  are  spoken  of,  evidencing  the  existence  of  seve- 
ral editions  of  the  same  work.  Its  date  can  only  be  deter- 
mined approximately  within  wide  limits.  It  is  undoubtedly 
much  later  than  Manu,  as  is  shown  by  references  to  the  wor- 
ship of  Granesa  and  the  planets,  to  the  use  of  deeds  on  metal 
plates,  and  the  endowment  of  monasteries,  while  other  pas- 
sages, speaking  of  bald  heads  and  yellow  robes,  are  supposed 
to  be  allusions  to  the  Buddhists  (c).  Professor  Wilson 
points  out  that  "  passages  taken  from  it  have  been  found  on 

(a)  BfUJer'fl  IntrodDotion  to  Mann,  92—117.  Introduction  to  Vaeisbtha,  IS— 20, 
(6)  Y»j.,i.  Sl.iH.SUO;  A.  S.  Lit.  829;  W.  A  B.  47. 
(c)  Yaj.,  i.  §  270.  271,  272,  284,  818,  ii.  §  186. 
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inscriptions  in  every  part  of  India^  dated  in  the  tenth  and 
His  age.  eleyenth  centuries.    To  liaye  been  so  widely  diffused^  and 

to  have  then  attained  a  general  character  as  an  authority^ 
a  considerable  time  mnst  haye  elapsed,  and  the  work  most 
date  therefore  long  prior  to  those  inscriptions.'^  He  con- 
siders that  the  mention  of  a  coin,  Kanaka,  which  occurs  in 
Yajnayalkya,  refers  to  one  of  the  coins  of  Eanerki,  and 
therefore  establishes  a  date  later  than  200  a.d.  This  infer- 
ence, however,  is  considered  by  Professor  Max  Miiller  to 
be  very  doubtful.  Passages  from  Yajnavalkya  are  found 
in  the  Panchatantra,  which  cannot  be  more  modem  than 
the  end  of  the  fifth  century  {d),  and  it  is  quoted  wholesale 
in  the  Agni  Purana,  which  is  supposed  to  be  earlier  than 
the  eighth  century  (e).  It  seems  therefore  tolerably  cer- 
tain that  the  work  is  more  than  1,400  years  old,  but  how 
much  older  it  is  impossible  to  state  (/). 

Naiada.  §  ^3.  The  last  of  the  complete  meia*ical  Dharma-Sasiiras 

wbich  we  possess  is  the  Narada-Smriti,  which  has  been 
recently  translated  by  Dr.  Jolly.  The  work,  as  usual,  is 
ascribed  to  the  divine  sage  Narada,  and  purports  to  have 
been  abstracted  by  him  from  the  second  abridgment  of 
Manu  in  4,000  slokas.  It  differs  from  Manu,  however, 
in  many  most  important  respects,  which  are  enumerated 
by  Dr.  Btihler  fuid  Dr.  Jolly.    One  point  of  even  greater 


id)  Wflson's  WorkB,  iv.  ^. 

(e)  Wilson's  Works,  iii;  87, 90.    See  Stenzler's  Preface,  10 ;  A.  S.  Lit.  S80. 


Ebly  state  that  I  consider  it  to  be  later  than  Mann,  Vaedshtha,  Gbntama, 
Eha,  Likhita.  and  Harita,  nearly  oontemporaneons  with  Vishnn  and  pricnr  to 
^axaand  others.  It  does  not  seem  to  have  at  any  one  time  formed  the 
distinct  basis  of  the  Aryan  law,  like  Mann,  Gbntama,  (fajakttA.  likhita,  and 
PaiaiOfa;!  but  as  bearing  the  impress  of  the  leading  exponent  ot  the  doctrines 
of  the  White  Tagor-veda,  it  formed  the  principal  guide  of  the  fifteen  Sakhas  of 
that  Veda.  These  Sakhas,  as  we  find  from  the  Ghamna  Vyiha  and  other 
authorities,  have  chiefly  predominated  in  the  countries  to  the  North  of  the 
Narmada.''  At  p.  40  he  says,  "  Yajnavalkya  himself  is  only  one  c^  the  numer- 
ous Smritikars.  and  his  authority  outside  his  own  Sakha  is  of  no  peculiar  im- 
portance." Tms  latter  statement  seems  inconsistent  with  the  &ct  that  the 
commentators  of  every  district  of  India  refer  to,  and  rely  on,  his  authority. 
Dr.  Jolly  says,  **  The  composition  of  the  metrical  Bmriti  of  Yajnavalkya  caxmot 
be  referred  to  an  earlier  date  than  the  first  centuries  a.d."    §  4^. 
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importance  than  any  mentioned  by  them^  is  the  rank  he 
gives  to  the  adopted  son.  Mann  places  him  third  in  the 
order  of  sons^  and  Narada  places  him  ninths  thereby  ex- 
clnding  him  from  the  list  of  collateral  heirs  {g).  It  is^  of 
conrse^  possible  (and  I  think  probable)  that  in  this  respect 
Narada  may  be  really  following  what  was  the  original  and 
genuine  text  of  Mann.  With  this  exception^  if  it  be  one^ 
the  whole  of  Narada  is  marked  by  a  modem  air  as  com- 
pared with  Mann.  Some  of  his  rales  for  procedure  in  par- 
ticnlaTj  seem  to  anticipate  the  English  principles  of  special 
pleading  (h).  The  same  mode  of  comparison  also  estab- 
lishes that  Narada  is  more  recent  than  Yajnavalkya.  On 
the  other  hand^  his  age  is  so  much  greater  than  that  of  the 
Mitakshara^  that  he  is  not  only  quoted  throughout  that 
work^  but  quoted  as  one  of  the  inspired  writers.  His  views 
also  appear  to  be  of  a  more  ancient  character  than  those 
announced  by  Eatyayana^  Yrihaspati^  Yama^  and  other 
Smritis  referred  to  by  the  commentators.  The  result^  ac-  His  age. 
cording  to  Dr.  Jolly^  is^  that  the  Narada-Smriti  should  be 
placed  about  the  5th  or  6th  century^  or  perhaps  a  little 
later ;  that  is  to  say,  about  mid-way  between  Yajnavalkya 
smd  the  time  when  the  Bmritis  ceased  to  be  composed. 
rhr.  Bahler  has  recently  made  the  interesting  discovery  of 
a  fragment  of  a  larger  rescension  of  Narada  than  the  one 
translated  by  Dr.  Jolly.  It  is  evidently  the  edition  which 
was  used  by  the  earliest  commentators,  as  it  contains  texts 
ascribed  by  them  to  Narada  which  are  not  found  in  the 
existing  and  abridged  form  of  the  work.  Unfortunately 
the  fragment  does  not  extend  beyond  v.  19.  (t). 

§  24.  Of  still  later  date  than  Narada,  is  a  class  of  Smritis/  Secopdart 
which  are  described  by  Dr.  Btlhler  as  ''  secondary  redactions  ^'^^**- 
of  metrical  Dhiurma-Sastras.'^    Under  this  head  he  enumer- 
ates ''the  various  Smritis  which  go  under  the  names  of 
Angitas,  Atri,  Daksha,  Devala,  Prajapati,  Yama,  Likhita, 


ig)  Kanu,  ix.  $  160  {  Nar.  xiii.  §  46. 
Ih)  SMN«r.,i.§  60-67. 
(»)  JoUy,§64. 
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Yyasa^  Sankha^  Sanklia  Likhita^  Yriddha-Satatapa.  All 
these  works  are  very  small  and  of  Utile  significance.  That 
they  are  really  eittracts  from,  or  modern  versions  of,  more 
extensive  treatises,  and  not  simply  forgeries,  as  has  been 
supposed,  seems  to  follow  from  this,  that  some  of  the  verses 
quoted  by  the  older  commentators  of  Yajnavalkya  and 
Manu,  such  as  Yijnanesvara,  are  actually  found  in  them, 
whilst  they  cannot  be  the  original  works  which  those  law- 
yers had  before  them,  because  other  verses  quoted  are  not 
found  in  them.  In  the  case  of  the  Yriddha-SatataparSmriti, 
the  author  himself  states  in  the  beginning  that  he  only  gives 
an  extract  from  the  larger  work*'  (fc).  Of  course,  the  texts 
contained  in  these  works  may  be  very  ancient,  though  the 
editions  which  contain  them  are  comparatively  modem. 
Many  of  the  names  in  the  above  list  are  actually  enumerated 
by  Yajnavalkya  as  original  sources  of  law  (Z).  They  must, 
therefore,  have  existed,  though  not  in  their  present  shape, 
long  before  his  time. 

Authority  of  §25.11.  The  CoMicBNTATOBS. — ^All  the  works  which  como 

SmriUs.  under  the  head  of  Smritis  agree  in  this — ^that  they  claim, 

and  are  admitted  to  possess,  an  independent  authority. 
One  Smriti  occasionally  quotes  another,  as  one  Judge  cites 
the  opinion  of  another  Judge,  but  every  part  of  the  work 
has  the  same  weight,  and  is  regarded  as  the  utterance  of 
infallible  truth.  No  doubt  these  Smritis  exhibit  the  greatest 
difference  in  their  statements,  owing  to  the  lapse  of  time^ 
and,  probably,  in  part  to  local  peculiarities.  Parasara,  one 
of  the  latest  of  this  class,  recognized  this  difference,  and  its 
cause,  and  is  recorded  as  laying  down  that  the  Institutes 
of  Manu  were  appropriate  to  the  Krita  Tuga^  or  first  age  ; 
those  of  Gautama  to  the  Tretay  or  second  age ;  those  of 
Sankha  and  Likhita  to  the  Dvapara,  or  third  age ;  and  his 

(k)  W.  &  B.  50.  For  complete  list  of  the  Smritis,  see  ibid,  18 ;  1  Mori.  Die. 
19S :  Stokes,  H.  L.  B.  5 ;  Ind.  Wiad.  211.    V.  N.  Mandlik,  xiy.  J0II7,  §  51. 

{I)  *'Maiin,  Atri,  Vislina,  Harita,  Yajnavalkya,  Usanas,  Angixaa,  Tama, 
Apaistamba,  Bamvarta,  Eatyayana,  Vnhaspati,  Parasara,  Yyasa,  Sankha  T.nr>iit^. 
I^hksha,  Gautama,  Satatapa,  and  Vasishtha,  are  they  who  have  promnlgi^^d 
Dharma-Sastraa."  Taj.,  i.  §  4,  5.  See  an  elaborate  examination  of  these  works. 
V.  N.  Mandlik.  Appz.  I. 
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own  to  the  Kali,  or  sinful  age^  which  still  continues  (m). 

Unhappily^  the  legal  portion  of  his  work,  which  we  may 

imagine  was  founded  on  some  attempt  at  historical  prin-  - 

ciples,  has  disappeared.     Later  writers  assume  that  the 

SmritiB  constitute  a  single  body  of  law,  one  part  of  which 

supplements  the  other,  and  every  part  of  which,  if  pro* 

perly  understood,  is  capable  of  being  reconciled  with  the 

other  (n).     To  a  certain  extent  this  may,  perhaps,  be  true, 

as  none  of  the  Dharma-Sutras,  or  Dharma-Sastras,  purport 

to  cover  the  whole  body  of  law  (o).      But  the  variances 

between  them  are  not,  and  could  not  in  the  nature  of  things 

be,   reconcilable.     The  unquestioning  acceptance  of  the  Their  antiquity. 

whole  mass  of  Smritis  in  bulk,  could  only  arise— ;^r«^  when 

their  antiquity  had  become  so  great  that  the  real  facts  which 

they  represented  had  been  forgotten,  and  that  a  halo  of 

semi-divinity  had  encircled  their  authors ;  and,  secondly, 

when  the  existing  law  had  come  to  rest  on  an  independent 

foundation  of  belief,  so  as  to  be  able  to  maintain  itself  in 

defiance  of  the  authorities  on  which  it  was  based.    A  direct 

analogy  may  be  found  in  modem  theology,  where  systems 

of  the  most  conflicting  nature  are  all  referred  to  the  samej 

documents,  which  are  equally  at  variance  with  each  otherj 

and  with  the  dogmas  which  they  are  made  to  support.        / 

§  26.  For  the  weightiest  of  all  the  commentaries  is  that 
by  Vijnanesvara,  known  as  the  Mitakshara  (p).  Its  autho-  Mitaksham. 
rity  is  supreme  in  the  City  and  Province  of  Benares,  and  it 
stands  at  the  head  of  the  works  referred  to  as  settling  the 
law  in  the  South  and  West  of  India.  It  is  the  basis  of  the 
works  which  set  out  the  law  in  Mithila.  In  Bengal  alone 
it  is  to  a  certain  extent  superseded  by  the  writings  of  Jimuta 

(m)  1  Stra.  H.  L.  Pref .  12.  Kanu,  ae  we  now  poflsess  it,  mentioiiB  aU  f  our  a«e0. 
L|81— 86. 

(n)  It  aeeniB  doubtful  whethdr  Manu  considered  that  any  texts  except  those  of 
the  Vedas  were  neceasarihr  true,  and  therefore  reconcilable.    See  ii.  f  14, 15. 

(o)  W.  A  B.  (2nd  ed.)  Introd.  8,  82 ;  Stens.  Pre&ce,  6. 

(o)  The  portion  of  this  woric  which  treats  of  Inheritance  is  ^miliar  to  students 
by  Mr.  Colebrooke's  translation.  The  portion  on  Judicial  Procedure  has  been 
translated  by  Mr.  W.  MaoNaffbten,  and  forms  the  latter  paxt  of  the  first  volume 
of  his  work  on  Hinda  law.  A  table  of  contents  of  the  entire  work  will  be  found 
at  the  end  of  the  first  volume  of  Borrodaile's  Reports  (folio,  1825). 
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.  Valiana  and  his  followers,  while  in  Gozerat  the  Mayukha 
is  accepted  in  preference  to  it,  in  the  very  few  points  on 
which  they  differ  (g').  The  age  of  Vijnanesvara  has  been 
fixed  by  recent  research  to  be  the  latter  part  of  the  eleventh 
century  (r).  His  work  is  followed,  with  occasional  though 
slight  variances,  by  the  writers  to  whom  special  weight  is 
attributed  in  the  other  provinces. 

Apararka.  Another  commentator  of  little  later  date  than  Vijnanes- 

vara, is  Apararka,  a  Sovereign  who  reigned  in  the  Konkan 
between  1140  and  1186.  His  views  are  very  sinular  to  those 
of  the  Mitakshara,  which,  however,  he  never  mentions  by 
name.  His  work  is  of  paramount  authority  in  Kashmir, 
and  is  referred  to  with  respect  by  many  of  the  later  Digests. 
A  portion  of  it,  stating  the  order  of  succession,  has  been 
translated  by  Mr.  Bajkumar  Sarvadhikari  («). 

Authorities  in  §  27.  The  principal  of  the  supplementary  works  in 
Southern  India  are  the  Smriti  Chandrika,  the  Daya-Vib- 
haga,  the  Sarasvati  Vilasa,  and  the  Vyavahara  Nimaya  (t). 
The  Smriti  Chandrika  was  written  by  Devanda  Bhatta,  dur- 
ing the  existence  of  the  Vijayanagara  dynasty  in  the  Deccan, 
and  his  date  is  stated  by  Dr.  Bumell  and  by  Dr.  Jolly,  to 
have  been  about  the  middle  of  the  13th  century.  Rajkumar 
Sarvadhikari  places  him  a  century  earlier.  The  only  trans- 
lation as  yet  published  is  that  by  Kristnasawmy  Iyer; 
Madras,  1867.  Dr.  Goldstucker  is  stated  by  Dr.  Bumell  {u) 
to  have  left  an  edition  and  translation  ready  for  the  press, 
but  it  appears  never  to  have  been  printed.  The  Sarasvati- 
Vilasa  was  written  in  the  beginning  of  the  16th,  or,  accord- 
ing to  Mr.  Rajkumar  Sarvadhikari,  early  in  the  14th,  century 
by  Pratapa  Ruda  Deva  one  of  the  kings  of  Orissa.     It  has 


(g)  Colebrooke*B  note,  1  Stra.  H.  L.  817 ;  W.  &  B.  10,  Krishnaji  v.  Pandu- 
rang.  12  Bom.  H.  C.  65,  Collector  of  Madura  v.  Moottoo  Bamalinaa,  12  M.  I.  A. 
437,  S.  C.  10  Snth.  (P.  C.)  17 ;  8.  C.  1  B.  L.  R.  (P.  C.)  1. 

(r)  W.  &  B.  17. 

{8)  Sarvadliikari,  426.    W.  &  B.  18.    JoUy,  §  13. 

(0  See  Collector  of  Madura  v.  Moottoo  Bamalinga,  ante^  §  26,  note  (i). 

(u)  Pref.  to  Varadraja. 
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recently  been  translated  by  the  Rev.  Mr.  Poulkes  (t).  To 
Dr.  Bnmell  we  owe  translations  of  the  two  other  works 
above  mentioned.  The  Daya-Vibhaga  was  written  by  Ma- 
dhaviya^  who  was  prime  minister  of  several  kings  of  the 
Yijayanagara  dynasty^  and  who  flonrished  daring  the  latter 
half  of  the  14th  century.  The  Vyavahara-Nimaya  was 
written  by  Yaradaraja^  of  whom  his  editor  remarks^  "  it  is 
impossible  to  say  any  more  than  that  he  was  probably  a 
native  of  the  Tamil  country,  and  lived  at  the  end  of  the 
16th  or  beginning  of  the  17th  century." 

§  28.  The  works  which  supplement  the  Mitakshara  in  WeBtem  India. 
Western  India  are  the  Vyavahara  Mayukha^  and  the  Vira- 
mitrodaya.  Of  these,  the  Mitakshara  ranks  first  and  para- 
mount in  the  Maratha  country  and  in  Northern  Kanara, 
while  in  Guzerat^  and  apparently  also  in  the  Island  of 
Bombay,  the  Mayukha  is  considered  as  the  over-ruling 
authority  when  there  is  a  different  of  opinion  (to).  The 
Mayukha  has  been  translated  by  Mr.  Borrodaile,  and  quite 
recently  by  Mr.  V.  N.  Mandli.  It  is  written  by  Nila- 
kantha^  whose  family  appears  to  have  been  of  Mahratta 
origin^  but  settled  in  Benares.  He  lived  about  1600  a.d., 
and  his  works  came  into  general  use  about  1700.  The 
Viramitrodaya  w&s  written  by  Mitra  Misra,  and,  like  the 
Mayukha,  follows  the  Mitakshara  in  most  points.  Its  com- 
position may  be  assigned  to  the  beginning  of  the  17th  cen- 
tury (aj).  It  has  lately  (1879)  been  translated  by  Golap- 
chandra  Sarkar  Sastri.  It  is  rather  a  Benares  than  a 
Bombay  authority,  and  of  inferior  weight  to  the  Mayukha 
in  Western  India  (y).  Other,  works  of  authority  in  West- 
em  India  are  mentioned  by  Dr.  Biihler  in  his  Introduction, 
but  being  imtranslated  I  have  not  referred  to  them  any 
further. 

(v)  Fonlkes'  Preface  to  Sarasrati  Vilasa,  vii. 

(w)  W.  A  B.  9, 11, 19.  Kriahnaoi  v.  Pand/ara/ngy  antCy  §  26,  note  (i)  ;  Lallu- 
hhai  ▼.  Manku/varhai,  2  bom.,  418.  The  Maynkha  is  also  said  to  be  an  authority 
Paramoant  to  the  MitakBham  in  the  North  Konkan.  Sakharam  v.  Sitdbaiy  8' 
Bom.,  858 

(«)  W.  A  B.  22. 

(v)  CdUdor  of  Madura  ▼.  Moottoo  Ramalingay  12  M.  I.  A.  438,  466,  ante^ 
§  26,  note  (i),  Dh<mdu  Ourav  t.  Oanffahaiy  8  Bom.,  869. 
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Mithila. 


TreatiseB  on 
Adoption. 


SOURCES  OP  HINDU  LAW. 

§  29.  In  Mithila  (orTirhut  and  North  Beliar)  the  Mitak- 
Bhara  is  also  an  authority^  though  the  Pundits  of  that  dis- 
trict appear  to  be  in  the  habit  rather  of  referring  to  the  Yi- 
yada  Ghintamani  and  Yyayahara  Chintamani  of  Yachespati 
Misra,  whose  laws  they  say  ''are  to  this  day  venerated 
above  all  others  by  the  Mithilas/'  and  the  Retnakara  and 
the  Yivada  Chandra  (z).  The  date  of  the  first  named  work 
is  put  by  Mr.  Colebrooke,  writing  in  1796,  as  ten  or  twelve 
generations  previously,  that  is  about  the  middle  of  the 
15th  century.  The  Yivada  Chintamani  has  been  translated 
by  Prossonno  Coomar  Tagore.  Of  the  other  works  I  only 
know  the  name. 

§  30.  The  two  special  works  on  adoption,  viz.,  the  Dat- 
taka  Chandrika  and  the  Dataka  Mimamsa,  possess  at  pre- 
sent an  authority  over  other  works  on  the  same  subject^ 
which  is,  perhaps,  attributable  to  the  fact  that  they  became 
early  accessible  to  English  lawyers  and  Judges  from  being 
translated  by  Mr.  Sutherland.  Mr.  W.  H.  MacNaghten 
says  of  them  (a) .  "  In  questions  relative  to  the  law  of  adop- 
tion, the  Dattaka  Mimamsa  and  Dattaka  Chandrika  are 
equally  respected  all  over  India;  and  where  they  differ, 
the  doctrine  of  the  latter  is  adhered  to  in  Bengal  and  by  the 
Southern  jurists,  while  the.former  is  held  to  be  the  infallible 
guide  in  the  provinces  of  Mithila  and  Benares.''  This  state- 
ment was  accepted  by  the  Judicial  Committee  in  the  Ramnad 
case  (b)y  and  has  no  doubt  largely  added  to  the  weight  which 
the  works  would  otherwise  have  possessed.  On  the  other  hand, 
Mr.  Y.  N.  Mandlik  states  positively  as  to  the  Bombay  Pre- 
sidency, that  the  Dattaka  Mimamsa  ''was  not  even  known 
to  the  people  in  original  for  many  years  after  the  publica- 
tion of  its  translation  under  the  auspices  of  Government. 
And  now  the  people  are  guided  by  the  Nimaya  Sindhu,  the 
Yiramitrodaya,  the  Kaustubha,  the  Dharma  Sindhu,  the 


z)  Butcheputtyy.  Rajunder,  2  M.  I.  A.  134, 146 ;  Coleb.  Pref .  to  Dig.  19. 

a)  W.  MaicN.  Preface  zxiii.  and  p.  74. 

^i  Collector  of  Madura  v.  Moottoo  Ramalingaf  12  M.  I.  A.  487,  S.  C.  10  Suth. 


(P.  C.)  17j   S.  C.  1  B.  L.  R.  (P.  C.)  1., 
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Maynkhas,  and  not  by  the  Mimamsa  or  the  Chandrika'^  (c). 
Mr.  W.  H.  MacNaghten  had  no  special  knowledge  of 
Southern  India.  It  is  possible  that  he  was  equally  mistaken 
as  to  the  acceptance  of  these  works  in  the  Madras  Pre- 
sidency (d).  Probably  his  belief  that  the  Dattaka  Chan- 
drika  was  an  authority  in  Southern  India  arose  from  his 
8upx>osing  that  it  was  written  by  Deyanda  Bhatta^  the 
author  of  the  great  southern  work  the  Smriti  Chandrika. 
But  there  seems  strong  reason  to  doubt  this.  The  last 
verse  of  the  original  work  expressly  states  that  the  author's 
name  was  Kuvera^  but  because  the  author  avowed  himself 
to  be  the  writer  of  the  Smriti  Chandrika,  which  was  supposed 
to  be  the  well  known  production  of  Devanda  Bhatta,  the 
latter  name  was  substituted  by  Mr.  Sutherland  in  his  tran- 
slation (e).  Now  Mr.  V.  N.  Mandlik  points  out  (/)  that 
there  were  several  works  named  Smriti  Chandrika  by  dif- 
ferent authors,  and  that  there  is  strong  internal  evidence 
for  supposing  that  the  Dattaka  Chandrika  and  the  Smriti 
Chandrika  of  Devanda  Bhatta  were  by  different  writers, 
while  the  influence  possessed  by  the  former  work  in  Bengal 
could  only  be  accounted  for  by  sup2K>sing  that  it  was  really 
written  by  Kuvera,  who  was  a  Bengal  author. 

Nanda  Pandita,  the  author  of  the  Dattaka  Mimamsa,  was 
a  member  of  a  Benares  family,  whose  descendants  of  the 
ninth  generation  are  stated  by  Mr.  Y.  N.  Mandlik  to  be 
still  flourishing  in  upper  India.  He  must,  therefore,  have 
lived  about  250  or  300  years  ago  (g). 

§  31.  In  Bengal,  the  Mitakshara  and  the  works  which  Aathonties  in 
follow  it  have  no  authority,  except  upon  points  where  the     ®^^* 
law  of  that  province  is  in  harmony  with  the  rest  of  India. 
In  respect  to  all  the  points  on  which  they  disagree,  the 

Ic)  V.  N.  Mandlik,  Introdnciion  73.   West  and  Buhler  (11)  say  that  the  D.  M. 
&  D.  Ch.  are  now  treated  in  Boml»y  as  supplementary,  but  biferior,  authorities, 

(d)  Bee  Nelson's  Scientific  Study  87>  n.  citing  a  native  of  Madiaa  on  this  point. 

(e)  Stokee,  H.  L.  B.  662. 

(/)  V.  K.  Mandlik,  lRtroduoti<»i  7S.     In  this  opinion  he  is  gi^>ported  by  Dr. 
Bfihler  (W.  A  B.  10.  n.)  and  by  Dr.  JoUy.  (§  23.) 
(g)  V.  N.  Mandlik,  Introduction  72  and  p.  468. 
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H albedos  Code. 


Jagannatha'fl 
Digest. 


treatise  of  Jimuta  Yahana  is  the  starting  pointy  just  as  that 
of  Vijnanesvara  is  elsewhere.  Little  is  known  either  of  his 
identity  or  of  his  age.  Many  portions  of  his  work  are  sup- 
posed to  be  a  refutation  of  the  ,Mitakshara^  and  he  is  ex- 
pressly named  and  followed  by  Raghunandana,  who  lived 
in  the  beginning  of  the  16th  century.  On  the  other  hand  he 
quotes  the  Commentary  of  Govindaraja  which  was  written 
in  the  12th  century.  His  date  must  lie  between  the  13th 
and  15th  century  (A).  His  authority  must  have  been  over- 
powering^ as  no  attempt  seems  ever  to  have  been  made  to 
question  his  views  except  in  minute  details;  and  the  prin- 
cipal works  of  the  Bengal  lawyers  since  his  time  have  con- 
sisted in  commentaries  on  his  treatise.  Particulars  of  these 
works  will  be  found  in  Mr.  Colebrooke's  Prefaces  to  the 
Daya  Bhaga  and  to  Jagannatha^s  Digest.  The  Dayatation 
by  Raghunandana  has  been  translated  by  Golap  Chandra 
^rkar.  The  only  other  work  of  the  Bengal  school  which 
I  know  of  in  an  English  form,  is  the  Daya-Krama-Sangraha 
by  Sri  Krishna  Tarkalankara,  translated  by  Mr.  Wynch. 
It  is  very  modem,  its  author  having  lived  in  the  beginning 
of  the  last  century,  but^t  is  considered  as  of  high  authority. 
It  follows,  and  develops,  the  peculiarly  Brahmanical  views 
of  the  Daya  Bhaga. 

§  32.  Before  quitting  this  part  of  the  subject,  a  few  words 
should  be  said  as  regards  two  digests  made  under  European 
influence.  I  mean  the  Vivadamava  8etu,  compiled  at  the 
request  of  Warren  Hastings,  and  commonly  known  as 
Halhed's  Gentoo  Code,  from  the  name  of  its  translator ;  and 
the  Vivdda  Bhangamava,  compiled  at  the  instance  of  Sir 
William  Jones  by  Jagannatha  Terkapunchanana,  and  trans- 
lated by  Mr.  Colebrooke,  which  is  generally  spoken  of  as 
Jagannatha's,  or  Colebrooke's,  Digest.  The  former  work,  in 
its  English  garb,  is  quite  worthless.  It  was  translated  by 
Mr.  Halhed,  not  from  the  original  Sanskrit,  of  which  he 
was  ignorant,  but  from  a  Persian  version  supplied  to  him 


{h)  JoUy,  §  22.    Sarvadhikari  (408.) 
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by  his  interpreter,  wliich  Sir  W.  Jonea  describes  as  "a 
loose,  injudicious,  epitome  of  the  original  Sanskrit,  in  wbich 
abstract  many  essential  passages  are  omitted,  though  several 
notes  of  little  consequence  are  interpolated,  from  a  vain  idea 
of  elucidating,  or  improving,  the  text*'  (i).  No  such  draw- 
back exists  in  the  case  of  the  latter  work,  which  was  trans- 
lated by  one  who  was  not  only  the  greatest  Sanskrit  scholar, 
but  the  greatest  Sanskrit  lawyer,  whom  England  has  ever 
produced.  But  Mr.  Colebrooke  himself  early  hinted  a  dis- 
approval of  Jagannatha's  labours  as  abounding  with  frivolous 
disquisitions,  and  as  discussing  together  the  discordant 
opinions  maintained  by  the  lawyers  of  the  several  schools, 
without  distinguishing  which  of  them  is  the  received  doc- 
trine of  each  school,  or  whether  any  of  them  actually  pre- 
vail at  present.  This  feature  drew  down  upon  the  Digest 
the  criticism  of  being  "  the  best  law-book  for  a  Counsel  and 
the  worst  for  a  Judge'*  (fe).  On  the  other  hand,  Mr.  Justice 
Dwarkanath  Mitter,  who  was  of  the  greatest  eminence  as  a 
Bengal  lawyer,  lately  pronounced  a  high  eulogium  upon 
Jagannatha  and  his  work,  of  whom  he  says :  "  I  venture  to 
affirm  that,  with  the  exception  of  the  three  leading  writers 
of  the  Bengal  school, — ^namely,  the  author  of  the  Daya 
Bhaga,  the  author  of  the  Dayatatwa,  and  the  author  of  the 
Daya-kramasangraha, — ^the  authority  of  Jagannatha  Tur- 
kopunchanana,  is,  so  far  as  that  school  is  concerned,  higher 
than  that  of  any  other  writer  on  Hindu  Law,  living  or  dead, 
not  even  excluding  Mr.  Colebrooke  himself'  (Z) .  It  certainly 
seems  to  me  that  Jagannatha's  work  has  fallen  into  rather 
undeserved  odium.  As  a  repertory  of  ancient  texts,  many 
of  which  are  nowhere  else  accessible  to  the  English  reader, 
it  is  simply  invaluable.  His  own  Commentary  is  marked 
by  the  minute  balancing  of  conflicting  views  which  is  com- 
mon to  all  Hindu  lawyers.  But  as  he  always  gives  the  names 
of  his  authorities,  a  very  little  trouble  will  enable  the  reader 

(0  Pref.  to  Colebrooke's  Digest,  10. 

(k)  Pref.  to  Digeet,  11;  Pref.  to  Daya  Bhaga;   2  Stia.  H.  L.  176;  Pref.  to 
Stra.  H.  L.  18. 
(l)  Kery  KoUtany  v.  Moneeram,  18  B.  L.  B.  50,  S.  G.  19  Sath.  894. 
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to  ascertain  to  what  school  of  kiw  they  belong.  His  own 
opinion^  whenever  it  can  be  ascertained^  may  generally  be 
relied  on  as  representing  the  orthodox  view  of  the  Bengal 
school. 

Only  two  sclioolB       §33.111.      DiPPEBBNT    SoHOOLS    OP    Law. — ^Tho  term 
^'  ^'school  of  law,"  as  applied  to  the  different  legal  opinions 

prevalent  in  different  parts  of  India,  seems  to  have  been 
first  nsed  by  Mr.  Colebrooke  (m).  He  points  out  that  there 
really  are  only  two  schools  marked  by  a  vital  difEerence  of 
opinion,  viz.,  those  who  follow  the  Mitakshara,  and  those 
who  follow  the  Daya  Bhaga.  Those  who  fall  under  the 
former  head  are  again  divided  by  minor  differences  of 
opinion,  but  are  in  principle  substantially  the  same.  Of 
course  in  every  part  of  India,  though  governed  by  practically 
the  same  law,  the  pundits  refer  by  preference  to  the  writers 
who  lived  nearest  to,  and  are  best  known  to,  themselves ; 
just  as  English,  Irish,  and  American  lawyers  refer  to  their 
own  authorities,  when  attainable,  on  any  point  of  general 
jurisprudence.  This  has  given  rise  to  the  idea  that  there 
are  as  many  schools  of  law  as  there  are  sets  of  local  writers, 
and  the  subdivision  has  been  carried  to  an  extent  for  which 
it  is  impossible  to  suggest  any  reason  or  foundation.  For 
instance,  Mr.  Morley  speaks  of  a  Bengal,  a  Mithila,  a  Be* 
nares,  a  Maharashtra,  and  a  Dravida  School,  and  subdivides 
the  latter  into  a  Dravida,  a  Eamataka  and  an  Andhra 
divisipn  {n).  So  the  Madras  High  Court  and  the  Judicial 
Committee  distinguish  between  the  Benares  and  the  Dravida 
schools  of  law  (o),  and  a  distinction  between  an  Andhra 
and  a  Dravida  School  has  also  received  a  sort  of  quasi-re- 
cognition  (p).    On  the  other  hand.  Dr.  Bumell  ridicules  the 

(m)  1  Stra.  H.  L.  815.  As  to  the  mode  in  wliioli  guoh  diTergenoes  jp>nmg  up, 
see  theTemarks  of  the  Judicial  Committee  in  the  Ramnad  case,  Colleciorof 
Ifadumy.irooetooiiamaZin^a,  ISM.  I.  A. 485;  B. G.  10 Sath.  (P. C.)  17 ;  8.C. 
IB.L.B.  (P.C.)l. 

(n)  1  M.  Diff.  Introd.  221.  In  this  he  is  sxqmorted  by  Mr.  Bajkximar  Sarva- 
dhikari  (p.  409)|  who  (p.  884)  traces  the  origin  of  divergent  opinions  on  qnestions 
of  law  to  the  teaching  of  Srikaia  in  the  lltn  centnry. 

(o)  See  tiie  Ramnad  adoption  atUt,  2  Mad.  H.  C.  206;  12  M.  I.  A.  897,  supra 
note  (d) 
Ac 


(jp)  Narasammal  v.  BalaramacharlUf  1  Mad.  H.  C.  420. 
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nse  of  ^he  terms  Kamataka  Sriid  Andhra^  wMcb  lie  declares 
to  be  wholly  destiti^te  of  n^e^ining^  while  the  term  Pravi- 
dian  has  a  very  good  philological  sense^  but  no  legal  sig- 
nification whatever.  Practically  he  agrees  with  Mr.  Cole- 
brooke  in  thinking  that  the  only  distinction  of  real  import- 
ance is  between  the  followers  of  the  Mitakshara  and  the 
followers  of  the  Daya  Bhaga  {q). 

§  34.  In  disct^ssing  this  subject,  it  seems  to  me  that  we  Caiwes  of 
must  distinguish  between  differences  of  law  arising  from 
4iffer^iieeQ  of  opinio^  among  the  Sanskrit  writers,  and  dif- 
^rences  of  law  arising  from  the  fact  that  their  opinions 
haye  never  been  received  at  all,  or  only  to  a  limited  extent. 
In  the  former  case  there  are  really  di&rent  schools  of  law ; 
in  the  latter  case  there  are  simply  no  schools.  I  think  it 
will  be  found  that  the  differences  between  the  law  of  Ben- 
gal and  Benares  come  under  the  former  head,  while  the 
local  variances  which  exist  in  the  Punjab,  in  Western,  and 
in  Southeni^  India,  come  under  the  latter  head. 

§  35.  Any  one  who  compares  the  Daya  Bhaga  with  the  The  Daya 
Mitakshara  will  observe  that  the  two  works  differ  in  the        ^' 
most  vital  points,  and  that  they  do  so  from  the  conscious 
application  of  completely  different  principles.     These  will 
be  discussed  in  their  appropriate  places  through  this  work, 
but  may  be  shortly  summarised  here. 

First ;  the  Daya  Bhaga  lays  down  the  principle  of  religi- 
ons efficacy  as  the  ruling  canon  in  determining  the  order 
of  succession;  consequently  it  rejects  the  preference  of 
agnates  to  cognates,  which  distinguishes  the  other  systems, 
and  arranges  and  limits  the  cognates  upon  principles  pecu- 
liar to  itself  (r). 

Secondly  ;  it  wholly  denies  the  doctrine  that  property  is 
by  birth,  which  is  the  corner-stone  oi  the  joint  family  sys- 

(q)  Pref.  to  Varadrajah,  5  j  Nelson's  View  of  Hindu  Law,  21 :  V.  N.  Mand- 
Kk.    IntroducUon,  70. 
{r)  See  post,  §  450,  et  seq, 
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Factum  valet. 


Females  in 
Western  India. 


tern.  Hence  it  treats  the  father  as  the  absolute  owner  of 
the  property,  and  authorises  him  to  dispose  of  it  at  his 
pleasure.  It  also  refuses  to  recognize  any  right  in  the  son 
to  a  partition  during  his  father's  life  (s). 

Thirdly;  it  considers  the  brothers,  or  othjsr  collateral 
members  of  the  joint  family,  as  holding  their  shares  in 
quasi-severalty,  and  consequently  recognizes  their  right  to 
dispose  of  them  at  their  pleasure,  while  still  undivided  (t). 

Fourthly ;  whether  as  a  result  of  the  last  principle,  or 
upon  independent  grounds,  it  recognizes  the  right  of  a 
widow  in  an  undivided  family  to  succeed  to  her  husband's 
share,  if  he  dies  without  issue,  and  to  enforce  a  partition  on 
her  own  account  (t*). 

It  is  usual  to  speak  of  the  doctrine /oc^i^m  valet  as  one  of 
universal  application  in  the  Bengal  school.  But  this  is  a 
mistake.  When  it  suits  Jimuta  Vahana,  he  uses  it  as  a 
means  of  getting  over  a  distinct  prohibition  against  aliena- 
tion by  a  father  without  the  permission  of  his  sons  {v\  I 
am  not  aware  of  his  applying  the  doctrine  in  any  other  case. 
No  Bengal  lawyer  would  admit  of  any  such  subterfuge  as 
sanctioning,  for  instance,  the  right  of  an  undivided  brother 
to  dispose  of  more  than  his  own  share  in  the  family  pro- 
perty for  his  private  benefit,  or  as  authorising  a  widow  to 
adopt  without  her  husband's  consent,  or  a  boy  to  be  adopted 
after  upanayana,  or  marriage.  The  principle  is  only 
applied  where  a  legal  precept  has  been  already  reduced 
by  independent  reasoning  to  a  moral  suggestion. 

§  36.  Now,  in  all  the  above  points  the  remaining  parts  of 
India  agree  with  each  other  in  disagreeing  with  Jimuta 
Yahana  and  his  followers.  Their  variances  inter  se  are 
comparatively  few  and  slight.  Far  the  most  important  is 
the  difference  which  exists  between  Western  India  and  the 


(a)  See  po«f ,  \ 
(0  See  post  J  i 


224,  235. 
241. 


(tt)  See  post,  §  242,  438. 
iv)  DayaBhaga,  ii.  §80. 
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other  provinces  which  follow  the  Mitakshara^  as  to  the 
right  of  females  to  inherit.  A  sister^  for  instance^  who  is 
nowhere  else  recognized  as  an  heir,  ranks  very  high  in  the 
order  of  succession  in  the  Bombay  Presidency,  and  many 
other  heiresses  are  admitted,  who  would  have  no  hctis 
standi  elsewhere  (w).  Any  reader  of  Indian  history  will 
have  observed  the  public  and  prominent  position  assumed 
by  Mahratta  Princesses,  and  it  seems  probable  that  the  doc- 
trine which  prevails  in  other  districts,  that  women  are 
incapable  of  inheriting  without  a  special  text,  has  never 
been  received  at  all  in  Western  India.  Women  inherit 
there,  not  by  reason,  but  in  defiance,  of  the  rules  which 
regulate  their  admission  elsewhere.  In  their  case,  written 
law  has  never  superseded  immemorial  custom  {x). 

§  37.  Another  matter  as  to  which  there  is  much  variance  Law  of  adoption. 
is  the  law  of  adoption.  For  instance,  as  regards  the  right 
of  a  widow  to  adopt  a  son  to  her  deceased  husband.  In 
Mithila  no  widow  can  adopt.  .  In  Bengal  and  Benares  she 
can,  with  her  husband's  permission.  In  Southern  India, 
and  in  the  Punjab,  she  can  adopt,  even  without  his  permis- 
sion, by  the  consent  of  his  sapindas.  In  Western  India 
she  can  adopt  without  any  consent  {y).  So  as  regards  the 
person  to  be  adopted.  The  adoption  of  a  daughter's,  or  a 
sister's,  son  is  forbidden  to  the  higher  classes  by  the  Sans- 
krit writers.  It  is  legal  in  the  Punjab.  It  is  commonly 
practised  in  the  South  of  India  (z).  In  all  these  cases  we 
may  probably  trace  a  survival  of  ancient  practices  which 
existed  before  adoption  had  any  religious  significance,  un- 
fettered by  the  rules  which  were  introduced  when  it  be- 
came a  religious  rite.  The  similarity  of  usage  on  these 
points  between  the  Punjab  and  the  South  of  India  seems  ^ 

to  me  strongly  to  confirm  this  view.  It  is  quite  certain  that 
neither  borrowed  from  the  other.     It  is  also  certain  that 


(tr)  Vyavahara  MaynUia,  iy.  8,  §  19 ;  W.  &  B.  127—182. 
(»)  See  jx>8f,  6  472,  488-490,  518,  541. 


(y)  See  post,  §101 

(z)  See  post,  §123,  124. 
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in  the  Punjab  adoption  is  a  pnrely  Becular  arrsmigeme&t. 
There  seetiiB  strong  ireason  to  buppose  that  in  Sonthem 
India  it  is  nothing  more  (a)v  But  what  is  of  importance 
with  regard  to  the  present  discussioti  is^  that  these  differ- 
ences fitid  no  support  in  the  writings  of  the  early  sages^ 
or  even  of  the  early  commentators.  They  appear  for  the 
first  time  in  treiatises  which  are  absolutely  modem,  or  merely 
in  recorded  customs.  To  speak  of  such  variances  as  aris- 
ing from  different  schools  of  law,  would  be  to  invert  the 
relation  of  cause  and  effect.  We  might  just  as  well  invent 
different  schools  of  law  f oi*  Kent  and  Middlesex,  to  account 
for  Gavelkind  and  the  Customs  of  London.  Even  Hindu 
lawyers  tcanhot  alter  facts*  In  some  instances  they  try  to 
wrest  some  holy  precept  into  conformity  with  the  facts  (6) ; 
but  in  other  cases,  and  .especially  in  Western  India,  the 
facts  are  too  stubborn.  The  more  closely  we  study  the 
works  of  tile  different  so-called  schools  of  law,  other  than 
those  of  Bengal,  the  more  shall  we  be  convinced  that  the 
principles  of  all  are  precisely  the  same.  The  local  usages 
of  the  different  districts  vary.  Botae  of  these  usages  the 
writers  struggle  to  bring  within  their  rules ;  others  they 
silently  abandon  as  hopeless.  What  they  cannot  a^^count 
for,  they  simply  ignore  (c). 

luflnonce  of  §  38.  IV.  JuwcialDecisions.-^A  great  deal  has  been  said, 

ng  «  gea-  ^f^^  \yj  j^q  means  in  a  flattering  spirit,  of  the  decisioniB 
upon  Native  Law  of  our  Courts,  whether  presided  over  by 
civilian,  or  by  professional.  Judges.  It  seems  to  be  sup- 
posed that  they  imported  European  notions  into  the  ques- 
tions discussed  before  them,  and  that  the  divergences 
between  the  law  which  they  administered  and  that  which  is 
to  be  found  in  the  Sanskrit  law-books,  are  to  be  ascribed 
to  their  influence.    In  one  or  tWo  remarkable  instances,  no 

(a)  See  post,  §  95. 

(b)  Bee,  for  inetanee,  the  mode  w  wbich  fonr  eonflictmg  views  as  to  the  rigfat 
of  a  widow  to  adopt  have  been  deduced  from  a  single  text  of  Vasishtha.  Collector 
of  Madura  v.  Moottoo  RamaHnga,  12  M.  I.  A,  436 ;  S.  C.  10  Suth.  (P.  C.)  17 ; 
S.  C.  1  B.  L.  R.  (P.  C.)  1. 

(c)  For  instance,  second  marriages  of  widows  or  wives,  which  are  equally 
practised  in  the  North,  the  West,  and  the  South  of  India,  see  posf,  §  89. 
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doubt^  this  was  the  case ;  but  those  instances  are  rare.  My 
bdief  is  that  their  influence  was  exerted  in  the  opposite 
direction^  and  that  it  rather  showed  itself  in  the  pedantic  ( 
laaintenance  of  doctrines  whose  letter  was  still  existing,  l 
bat  wlioi»  spirit  was  dying  away.  It  could  hardly  have  ' 
been  otherwise.  It  seems  to  be  forgotten  that  upon  all 
disputed  points  of  law^  the  English  Judges  were  merely 
the  mouthpieces  of  the  pundits  who  were  attached  to  their  The  Pnndits. 
Courts,  and  whom  they  were  bound  to  consult  (d).  The 
slightest  examination  of  the  earliest  reports  at  a  time  when 
all  points  of  law  were  treated  as  open  questions,  will  show 
that  the  pundits  were  invariably  consulted,  wherever  a 
doubt  f^rose,  and  that  their  opinions  were  for  a  long  time  ^ 
implicitly  followed.  If,  then,  the  decisions  were  not  in 
accordance  with  Hindu  law,  the  fault  rested  with  the  pundits^ 
atid  not  with  the  Judges.  The  tendency  of  the  pundits 
would  naturally  be  to  magnify  the  authority  of  their  own 
law-books ;  and  accordingly  we  find  that  they  invariably 
t)\iote  some  text,  in  support  of  their  opinion,  even  when  the 
text  had  no  bearing  whatever  upon  the  point.  The  ten- 
dency of  the  Judges  was  even  more  strongly  in  the  same 
direction.  The  pundit,  however  bigoted  he  might  be,  was 
at  all  events  a  Hindu,  living  amongst  Hindus,  and  advising 
upon  a  law  which  actually  governed  the  every-day  lives  of 
himself  and  his  family  and  his  friends.  He  would  torture 
a  sacred  text  into  an  authority  for  his  opinion ;  but  his 
opinion  wsould  probably  be  right,  though  unsustained  by, 
or  even  opposed  to,  his  text.  With  the  English  Judge 
there  was  no  such  restraining  influence.  He  was  sworn  to 
administer  Hindu  law  to  the  Hindus,  and  he  was  determined 
to  do  so,  however  strai^ge  or  unreasonable  it  might  appear. 
At  first  he  accepted  his  law  unhesitatingly  from  the  lips  of 
the  pundits ;  and  so  long  as  he  did  so,  probably  no  great 
harm  was  done.  But  knowledge  increased,  and  the  foun- 
tains were  opened  up,  and  he  began  to  enquire  into  the 
matter  for  himself.   The  pundits  were  made  to  quote  chapter 

(d)  The  pundite,  aa  official  referees  of  the  Courts,  were  only  abolished  by  Act 
XI  of  1804. 


Digitized  by 


Google 


38 


SOURCES  OP  HINDU  LAW. 


Force  of  twage. 


and  verse  for  their  opinions^  and  it  was  f onnd  that  their 
premises  did  not  warrant  their  conclusions.  Or  their 
opinions  upon  one  point  were  compared  with  their  opinions 
upon  an  analogous  pointy  and  found  not  to  harmonise^  and 
logic  demanded  that  they  should  be  brought  into  conformity 
with  each  other.  Sometimes  the  variance  between  the 
futwahs  and  the  texts  was  so  great  that  it  was  ascribed  to 
ignorance,  or  to  corruption.  The  fact  really  was  that  the 
law  had  outgrown  the  authorities.  Native  Judges  would 
have  recognized  the  fact.  English  Judges  were  unable  to 
do  so,  or  else  remarked  (to  use  a  phrase  which  I  have 
often  heard  from  the  Bench),  ''that  they  were  bound  to 
maintain  the  integrity  of  the  law.''  This  was  a  matter  of 
less  importance  in  Bengal,  where  Jimuta  Yahana  had  already 
burst  the  fetters.  But  in  Southern  India  it  came  to  be 
accepted,  that  Mitakshara  was  the  last  word  that  could 
be  listened  to  on  Hindu  law.  The  consequence  was  a  state 
of  arrested  progress,  in  which  no  voices  were  heard  unless 
they  came  from  the  tomb.  It  was  as  if  a  German  were  to 
administer  English  law  from  the  resources  of  a  library 
furnished  with  Fleta,  G-ranville  and  Bi*acton,  and  terminat- 
ing with  Lord  Coke  {e). 

§  39.  In  Western  and  Northern  India  the  differences 
between  the  written  and  the  unwritten  law  were  too  palpa- 
ble to  be  passed  over.  Accordingly  in  many  important  cases 
in  Borrodaile's  Reports,  we  find  that  the  Court  did  not 
merely  ask  the  opinion  of  their  pundits,  but  took  the  evi- 
dence of  the  heads  of  the  castes  concerned  as  to  their  actual 
usage.  The  collection  of  laws  and  customs  of  the  Hindu 
castes,  made  by  Mr.  Steele  under  the  orders  of  l3x)vemment, 
was  another  step  in  the  same  direction.  It  is  probable  that 
the  laxity,  which  has  been  remarked  as  the  characteristic 
of  Hindu  law  in  the  Bombay  Presidency,  would  be  found 


(e)  The  snbetance  of  this  paragmph  was  written  hj  me  in  an  Indian  joomal 
80  long  ago  as  1868.  I  mention  the  fact,  lent  it  should  be  supposed  that  I  hare 
horrowed,  without  acknowledgment,  from  a  very  interesting  passage  in  Sir 
H.  S.  Maine's  Village  Communities,  p.  44. 
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equally  to  exist  in  many  other  districts^  i£  the  Courts  had 
t^en  the  trouble  to  look  for  it.  In  quite  recent  times  the 
Courts  of  the  N.-W.  Provinces  and  of  the  Punjab  have  acted 
on  the  same  principle  of  taking  nothing  for  granted.  The 
result  has  been  the  discovery^  that  while  the  actual  usages 
existing  in  those  districts  are  remarkably  similar  to  those 
which  are  declared  in  the  Mitakshara  and  the  kindred  works^ 
there  is  a  complete  absence  of  those  religious  principles 
which  are  so  prominent  in  Brahmanical  law.  Consequently 
the  usages  themselves  have  diverged^  exactly  at  the  points 
where  they  might  have  been  expected  to  do  so  (/).  Ab^ 
sente  causa,  abest  et  lea^. 

(/)  See  Punjab  Customs,  6.  11,  78;  Sheo  Singh  Rai  v.  Mt.  Dakho,  6 
N.-W.  P.  882:  affd.  6  I.  A.  87;  8.  0. 1  AU.  688  j  Chotay  Lall  v.  Chunno 
Ull,  6  I.  A.  15 ;  8.  C.  4  Cal.  744. 
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CHAPTER  III. 

THE  SOURCES  OF  HINDU  LAW. 
Custom. 

Ctutom  binding.  §  40.  If  I  am  right  in  sapposing  that  the  great  body  of 
existing  law  consists  of  ancient  usages^  more  or  less  modi- 
fied by  Aryan  or  Brahmanical  influence^  it  would  follow 
that  the  mere  fact  that  a  custom  was  not  in  aocordauqe  with 
written  law,  that  is  with  the  Brahmanical  code,  would  be  no 
reason  whatever  why  it  should  not  be  binding  upon  those 
by  whom  it  was  shown  to  be  observed.  This  is  admitted  in 
the  strongest  terms  by  the  Brahmanical  writers  themselves. 
Mann  says  that  "immemorial  usage  is  transcendant  law," 
and  that  "  holy  sages,  well  knowing  that  law  is  grounded 
on  immemorial  custom,  embraced,  as  the  root  of  all  piety, 
good  usages  long  established"  (a).  And  he  lays  it  down 
that  "  a  king  who  knows  the  revealed  law,  must  enquire  into 
the  particular  laws  of  classes,  the  laws  or  usages  of  dis- 
tricts, the  customs  of  traders,  and  the  rules  of  certain  fami- 
lies, and  establish  their  peculiar  laws"  (6) ;  to  which  Kul- 
luka  Bhatta  adds,  as  his  gloss,  "  If  they  (that  is,  the  laws) 
be  not  repugnant  to  the  law  of  God,"  by  which  no  doubt 
he  means  the  text  of  the  Vedas  as  interpreted  by  the 
Brahmans.  But  that  Manu  contemplated  no  such  restric- 
tion is  evident  by  what  follows  a  little  after  the  above  pas- 
sage. "  What  has  been  practised  by  good  men  and  by  vir- 
tuous Brahmans,  if  it  be  not  inconsistent  with  the  legal 
customs  of  provinces  or  districts,  of  classes  or  families,  let 

(a)  Manu,  i.  §  108, 110. 

(b)  Manu,  viii.  §  41.    Seo,  too,  Vrihaspati,  cited  Vyavahara  Mayukha,  i.  1 
§  13,  and  Yasishtha  and  other  authorities,  cited  M.  Mftller,  A.  S.  Lit.  50. 
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him  establish^'  (c).  So  Yajnavalkya  says  (cZ),  '^  Of  a  newly- 
sabjagated  territory,  tbe  monarch  shall  preserve  the  social 
and  religious  usages,  also  the  judicial  system,  and  the  state 
of  classes,  as  they  i^ready  obtained/'  And  the  Mitakshara 
quotes  texts  to  the  effect,  that  even  practices  expressly 
inculcated  by  the  sacred  ordinances  may  become  obsolete, 
and  should  be  abandoned  if  opposed  to  public  opinion  (e). 

§  41.  The  fullest  effect  is  given  to  custom  both  by  our  ^^^Sk^w^^ 
Courts  and  by  legislation.  The  Judicial  Committee  in  the 
Bamnad  case  said,  '*  Under  the  Hindu  system  of  law,  clear 
proof  of  usage  will  outweigh  the  written  text  ojf  the  law*'  {/) . 
And  all  the  recent  Acts  which  provide  for  the  admin- 
istration of  the  law  dictate  a  similar  reference  to  usage, 
unless  it  is  contrary  to  justice,  equity  or  good  conscience,  or 
has  been  actually  declared  to  be  void  (g). 

§  42.  It  is  much  to  be  regretted  that  so  little  has  been  Records  of  local 
done  in  the  way  of  collecting  authentic  records  of  local  cus- 
toms. The  belief  that  Brahmanism  was  the  law  of  India 
was  so  much  fostered  by  the  pundits  and  Judges,  that  it 
came  to  be  admitted  conventionally,  even  by  those  who 
knew  better.  The  revenue  authorities,  who  were  in  daily 
intercourse  with  the  people,  were  aware  that  many  rules 
which  were  held  sacred  in  the  Court,  had  never  been  heard 
of  in  the  cottage.  But  their  local  knowledge  appears  rarely 
to  have  been  made  accessible  to,  or  valued  by,  the  Judicial 
department.  I  have  already  mentioned,  as  an  exception, 
Mr.  Steele's  collection  of  customs  in  force  in  the*  Deccan. 
In  the  Punjab  and  in  Oudh  most  valuable  records  of  village 
and  tribal  customs,  relating  to  the  succession  to,  and  dispo- 

(c)  Mana,  Tm.  §  4^. 

(d)  Yajnavalkya,  i.  §  S42. 

(e)  Mitakshara,  i.  8,  §4.  See  V.  N.  Mandlik..  Introduction,  43,  70.  Raghu- 
nandana,  i.  88. 

(/)  Collector  of  Madura  v.  Moottoo  Ramalinga,  12  M.  I.  A.  436:  S.  C.  10 
Suth.  (P.  C.)  17;  S.  C.  1  B.  L.  R.  (P.  C.)  1. 

(g)  See,  as  to  Bombay,  Bom.  Reg.  IV  of  1827,  s.  26 ;  Act  II  of  1864,  s.  15. 
Ab  to  Bormah,  Act  XVII  of  1875,  s.  5.  Central  Provinces,  Act  XX  of  1875, 
■.  6.  Madras,  Act  III  of  1878,  s.  16.  Oodh,  Act  XVIII  of  1876,  s.  8.  Punjab, 
Act  XII  <a  1878,  8.  1.     See  Sundar  r.  Khuman  Singh,  1  AU.  613. 
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sition  of^  land  have  been  collected  under  the  anthority  of 
the  settlement  officers,  and  these  have  been  brought  into 
relation  with  the  Judicial  system  by  an  enactment  that  the 
entries  contained  in  them  should  be  presumed  to  be  true  Qi). 
Many  most  interesting  peculiarities  of  Punjab  Law  will  be 
found  in  a  book  to  which  I  shall  frequently  refer,  which 
gives  the  substance  of  these  customs,  and  of  the  decisions  of 
the  Chief  Court  of  Lahore  upon  them  and  in  three  volumes 
issued  under  the  authority  of  the  Punjab  Government  on 
the  same  subject  (i).    The  special  interest  of  these,  customs 
arises  from  the  fact,  already  noticed  {k),  that  Brahmanism 
seems  never  to  have  succeeded  in  the  Punjab.     Accord- 
ingly, when  we  find  a  particular   usage  common  to  the 
Punjab  and  te  Sanskrit  law,  we  may  infer  that  there  is 
nothing  necessarily  Brahmanical  in  its  origin  (Z).     Another 
work  of  the  greatest  interest,  which  I  believe  no  writer 
Thceawaleme.      has  ever  noticed,  is  the  Thesawaleme,  or  description  of  the 
custems  of  the  Tamil  inhabitants  of  Jaffna,  on  the  island  of 
Ceylon.    The  collection  was  made  in  1707,  under  the  orders 
of  the  Duteh  Government,  and  was  then  submitted  to,  and 
approved  by,  twelve  Moodelliars,  or  leading  Natives,  and 
finally  promulgated  as  an  authoritative  exposition  of  their 
usages  (m) .   Now,  we  know  that  from  the  earliest  times  there 
has  been  a  constant  stream  of  emigration  of  Tamulians 
inte  Ceylon,  formerly  for  conquest,  and  latterly  for  pur- 
poses of  commerce.    We  also  know  that  the  influence  of 

{h)  These  records  ar«  known  by  the  terms,  Wajib-nl-arz  (a  written  represen- 
tation or  petition)  and  Eiwaz-i-am  (common  practice  or  custom).  See  Punjab 
Customs,  19;  Act  XXXIII  of  1871,  s.  61.  XVII  of  1876,  s.  17.  Lekraj  Kuar 
V.  MaJipal  Singh,  7  I.  A.  68  ;  8.  C.  5  Cal.  744  j  Harhhaj  v.  Qumani,  2  Ail.  493; 
Isri  Singh  v.  uangOf  ih.  876. 

(•)  Notes  on  Customary  Law,  as  administered  in  the  Courts  of  the  Punjab,  by 
Charles  Boulnois,  Esq.,  Judge  of  the  Chief  Court,  and  W.  H.  BattigMi,  EiBq., 
Lahore,  1876.  I  cite  it  shortly  as  Punjab  Customs.  .Punjab  Customary  Law. 
Edited  by  C.  L.  Tupper,  C.  S.,  Calcutta,  1881. 

{k)  Ante,  §8. 

{I)  Mr.  C .  L.  Tupper  says  of  the  Punjab,  '*  The  Brahmans  are  not  in  the  Punjab 
the  depositaries  of  Customary  law.  To  ascertain  it ,  we  must  go  to  the  Tribal  Council, 
if  there  be  one,  or  to  the  elders  of  the  tribe."  "  It  is  not,  I  think,  the  custom 
which  has  modified  the  law.  It  is  the  Brahmanical  law  occasionally,  and  the 
Muhammedan  law  more  often,  which  has  modified  the  custom.''  Punjab  Cus- 
tomary Law,  II.  82,  86. 

(rn)  The  edition  which  I  possess  was  published  in  1863^  with  the  decisions  of 
the  English  Courts,  by  Mr.  H.  F.  Mutukistna,  who  gare  it  to  me. 
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BnJimans^  or  even  of  Aryans^  among  the  Dravidian  races 
of  the  South  has  been  of  the  very  Blightest,  at  all  events 
until  the  i^glish  officials  introduced  their  Brahman  advi- 
sers (n).  The  customs  recorded  in  the  Thesawaleme  may^ 
therefore^  be  taken  as  very  strong  evidence  of  t^e  usages 
of  the  Tamil  inhabitants  of  the  South  of  India  two  or  three 
centuries  ago^  at  a  time  when  it  is  certain  that  those  usages 
could  not  be  traced  to  the  Sanskrit  writers.  Many  very 
interesting  customs  still  existing  in  Southern  India  will  be 
found  in  the  Madura  Manual  by  Mr.  Nelson^  and  in  the 
Madras  Census  Beport  of  1871  by  Dr.  Cornish.  These  show 
what  rich  materials  are  available^  if  they  were  only  sought 
for. 

§  43.  Questions  of  usage  arise  in  four  different  ways  in  Various  appUca- 
India.  First ;  as  regards  races  to  whom  the  so-called  Hindu  ary  law. 
law  has  never  been  applied;  for  instance^  the  aboriginal 
Hill  tribes>  and  those  who  follow  the  Ma/nnnakatayem  law 
of  Malabar^  or  the  Alya  Santana  law  of  Canara.  Secondly ; 
as  regards  those  who  profess  to  follow  the  Hindu  law  gener- 
ally, but  who  do  not  admit  its  theological  developments. 
Thirdly ;  as  regards  races  who  profess  submission  to  it  as 
a  whole ;  and,  fowrtKly,  as  regards  persons  formerly  bound 
by  Hindu  law,  but  to  whom  it  has  become  inapplicable. 

§  44.  The  first  of  the  above  cases,  of  course,  does  not  Caaea  where 
come  within  the  scope  of  this  work  at  all.     The  distinction  dples^Se^- ' 
between  the  second  and  third  classes  is  most  important,  as  "^^* 
the  deceptive  similarity  between  the  two  is  likely  to  lead  to 
erroneous  conclusions  in  cases  where  they  really  differ.  For 
instance,  in  an  old  case  in  Calcutta,  where  a  question  of 
heirship  to  a  Sikh  was  concerned,  this  question  again  turn- 
ing upon  the  validity  of  a  Sikh  marriage,  the  Court  laid  it 
down  generally  that  "  the  Sikhs,  being  a  sect  of  Hindus, 
must  be  governed  by  Hindu  laV  (o).     Numerous  cases  in 
the  Punjab  show  that  the  law  of  the  Sikhs  differs  materi- 

(n)  See  tmtet  §  6. 
(o)  Ju^gomohun  y.  Saumcoomarf  2  M.  Dig.  48. 
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ally  from  the  Hindu  law,  in  the  very  points,  suck  as  adop- 
tion and  the  like,  in  which  the  difference  of  religion  might 
be  expected  to  cause  a  difference  of  usage.  Similar  differ- 
ences are  found  among  the  Jats  (p),  and  even  among  the 
orthodox  Hindus  of  the  extreme  north-west  of  India  (j). 
So,  as  regards  the  Jains,  it  is  now  well  recognized  that, 
though  of  Hindu  origin,  and  generally  adhering  to  Hindu 
law,  they  recognize  no  divine  authority  in  the  Vedas,  and  do 
not  practise  the  Shradhs,  or  ceremony  for  the  dead,  which 
is  the  religious  element  in  the  Sanskrit  law.  Consequently, 
that  the  principles  which  arise  out  of  this  element  do  not 
bind  them,  and,  therefore,  that  their  usages  in  many  respects 
are  completely  different  (r).  I  strongly  suspect  that  most 
of  the  Dravidian  tribes  of  Southern  India  come  under  the 
same  head  («). 

pi^bi^y  of  ^  ^^'  ^  regards  those  who  profess  submission  to  the 

fccallaw.  Hindu  Law  as  a  whole,  questions  of  usage  Skvise,  first,  with 

a  view  to  determine  the  particular  principles  of  that  law  by 
which  they  should  be  governed ;  and,  secondly,  to  determine 
the  validity  of  any  local,  tribal,  or  family  exceptions  to  that 
law.  Prima  facie,  any  Hindu  residing  in  a  particular  pro- 
vince of  India  is  held  to  be  subject  to  the  particular  doc- 
trines of  Hindu  Law  recognized  in  that  province.  He  would 
be  governed  by  the  Daya  Bhaga  in  Bengal ;  by  the  Vivada 
Chintamani  in  North  Behar  and  Tirhut ;  by  the  Mayukha 
in  Guzerat ;  and  generally  by  the  Mitakshara  elsewhere  (t). 
But  this  law  is  not  merely  a  local  law.  It  becomes  the 
personal  law,  and  a  part  of  the  statvs  of  every  family  which 

(p)  The  Jats  (Sanskrit,  Tadava)  are  the  descendants  of  an  aboriginal  race. 
Manning's  Ancient  India,  i.  (56. 

(q)  See  Punjab  Cnstoms,  passim.  As  to  the  effect  of  the  introduction  of  the 
Punjab  code  as  creating  a  lex  locif  see  Mulkah  Do  v.  Mirza  Jehan,  10  M.  I.  A. 
262;  S.  C.  2Suth.  (P.  C.)65. 

(r)  Bhagvandaa  v.  Rajmal,  10  Bom.  H.  C.  241  $  Sheo  Singh  Rat  v.  ML  Da^cho, 
«  N.-W.  P.  882,  affd.  5  I.  A.  87  ;  S.  C.  1  AU.  688.  See  oases  where  such  dif- 
ference of  usage  was  held  not  to  be  made  out,  Lalla  Mohabeer  v.  ML  Kundun, 
8  Suth.  116;  affd.  Sub  ^umine  Doorga  Pershadv.  ML  Kundun,  II.  A.  55 :  S.  C. 
21  Suth.  214;  S.  C.  18  B.  L.  R.  235.    Bachebi  v.  Makhan,  8  All.  66. 

(«)  Seeanfe,  §2,11. 

(0  See  ante^^  26--81.  As  to  Assam  and  Orissa,  which  are  supposed  to  be 
gOTemed  by  Bengal  law,  and  Ganjam  by  the  law  of  Madras,  see  ante,  §  11. 


Digitized  by 


Google 


PERSONAL  LAW.  45 

is  governed  by  it.  Consequently,  where  any  sucli  family 
migrates  to  another  province,  governed  by  another  law,  it 
carries  its  own  law  with  it.  For  instance,  a  family  migrat- 
ing from  a  part  of  India  where  the  Mitakshara,  or  the 
Mithila,  system  prevailed,  to  Bengal,  would  not  come  under 
the  Bengal,  law  from  the  mere  fact  of  its  having  taken 
Bengal  as  its  domicil.  And  this  rule  would  apply  as  much 
to  matters  of  succession  to  land  as  to  the  purely  personal 
relations  of  the  members  of  the  family.  In  this  respect  the 
rule  seems  an  exception  to  the  usual  principles,  that  the  lex 
loci  governs  matters  relating  to  land,  and  that  the  law  of 
the  domicil  governs  personal  relations.  The  reason  is,  that 
in  India  there  is  no  lex  loci,  every  person  being  governed 
by  the  law  of  his  personal  status.  The  same  rule  as  above 
would  apply  to  any  family  which,  by  legal  usage,  had 
acquired  any  special  custom  of  succession,  or  the  like, 
peculiar  to  itself,  though  differing  from  that  either  of  its 
original,  or  acquired,  domicil  {u). 

§  46.  When  such  an  original  variance  of  law  is  once  estab-  Change  of  per- 
lished,  the  presumption  arises  that  it  continues ;  and  the  ^ 
€»iu8  of  making  out  their  contention  lies  upon  those  who 
assert  that  it  has  ceased  by  conformity  to  the  law  of  the 
new  domicil  (i?).  But  this  presumption  may  be  rebutted, 
by  showing  that  the  family  has  conformed  in  its  religious 
or  social  usages  to  the  locality  in  which  it  has  settled ;  or 
that,  while  retaining  its  religious  rites,  it  has  acquiesced  in 
a  course  of  devolution  of  property,  according  to  the  com- 
mon course  of  descent  of  property  in  that  district,  among 
persons  of  the  same  class  {w). 


(tt)  BtUchsputiy  v.  Bajunder,  2  M.  I.  A.  132  ;  Byjnath  v.  KopilmoTiy  24  Sath. 
95,  and  per  curiam,  Soorendronath  v.  Mt,  Heeramoneej  12  M.  I.  A.  91,  infra, 
note  (v), 

(v)  Soorendronath  v.  Mt.  Heeramonee,  12  M.  I.  A.  81 ;  S.  C.  1  B.  L.  E.  (P. 
C.)  26;  8.  0.  10  Sath.  (P.  C.)  86  j  Obunjiesmrree  v.  Kishen,  4  Wym.  226; 
8<matun  v.  Ruttun,  Suth.  Sp.  96 ;  Pirthee  Singh  x.  Mt.  Sheo,  8  Suth.  261. 

(tp)  Rajchunder  v.  Qoculchundy  1  S.  D.  43  (56) :  Chundro  v.  Nohin  Soondur, 
2  Sath.  197 ;  Rambromo  v.  KamineCt  6  Suth.  295 ;  S.  C.  3  Wym.  3 ;  Junaruddeen 
V.  Nobin  Chunder,  Marsh.  232 :  per  euriamf  Boorendron<ith  v.  Mt,  Hecramoneet 
12  M.  I.  A,  96 ;  Supra,  note  (r). 
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Act  of  govern-         Of  course  the  mere  fact  that,  by  the  act  of  Grovemment, 

a  district  which  is  governed  by  one  system  of  law  is  annexed 

to  one  which  is  governed  by  a  different  system,  cannot  raise 

any  presumption  that  the  inhabitants  of  either  district  have 

adopted  the  usages  of  the  other  (x). 

• 
Evidence  of  vo-        §  47.  The  next  question  is  as  to  the  validity  of  customs 

°^'  differing  from  the  general  Hindu  law,  when  practised  by 

persons  who  admit  that  they  are  subject  to  that  law.  Ac- 
cording to  the  view  of  customary  law  tak'en  by  Mr.  Austin 
(y),  a  custom  can  never  be  considered  binding  until  it  has 
become  a  law  by  some  act,  legislative  or  judicial,  of  the  sove- 
reign power.  Language  pointing  to  the  same  view  is  to 
be  found  in  one  judgment  of  the  Madras  High  Court  (z). 
But  such  a  view  cannot  now  be  sustained.  It  is  open 
to  the  obvious  objection  that,  in  the  absence  of  legislation, 
no  custom  could  ever  be  judicially  recognized  for  the  first 
time.  A  decision  in  its  favour  would  assume  that  it  was 
already  binding.  The  sounder  view  appears  to  be  that  law 
and  usage  act,  and  re-act,  upon  each  other.  A  belief  in  the 
propriety,  or  the  imperative  nature,  of  a  particular  course  of 
conduct,  produces  a  uniformity  of  behaviour  in  following  it ; 
and  a  uniformity  of  behaviour  in  following  a  particular 
course  of  conduct,  produces  a  belief  that  it  is  imperative,  or 
►  proper,  to  do  so.     When  from  either  cause,  or  from  both 

causes,  a  uniform  and  persistent  usage  has  moulded  the  Ufe, 
and  regulated  the  dealings,  of  a  particular  class  of  the  com- 
munity, it  becomes  a  custom,  which  is  a  part  of  their  per- 
sonal law.  Such  a  custom  deserves  to  be  recognized  and 
enforced  by  the  Courts,  unless  it  is  injurious  to  the  public 
interests,  or  is  in  conflict  with  any  express  law  of  the  ruling 
power  (a).  Hence,  where  a  special  usage  of  succession  was 
set  up,  the  High  Court  of  Madras  said,  '^  What  the  law  re- 

(»)  Prithee  Singh  v.  CouH  of  Wards,  23  Suth.  272. 

(v)  Austin,  i.  148,  ii.  229. 

(z)  Narasammal  v.  Balaramacharlu^  1  Mad.  H.  C.  424. 

(a)  See  the  anbject  discusBed,  Khojah*8  case.  Perry,  O.  C.  110 ;  Hotvard  v. 
Pestonji,  ib.  635  ;  Tara  Chand  v.  Reeh  Ram,  8  Mad.  H.  C.  56 ;  Bhau  ffanaji  v. 
Sundrahaiy  11  Bom.  H.  C.  249:  Maihura  v.  Esu,,  4  Bom.  545 ;  Savigny,  Droit 
Rom.  i.  83—86, 165—175 ;  Introduction  to  Punjab  Customs. 
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quires  before  an  alleged  custom  can  receive  the  recognition 
of  the  Court,  and  so  acquire  legal  force,  is  satisfactory  proof 
of  usage,  so  long  and  invariably  acted  upon  in  practice,  as 
to  show  that  it  has,  by  common  consent,  been  submitted  to 
as  the  established  governing  rule  of  the  particular  family, 
class,  or  district  of  country ;  and  the  course  of  practice  upon  • 
which  the  custom  rests  must  not  be  left  in  doubt,  but  be 
proved  with  certainty*'  (6).    This  decision  was  affirmed  on 
appeal,  and  the  Judicial  Committee  observed  (c)  :  '^  Their 
Lordships  are  fully  sensible  of  the  importance  and  justice 
of  giving  effect  to  long  established  usages  existing  in  par- 
ticolar  districts  and  f  amiHes  in  India,  but  it  is  of  the  essence 
of  special  usages,  modifying  the  ordinary  law  of  succession, 
that  they  should  be  ancient  and  invariable ;  and  it  is  fur- 
ther essential  that  they  should  be  established  to  be  so  by 
clear  and  unambiguous  evidence.     It  is  only  by  means  of 
such  evidence  that  the  Courts  can  be  assured  of  their  exist- 
ence, and  that  they  possess  the  conditions  of  antiquity  and 
certainty  on  which  alone  their  legal  title  to  recognition 
depends."     Accordingly,  the   Madras   High  Court,   when 
directing  an  inquiry  as  to  an  alleged  custom  in  the  south  of 
India  that  Brahmans  should  adopt  their  sisters'  sons,  laid  it 
down  that :  '*  I.  The  evidence  should  be  such  as  to  prove  the 
uniformity  and  continuity  of  the  usage,  and  the  conviction 
of  those  following  it  that  they  were  acting  in  accordance 
with  law,  and  this  conviction  must  be  inferred  from  the  evi- 
dence ;  II.  Evidence  of  acts  of  the  kind ;  acquiescence  in 
those  acts ;  decisions  of  Courts,  or  even  of  punchayets,  up- 
holding such  acts ;  the  statements  of  experienced  and  com- 
petent persons  of  their  belief  that  such  acts  were  legal  and 
valid,  will  all  be  admissible ;  but  it  is  obvious  that  although 
admissible,  evidence  of  this  latter  kind  will  be  of  little 
weight  if  unsupported  by  actual  examples  of  the  usage  as- 

(b)  Sivanananja  t.  Muttu  Ramalingai  8  Mad.  H.  C.  75,  77 ;  affirmed  on  ap. 
peal,  Svh  nmnine,  Bamalakshmi  v.  SivaTianthay  the  Oorcad  case^  14  M.  I.  A., 
670;  S.  C.  12  B.  L.  E.  896,  S.  C.  17  Suth.  553.  Approved  by  the  Bombay 
Eigh  Court,  ShidJumrav  v.  Naikojirav,  10  Bom.  H.  C.  234.  See  also  Bhujan- 
grcm  t.  MalojiraVy  5  Bom.,  H.  C.  (A.  C.  J.)  161. 
ic)  14  M.  I.  A*  685. 
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48  CUSTOMARY  LAW. 

serted'^  (d) .  Finally,  tlie  custom  set  up  must  be  definite,  so 
that  its  application  in  any  given  instance  may  be  clear  and 
certain,  and  reasonable,  {e) 

§  48.  Where  a  tribe  or  family  are  admittedly  governed  by 
*  Hindu  law,  but  assert  the  existence  of  a  special  custom  in 
derogation  of  that  law,  the  onus  of  course  rests  upon  those 
who  assert  the  custom  to  make  it  out.  For  instance  a  cus- 
tom forbidding  adoption,  or  barring  inheritance,  by  adop- 
tion, might  be  established,  though  in  a  family  otherwise 
subject  to  Hindu  law  it  would  probably  require  very  strong 
evidence  to  support  it  (/).  But  if  the  tribe  or  family  had 
been  originally  non-Hindu,  and  only  adopted  Hindu  usages 
in  part,  the  onits  would  be  shifted,  and  the  burthen  of  proof 
would  rest  upon  the  side  which  alleged  that  any  particular 
doctrine  had  become  part  of  the  personal  law.  A  case  of 
this  sort  arose  in  regard  to  the  Baikantpur  family,  who 
were  not  originally  Hindus,  but  who  had  in  part,  though 
not  entirely,  adopted  Hindu  customs.  On  a  question  of 
succession,  when  the  estate  was  claimed  by  an  adopted  sod, 
it  was  held  by  the  Judicial  Committee  that  the  onus  rested 
upon  those  who  relied  on  the  adoption  to  show  that  this  was 
one  of  the  Hindu  customs  which  had  been  taken  into  the 
family  law.  If  the  family  was  generally  governed  by  Hindu 
law  the  claimant  might  rely  on  that,  and  then  the  onus  of 
proving  a  family  custom  would  be  on  him  who  asserted 

Custom  cannot        §  49.  It  f oUows  from  the  very  nature  of  the  case,  that  a 
be  created  by      mere  agreement  among  certain  persons  to  adopt  a  particu- 
lar rule,  cannot  create  a  new  custom  binding  on  others^ 


id)  Gopalayyan  v.  Raghupaiiavyan^  7  Mad.  H.  C.  260,  254.  See,  too,  per 
Markbyy  J.,  HiraiKith  v.  Baboo  Ram,  9  B.  L.  R.  294;  S.  C.  17  Suth.  316  ;  Col- 
lector of  Madura  v.  Moottoo  Ramalivqa,  12  M.  I.  A.,  436,  S.  C.  10  Suth.  (P.  C.) 
17  ;  S.  C.  1  B.  L.  R.  (P.  C.)  1  and  Hurvnrshad  v.  Sheo  Dyal,  3  I.  A.  285,  S.  C- 
26  Suth.  55.  Vishnu  v.  Krishnariy  7  Mad.  8. 

(e)  Lachman  v.  Akhar,  1  AU.  440  ;  Lala  v.  H»Va,  2  All.  49. 

(/)  Bishnath  Singh  v.  Ram  Chum  Mujnwdar.  S.  D.  of  1850,  20. 

ig)  Fanindra  Deb  v.  Rajestmr,  12  I.  A.  72.    S.  C.  11  Cal.  463. 
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Whatever  its  effect  may  be  upon  themselves  {h).  Nor  can  a 
family  cuBtom  ever  be  binding  where  the  family,  or  estate, 
to  which  it  attaches  is  so  modem  as  to  preclude  the  very 
idea  of  immemorial  usage  (t).  Nor  does  a  custom,  such  as 
that  of  primogeniture,  which  has  governed  the  devolution 
of  an  estate  in  the  hands  of  a  particular  family,  follow  it 
into  the  hands  of  another  family,  by  whom  it  may  have 
been  purchased.  In  other  words,  it  does  not  run  with  the 
land  (*). 

§  50.  Continuity  is  as  essential  to  the  validity  of  a  cus-  Continuitj 
torn  as  antiquity.  In  the  case  of  a  widely-spread  local  cus-  ®®^®°^^' 
torn,  want  of  continuity  would  be  evidence  that  it  had  never 
had  a  legal  existence ;  but  it  is  difficult  to  imagine  that  such 
a  custom,  once  thoroughly  established,  should  come  to  a  sud- 
den end.  It  is  different,  however,  in  the  case  of  family 
usage,  which  is  founded  on  the  consent  of  a  smaller  number 
of  persons.  Therefore,  where  it  appeared  that  the  members 
of  a  family,  interested  in  an  estate  in  the  nature  of  a  Raj, 
had  for  twenty  years  dealt  with  it  as  joint  family  property, 
as  if  the  ordinary  laws  of  succession  governed  the  descent, 
the  Privy  Council  held  that  any  impartible  character  which 
it  had  originally  possessed,  was  determined.  They  said : 
'*  Their  Lordships  cannot  find  any  principle,  or  authority.  May  be  dis- 
for  holding  that  in  point  of  law  a  manner  of  descent  of  an  *^<^^*"^^®^' 
ordinary  estate,  depending  solely  on  family  usage,  may  not 
bq  discontinued,  so  as  to  let  in  the  ordinary  law  of  succes- 
sion. Such  family  usages  are  in  their  nature  different  from 
a  territorial  custom,  which  is  the  lex  loci  binding  all  per- 
sons within  the  local  limits  in  which  it  prevails.  It  is  of 
the  essence  of  family  usages  that  they  should  be  certain, 
invariable,  and  continuous ;  and  well  established  discontinu- 
ance must  be  held  to  destroy  them.  This  would  be  so  when 
the  discontinuance  has  arisen  from  accidental  causes ;  and 


(h)  Per  cur.,  Myna  Boyee  v.  Ooiaram,  8  M.  I.  A.  420,  S.  C.  2  Snth.  (P.  CO  4 ; 
Abraham  ▼.  Abraham,  9  M.  I.  A.  242  j  S.  0. 1  Suth.  (P.  0.)  1 ;  Sarupi  v.  Mukh 
Bam,  2  N.-W.  P.  227.    Bhaoni  v.  Maharaj  Singh,  3  All.  788. 

(i)  UmHthnath  ▼.  Chureenath,  18  M.  I.  A.  5&,  649,  S.  C.  16  Suth.  (P.  C.)  10. 

(i)  Oopal  Doss  v.  Nurotum,  1  S.  D.  196  (280). 
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the  effect  cannot  be  less  when  it  has  been  intentionally 
brought  about  by  the  concurrent  will  of  the  family.  It 
would  lead  to  much  confusion^  and  abundant  litigation^  if 
the  law  attempted  to  revive  and  give  effect  to  usages  of  this 
kind  after  they  had  been  clearly  abandoned^  and  the  aban-^ 
donment  had  been,  as  in  this  case,  long  acted  upon"  (Q. 

Uttiffe  of  smgle        §  ^1.  The  above  cases  settle  a  question,   as  to  which 
**°*^^'  there  was  at  first  some  doubt  entertained,  viz.,  whether  a 

particular  family  could  have  a  usage  differing  from  the  law 
of  the  surrounding  district  applicable  to  similar  persons  (m) . 
There  is  nothing  to  prevent  proof  of  such  a  family  usage. 
But  in  the  case  of  a  single  family,  and  especially  a  family 
of  no  great  importance,  there  will  of  course  be  very  great 
diflBculty  in  proving  that  the  usage  possesses  the  antiquity 
and  continuousness,  and  arises  from  the  sense  of  legal 
necessity  as  distinguished  from  conventional  arrangement, 
that  is  required  to  make  out  a  binding  usage  {n).  Where 
the  family  is  a  very  great  one,  whose  records  are  capable 
of  being  verified  for  a  number  of  generations,  the  diflSiculty 
disappears.  In  the  case  of  the  Tipperah  Eaj,  a  usage  has 
been  repeatedly  established  by  which  the  Baja  nominates 
from  amongst  the  members  of  his  family  the  Jobraj  (young 
sovereign)  and  the  Bara  Thakoor  (chief  lord),  of  whom  the 
former  succeeds  to  the  Baj  on  a  demise  of  the  Baja,  and 
the  second  takes  the  place  of  Jobraj  (o).  Also  a  custom  in 
the  Eaj  of  Tirhoot,  by  which  the  Baja  in  possession  abdi- 
cates during  his  lifetime,  and  assigns  the  Baj  to  his  eldest 
son,  or  nearest  male  heir  (p).  Many  of  the  cases  of  estates 
descending  by  primogeniture  appear  to  rest  on  the  nature 

(0  EajkUhen  v,  Bamjoy,  1  Cal.  186,  S.  0.  19  Suth.  8.  See,  also,  per  cur., 
Abraham  v.  Abraham,  9 11.  L  A.  248,  S.  0. 1  Suth.  (P.  C.)  1. 

(m)  See  BaavarUrav  v.  MarUappajl  Bom.  H.  G.  Appx.  42  (2nd  ed.)  ;  per  eur,^ 
Tara  Cha^d  t.  Beeb  Raia.  8  Mad.  H.  C.  68 ;  Madha/vrav  t.  Balkrishna,  4  Bom. 
H.  0.  (A.  C.  J.)  118.^ 

(n)  See  the  sul^jeot  discussed,  Bhau  Nanaji  ▼.  Sunhdrahai,  11  Bom.  H.  C.  269 ; 
Ismail  y.  Fidayat,  8  All.  728. 

(q)  NeelkistoDeb  v.  Beerchunder,  12  M.  I.  A.  628,  S.  C.  12  Suth.  (P.  C.)  21 : 
S.  0.  8  B.  L.  E.  (P.  0.)  18. 

(p)  Qunesh  v.  IfoTiMMtr,  6  M.  I.  A.  164,  which  see  in  the  Court  below,  7 
S.  1).  228  (271) ;  see  the  Fachete  Baj,  OurtindnarainY.  Unund,  6  S.  D.  282 


(864),  (i^d,  8uh  nomine,  Anund  t.  Dheraj,  6  M.  I.  A.  82. 
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of  the  estate  itself,  as  being  a  sort  of  sovereignty,  wliicli 
from  its  constitution  is  impartible  (q).  But  family  custom 
alone  will  be  sufficient,  even  if  the  estate  is  not  of  the 
nature  of  a  Baj,  provided  it  is  made  out  (r).  And  where 
an  impartible  Baj  has  been  confiscated  by  government,  and 
then  granted  out  again,  either  to  a  stranger,  or  to  a  mem- 
ber of  the  same  family,  the  presumption  is  that  it  has  been 
granted  with  its  incidents  as  a  Baj,  of  which  the  most  pro- 
minent are  impartibility  and  descent  by  primogeniture  («). 
This  presumption,  however,  will  not  prevail,  when  the  mode 
of  dealing  with  the  Baj  after  its  confiscation,  and  the  mode 
of  its  regrant  are  consistent  with  an  intention  that  it  should 
for  the  future  possess  the  ordinary  incidents  of  partibi- 
lity  {t). 

§  52.  Customs  which  are  immoral,  or  contrary  to  public  Immoral  usages. 
policy,  will  neither  be  enforced,  nor  sanctioned  (t*).  For 
instance,  prostitution  is  not  only  recognized  by  Indian  usage, 
and  honoured  in  the  class  of  dancing  girls,  but  the  relations 
between  the  prostitute  and  her  paramour  were  regulated  by 
law,  just  as  any  other  species  of  contract  (v).  Even  under 
English  law  prostitution  is,  of  course,  not  illegal,  in  the 
sense  of  being  either  prohibited,  or  punishable ;  and  I  con- 
ceive there  can  be  no  reason  why  the  existence  of  a  distinct 
class  of  prostitutes  in  India,  with  special  rules  of  descent 
inter  se,  should  not  be  recognized  now,  and  those  rules 
acted  on  (to).  But  prostitution  even  according  to  Hindu 
views  is  immoral,  and  entails  degradation  from  caste  (aj). 
It  is  quite  clear,  therefore,  that  no  English  Court  would  look 

(o)  There  may,  however,  be  a  partible  Baj.  See  Qhirdharee  v.  Koolahul, 
2  M.  I.  A.  8%  S.  0.  6  Suth.  (P.  Cf.)  1. 

(r)  Rawut  Uriun  v.  Bavmt  Qhunsiam,  5  M.  I.  A.  169 :  Chowdhry  Chintamun 
T.  Nowlukho,  2  I.  A.  263,  S.  C.  24  Suth.  255. 

(«)  Beer  Pertab  v.  Maharajah  Rajendery  {Hunsapore  case)  12  M.  I.  A.  1,  S.  C. 
9  Suth.  (P.  G.)  15;  Mutta  VaduganathaY.  Dorasmga,  8 1.  A.  99,  S.  0.  3  Mad.  290. 

ii)  Venkaia  Narasimha  v.  Narayya,  {Nvavid  case),  7  I.  A.  38,  S.  0.  2  Mad.  128. 

(u)  Mana,  viii.  §  41 ;  M.  MuUer,  A.  S.  L.  50.  See  statutes  cited,  a^te,  §  4), 
itoto  Cflf.) 

(v)  See  Viv.  Chint.  101. 

(«7)  Tara  Munnee  v.  MoteCj  7  S.  D.  278  (825) ;  Shida  v.  Sunehidapat  Morris, 
Pt.  I.  W7 :  KamaJcshi  v.  Nagarathnam^  5  Mad.  H.  0. 161 ;  and  seeper  ctcr.,  Chala- 
konda  T.  Ratnachalam,  2  Mad.  H.  C.  78.    See  post,  §  188. 

(«)  2  W.  MacN.  182. 
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upon  prostitution  as  a  o<msideration  that  would  support  a 
contract ;  and  it  has  been  held  that  the  English  rule  will 
also  be  enforced  to  the  extent  of  defeating  an  action  against 
a  prostitute  for  lodgings,  or  the  like,  supplied  to  her  for  the 
express  purpose  of  enabling  her  to  carry  on  her  trade  (y). 
So  it  has  been  held  that  the  procuring  of  a  minor  to 
be  a  dancing  girl  at  a  pagoda,  or  the  disposing  of  her  as 
such,  is  punishable  under  ss.  372  &  373  of  the  Indian  Penal 
Code  («),  and  that  the  adoption  of  a  girl  by  persons  of  this 
class,  to  be  brought  up  in  their  profession,  cannot  be 
recognised  as  conferring  any  rights  (a).  So  it  has  been  held 
in  Bombay  that  caste  customs  authorising  a  woman  to  aban* 
don  her.  husband,  and  marry  again  without  his  consent,  were 
void  for  immorality  (6).  And  it  was  doubted  whether  a 
custom  authorising  her  to  marry  again,  during  the  lifetime 
of  her  husband,  and  with  his  consent,  would  haye  been 
valid  (c) .  Among  the  Nairs,  as  is  well  known,  the  marriagfe 
relation  involves  no  obligation  to  chastity  on  the  part  of 
the  woman,  and  gives  no  rights  to  the  man.  But  here  what 
the  law  recognizes  is  not  a  custom  to  break  the  marriage 
bond,  but  the  fact  that  there  is  no  marriage  bond  at  all  (cQ . 
In  a  case  before  the  Privy  Council,  a  custom  was  set  up  as 
existing  on  the  west  coast  of  India,  whereby  the  trustees  of 
a  religious  institution  were  allowed  to  sell  their  trust.  The 
Judicial  Committee  found  that  no  such  custom  was  made 
out,  but  intimated  that  in  any  case  they  would  have  held  it 
to  be  invalid,  as  being  opposed  to  public  policy  (e). 

Change  of  £amay       §  53.  The  fourth  class  of  cases  mentioned  before  {§  43), 

^^^^^'  arises  when  circumstances  occur  which  make  the  law,  which 

has  previously  governed  a  family,  no  longer  applicable. 

(y)  Goureenath  t.  Modhoomonee,  18  Suth.  446,  S.  C.  9  B.  L.  B.  oppa).  87. 
See  Sutdo  v.  Hxirreeram,  Bellads.  1. 

(z)  EsDV.  PadmavaH,  6  Mad.  H.  0.  416  j  B.  v.  JatW,  6  Bom.  H.  C.  (0.  C.)  60 ; 
Chirma  Umtnayi  v.  Tegaraif  1  Mad.  168. 

(a)  Mathura  v.  Eaw,  4  Bom.  645. 

(b)  R.  T.  Karsan,  2  Bom.  H.  C.  124 ;  see  12.  v.  Manohar,  6  Bom.  H.  C.  (G.  C.) 
17 ;  Uji  V.  Hathi,  7  Bom.  H.  0.  (A.  0.  J.)  188 ;  Narayan  v.  Laving^  2  Bom.  140. 

(c)  Khemkor  v.  Umiashankar,  10  Bom.  H.  C.  881. 

(d)  See  Koraga  v.  Rsg.,  6  Mad.  874. 

(6)  Rajah  Vurmah  y.  Ravi  Vurmahf  4 1.  A.  76,  S.  C.  1  Mad.  286. 
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In  one  sense  any  new  law  which  is  adopted  for  the  gov- 
ernance of  snch  a  family  must  be  wanting,  as  regards  that 
family,  in  the  element  of  antiquity  necessary  to  constitute 
a  custom.  On  the  other  hand,  the  law  itself  which  is  adopted 
may  be  of  immemorial  character ;  the  only  question  would 
be  as  to  the  power  of  the  family  to  adopt  it.  We  have 
already  seen  that  a  family  migrating  from  one  part  of  India 
to  another,  may  either  retain  the  law  of  its  origin,  or  adopt 
that  of  its  domicil  (/).  The  same  rule  applies  to  a  family 
which  has  changed  its  status.  If  the  new  statics  carries 
with  it  an  obligation  to  submit  to  a  particular  form  of  law, 
snch  form  of  law  is  binding  upon  it.  If,  however,  it  carries 
with  it  no  such  obligation,  then  the  family  is  at  liberty, 
either  to  retain  so  much  of  its  old  law  as  is  consistent  with 
its  change  of  status,  or  to  adopt  the  usages  of  any  other 
class  with  which  the  new  status  allows  it  to  associate  itself. 

§  54.  Where  a  Hindu  has  become  converted  to  Muham-  Conversion  to 
medanism,  he  accepts  a  new  mode  of  life,  which  is  governed  ^^[5^*^^® 
by  a  law  recognized,  and  enforced,  in  India.  It  has  been 
stated  that  the  property  which  he  was  possessed  of  at  the  time 
of  his  conversion  wiU  devolve  upon  those  who  were  entitled 
to  it  at  that  time,  by  the  Hindu  law,  but  that  the  property 
which  he  may  subsequently  acquire  will  devolve  according 
to  Muhammedan  law  {g) .  The  former  proposition,  however, 
must,  I  should  think,  be  limited  to  cases  where  by  the 
Hindu  law  his  heirs  had  acquired  an  interest  which  he  could 
not  defeat.  If  he  was  able  to  disinherit  any  of  his  relations 
by  alienation,  or  by  will,  it  is  difficult  to  see  why  he  should 
not  disinherit  them  by  adopting  a  law  which  gave  him  a 
different  line  of  heirs.  The  latter  part  of  the  proposition, 
however,  has  been  affirmed  by  the  Privy  Council,  in  a  case 
where  it  was  contended  that  a  family  which  had  been 
converted  several  generations  back  to  Muhammedanism 
was  still  governed  by  Hindu  law.  Their  Lordships  said, 
''This   case  is   distinguishable  from   that  of  Abraham  v. 


'S 


Ante,  146. 

2  W.  MacN.  Ml,  182 ;  Jowala  v.  Dharam,  10  M.  I.  A.  637. 
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Abraham  {h).  There  the  parties  were  native  Christians^ 
not  having,  as  such,  any  law  of  inheritance  defined  by 
statute ;  and,  in  the  absence  of  one,  this  Committee  applied 
the  law  by  which,  as  the  evidence  proved,  the  particular 
family  intended  to  be  governed.  But  the  written  law  of 
India  has  prescribed  broadly  that  in  questions  of  succession 
and  inheritance,  the  Hindu  law  is  to  be  applied  to  Hindus, 
and  the  Muhammedan  law  to  Muhammedans ;  and  in  the 
judgment  delivered  by  Lord  Kingsdown  in  Abraham  v. 
Abraham,  p.  239,  it  is  said  that  '  this  rule  must  be  under- 
stood to  refer  to  Hindus  and  Muhammedans,  not  by  birth 
merely,  but  by  religion  also.^  The  two  cases  in  W.  H. 
MacNaghten's  Principles  of  Hind.  L.,  vol.  ii.,  pp.  131,  132, 
which  deal  with  the  case  of  converts  from  the  Hindu  to  the 
Muhammedan  faith,  and  rule  that  the  heirs  according  to 
Hindu  law  will  take  all  the  property  which  the  deceased 
had  at  the  time  of  his  conversion,  are  also  authorities  for 
the  proposition  that  this  subsequently  acquired  property  is  to 
be  governed  by  the  Muhammedan  law.  Here  there  is  nothing 
to  show  conclusively  when  or  how  the  property  was 
acquired  by  '  the  great  ancestor  ;*  there  Was  no  conflict  as  in 
the  cases  just  referred  to,  between  Hindus  and  Muhamme- 
dans touching  the  succession  to  him.  Whatever  he  had  is 
admitted  to  have  passed  to  his  descendants,  of  whom  all, 
like  himself,  were  Muhammedans ;  and  it  seems  to  be  con- 
trary to  principle  that,  as  between  them,  the  succession 
should  be  governed  by  any  but  Muhammedan  law.  Whether 
it  is  competent  for  a  family  converted  from  the  Hindu 
to  the  Muhammedan  faith  to  retain  for  several  generations 
Hindu  usages  and  customs,  and  by  virtue  of  that  retention 
to  set  up  for  itself  a  special  and  customary  law  of  inherit- 
ance, is  a  question  which,  so  far  as  their  Lordships  are 
aware,  has  never  been  decided.  It  is  not  absolutely  neces- 
sary for  the  determination  of  this  appeal  to  decide  that 
question  in  the  negative,  and  their  Lordships  abstain  from 
doing  so.     They  must,  however,  observe,  that  to  control 

(h)  9  M.  I.  A.  195,  S.  C.  1  Suth.  (P.  0.)  1. 
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the  general  law,  if  indeed  the  Muhammedan  law  admits  of 
such  control,  much  stronger  proof  of  special  usage  would  be 
required  than  has  been  given  in  this  case"  (i). 

§  55.  These  remarks  of  the  Judicial  Committee  were  not  Retention  of 
necessary  for  the  decision  of  the  case  before  them,  as  they  "* 
held  that  the  plaintiff  would  equally  have  failed  if  the  prin- 
ciples of  Hindu  law  had  been  applied  to  his  claim.  Nor  did 
they  profess  absolutely  to  decide  that  a  convert  to  Muham- 
medanism  might  not  still  retain  Hindu  usages,  and  they 
partly  rest  their  view  against  such  retention  of  usage  upon 
the  ground  that  there  was  no  decision  upon  the  subject. 
The  point,  however,  has  been  repeatedly  decided  the  other 
way  in  Bombay,  with  regard  to  a  sect  called  Khojahs.  These 
are  a  class  of  persons  who  were  originally  Hindus,  but  who 
became  converts  to  Muhammedanism  about  four  hundred 
years  ago,  retaining  however  many  Hindu  usages,  amongst 
others  an  order  of  succession  opposed  to  that  prescribed  by 
the  Koran.  A  similar  sect  named  the  Memon  Cutchees  had  a 
similar  history  and  usage.  In  1847,  the  question  was  raised 
in  the  Supreme  Court  of  Bombay,  whether  this  order  of 
succession  could  be  supported,  and  Sir  Erskine  Perry,  in  an 
elaborate  judgment,  decided  that  it  could.  His  decision 
has  been  followed  in  numerous  cases  in  Bombay,  both  in 
the  Supreme  and  High  Court,  and  may  bd  considered  as 
thoroughly  established  (k).  But  although  these  cases  may 
probably  be  taken  as  settling  that  an  adherence  to  the  reli- 
gion of  the  Koran  does  not  necessarily  entail  an  adherence 
to  its  civil  law,  there  may  be  cases  in  which  religion  and 
law  are  inseparable.  In  such  a  case  the  ruling  of  the  Privy 
Council  would  be  strictly  in  point,  and  would  debar  any  one 

(t)  Jmoala  v.  Dharumf  10  M.  I.  A.  511,  587.  See  Hakim  Khan  v.  Oool  Khan, 
8  GaL  826,  in  which  the  Court,  with  mnch  reason,  doubted  the  decision  in  Rup- 
ckund  T.  Latu  Chowdhry,  3  G.  L.  B.  97i  when  it  was  laid  down  as  settled  law 
tiiat  with  Mohammedans  Uving  in  a  Hindu  country,  the  presumption  of  joint 
basuij  and  commensality  arises. 

(*)  Khojak*8  ease,  Perry,  O.  C.  110:  Qangbai  v.  Thavur,  1  Bom.  H.  C.  71, 
7a  ;  Mulbai,  in  the  Goods  of,  2  Bom.  H.  C.  292  ;  Rahimbai,  in  the  Goods  of,  12 
B<Kn.  H.  0.  294:  Bahimatbai  v.  Hirhai,  8  Bom.  84;  Suddurtonnessa  v.  Majdda, 
8  CaL  694 ;  Haji  Ismail's  Will,  6  Bom.  452 ;  Ashabai  v.  Haji  Eyeh,  9  Bom.  115  j 
Abdul  Cadur  ▼.  Turner,  ibid.  168  j  Mahomed  Sidick  v.  Haji  Ahmed,  10  Bom.  1. 
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who  had  accepted  the  religion  from  relying  on  a  castom 
opposed  to  the  law.  For  instance,  monogamy  is  an  essen- 
tial part  of  the  law  of  Christianity.  A  Muhammedan,  or 
Hindu,  convert  to  Christianity  could  not  possibly  marry  a 
second  wife  after  his  conversion,  during  the  life  of  his  first, 
and  if  he  did  so,  the  issue  by  such  second  marriage  would 
certainly  not  be  legitimate,  any  Hindu  or  Muhammedan 
usage  to  the  contrary  notwithstanding  (Z).  His  conversion 
would  not  invalidate  marriages  celebrated,  or  affect  the 
legitimacy  of  issue  born  before  that  event.  What  its  effect 
might  be  upon  issue  proceeding  from  a  plurality  of  wives 
retained  after  he  became  a  Christian,  would  be  a  very  in- 
teresting question,  which  has  never  arisen. 

Case  of  the  §  56.  The  second  part  of  the  rule  above  stated  (m)  is  illus- 

trated by  the  case  of  Abraham  v.  Abraham  (n),  referred  to 
above.  There  it  appeared  that  there  were  different  classes 
of  native  Christians  of  Hindu  origin.  Some  retained  Hindu 
manners  and  usages,  wholly  or  chiefly,  while  others,  who 
were  known  as  East  Indians,  and  who  are  generally  of  mix- 
ed blood,  conformed  in  all  respects  to  European  customs. 
The  founder  of  the  family  in  question  was  of  pure  Hindu 
blood,  and  belonged  to  a  class  of  native  Christians  which 
retained  native  customs.  But  as  he  rose  in  the  world  and 
accumulated  property,  he  assumed  the  dress  and  usages 
of  Europeans.  He  married  an  East  Indian  wife,  and  was 
admitted  into,  and  recognized  as  a  member  of,  the  IBast 
Indian  community.  After  his  death  the  question  arose 
whether  his  property  was  to  be  treated  as  the  joint  property 
of  an  undivided  Hindu  family,  and  governed  by  pure  Hindu 
law ;  or  if  not,  whether  it  was  to  be  governed  by  a  law  of 
usage,  similar  to  Hindu  or  to  European  law.  The  former 
proposition  was  at  once  rejected.     Their  Lordships  said  (o) : 

(l)  See  Hyde  v.  Eyde.L.  E.  1.  P.  &  D.  180;  Skinner  t.  Orde,  14  M.  I.  A, 
809,  324,  S.  C.  10  B.  L.  R.  126 ;  S.  C.  17  Suth.  77. 

(w)  Ante,  §  68. 

(n)  9  M.  I.  A.  195,  8.  C.  1  Suth.  (P.  C.)  1.  Native  CliriBtiansare  now  fiforerned 
by  the  Indian  Snccession  Act.  Ponnusami  v.  Doraeami,  2  Mad.  209.  See  8arkie$ 
V.  Proeononuyyeef  6  Cal.  794. 

(o)  9  M.  I.  A.  287,  S.  0. 1  Snth.  (P.  C.)  6. 
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''It  is  a  question  of  parcenersliip  aad  not  of  heirship. 
Heirship  may  be  governed  by  the  Hindu  law,  or  by  any 
other  law  to  which  the  ancestorship  may  be  subject;  but 
parcenership,  understood  in  the  sense  in  which  their  Lord- 
ships here  use  the  term,  as  expressing  the  rights  and  obliga- 
tions growing  out  of  the  atattts  of  an  undivided  family,  is 
the  creature  of,  and  must  be  governed  by  the  Hindu  law. 
Considmng  the  case,  then,  with  reference  to  parcenership, 
what  is  the  position  of  a  member  of  a  Hindu  &mily  who 
has  become  a  convert  to  Christianity  ?  He  becomes,  as  their 
Lordships  apprehend,  at  once  severed  &om  the  family  and 
regarded  by  them  as  an  outcast.  The  tie  which  bound  the 
family  together  is,  so  far  as  he  is  concerned,  nc^  only  loosen* 
ed  but  dissolved.  The  obligations  consequent  upon,  and 
connected  with  the  tie  must,  as  it  seems  to  their  Lordships, 
be  dissolved  with  it.  Parcenership  may  be  put  an  end  to 
by  a  severance  effected  by  partition ;  it  must,  as  their  Lord- 
ships think,  equally  be  put  an  end  to  by  severance  which 
the  Hindu  law  recognizes  and  creates.  Their  Lordships, 
therefore,  are  of  opinion  that,  upon  the  conversion  of  a 
Hindu  to  Christianity,  the  Hindu  law  ceases  to  have  any 
continuing  obligatory  force  upon  the  convert.  He  may 
renounce  the  old  law  by  which  he  was  bound,  as  he  has 
renounced  his  old  religion ;  or,  if  he  thinks  fit,  he  may  abide 
by  the  old  law,  notwithstanding  he  has  renounced  the  old 
religion.''  Their  Lordships  then  reviewed  the  facts,  showing 
the  different  usages  of  different  classes  of  Christians,  and 
the  evidence  that  Abraham  had,  in  fact,  passed  from  one 
class  into  another,  and  proceeded  to  say  (p) :  "  That  it  is 
not  competent  to  parties  to  create,  as  to  property,  any  new 
law  to  regolate  the  succession  to  it  ab  intestato,  their  Lord- 
ships entertain  no  doubt ;  but  that  is  not  the  question  on 
which  this  case  depends.  The  question  is,  whether,  when 
there  are  different  laws  as  to  property  applying  to  different 
classes,  parties  ought  not  to  be  considered  to  have  adopted 
the  law  as  to  property,  whether  in  respect  of  succession  ab 

ip)  9  M.  I.  A.  242,  244,  S.  C.  1  Suth.  (P.  O.)  6. 
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intestatOj  or  in  other  respects,  of  the  class  to  which  they 
belong.  In  this  particular  case  the  question  is,  whether  the 
property  was  bound  by  the  Hindu  law  of  parcenership." 
"  The  law  has  not,  so  far  as  their  Lordships  can  see,  pro- 
hibited a  Christian  convert  from  changing  his  class.  The 
inconvenience  resulting  from  a  change  of  succession  con- 
sequent on  a  change  of  class  is  no  greater  than  that  which 
often  results  from  a  change  of  domicil.  The  argumentum 
ab  inconvenienti  cannot  therefore  be  used  against  the  legality 
of  such  a  change.  If  such  change  takes  place  in  fact,  why 
should  it  be  regarded  as  non-existing  in  law  ?  Their  Lord- 
ships are  of  opinion,  that  it  was  competent  for  Matthew 
Abraham,  though  himself  both  by  origin  and  actually  in 
his  youth  a  '  native  Christian,^  following  the  Hindu  laws 
and  customs  on  matters  relating  to  property,  to  change  his 
class  of  Christians,  and  become  of  the  Christian  class  to 
which  his  wife  belonged.  His  family  was  managed  and 
lived  in  all  respects  like  an  East  Indian  family.  In  such 
a  family  the  undivided  family  union,  in  the  sense  before 
mentioned,  is  unknown.'^ 

Illegitimate  is-  §  57.  On  the  Same  principle,  where  a  European  had  ille- 
gitimate sons  by  two  Hindu  women,  and  they  conformed 
in  aU  respects  to  Hindu  habits  and  usages,  it  was  held  that 
they  must  for  all  purposes  be  treated  as  Hindus,  and  gov- 
erned by  Hindu  law  as  such.  "  They  were  not  an  united 
Hindu  family  in  the  ordinary  sense  in  which  that  term  is 
used  by  the  text  writers  on  Hindu  law ;  a  family  of  which 
the  father  was  in  his  lifetime  the  head,  and  the  sons  in  a 
sense  parceners  in  birth,  by  an  inchoate,  though  alterable, 
title ;  but  they  were  sons  of  a  Christian  father  by  different 
Hindu  mothers,  constituting  themselves  parceners  in  the 
enjoyment  of  their  property,  after  the  manner  of  a  Hindu 
joint  family"  {q) .  And  it  was  held  that  their  rights  of 
succession  inter  se  and  to  their  mother,  must  be  judged  by 
Hindu  law,  which  recognized  such  rights,  and  not  by  Eng- 

iq)  Myna  Boyee  v.  Ootaram,  8  M.  I.  A.  400,  420,  S.  C.  2  Suth.  (P.  C.)  4. 
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lish  law,  which  denied  them  (r).  On  the  other  hand,  the 
vast  majority  of  the  class  known  as  East  Indians,  and 
referred  to  in  the  judgment  in  Abraham  v.  Abraham^  have 
been  the  illegitimate  sons  of  Europeans  by  natives  or  half- 
caste  women,  who,  from  being  acknowledged  and  cared  for 
by  their  fathers,  have  adopted  European  modes  of  life. 
Tliese,  as  already  stated,  would  be  governed  by  European 
law. 

(r)  Same  case,  2  Mad.  H.  C.  196. 
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CHAPTER  IV. 

FAMILY  RELATIONS. 

Marriage  and  Sonship. 

Anomalwj  in  §  58.  No  part  of  the  Hindu  Law  is  more  anomaloiis  than 

that  which  governs  the  Family  relations.  Not  only  does 
there  appear  to  be  a  complete  break  of  continuity  between 
the  ancient  system  and  that  which  now  prevails,  but  the 
different  parts  of  the  ancient  system  appear  in  this  respect 
to  be  in  direct  conflict  with  each  other.  We  find  a  law  of 
inheritance,  which  assumes  the  possibility  of  tracing  male 
ancestors  in  an  unbroken  pedigree  extending  to  fourteen 
generations ;  while  coupled  with  it  is  a  family  law,  in  which 
several  admitted  forms  of  marriage  are  only  euphemisms  for 
seduction  and  rape,  and  in  which  twelve  sorts  of  sons  are 
recognized,  the  majority  of  whom  have  no  blood  relation- 
ship to  their  own  father.  I  am  not  aware  that  any  attempt 
has  hitherto  been  made  to  harmonise,  or  to  account  for, 
these  apparent  inconsistencies.  It  has  been  suggested, 
however,  that  some  of  the  peculiarities  of  the  system  may 
be  referred  to  the  practice  of  polyandry,  which  is  supposed 
to  have  been  once  universal  (a) .  It  seems  to  me  that  the 
proved  existence  of  such  a  practice  would  not  account  for  the 
facts.  I  also  doubt  whether  polyandry,  properly  so  called  (6), 

(a)  I  refer,  of  course,  to  the  yiews  pat  forward  by  Mr.  MoLennan  throuffhoat 
his  Studies  in  Ancient  Histoiy,  187o.  Also  in  two  articles  in  the  Fortnightly 
Beview,  May  and  June,  1877.  McLennan.  Patriarchal  Theorv,  1886.  Bee  these 
views  discussed  by  Mr.  Spencer,  Principles  of  Sociology,  §  278>808 ;  Fortnightly 
Beview,  June,  1877 ;  and  by  Mr.  Lewis  H.  Morgan  in  his  Ancient  Society. 

(6)  Bv  polyandry,  properlv  so  called,  I  mean  a  system  under  which  a  woman  is 
the  legal  property  of  several  husbands  at  once,  as  among  the  Todas;  or  under 
which  a  woman,  who  is  legally  married  to  one  husband,  has  the  right,  which  he 
cannot  dispute,  to  admit  otiier  men  at  her  own  pleasure,  as  among  the  Nairs.    I 
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erer  prevailed  among  the  races  who  were  governed  by  the 
system  now  under  discnsflion,  while  they  were  governed  by 
it.  It  is  qnite  possible  that  it  may  have  prevailed  among 
them  at  a  still  earlier  stage  of  their  history.  But  this 
circumstance  wonld  be  immaterial,  if  there  is  reason  to 
suppose  that  they  had  escaped  &om  its  influence  before  the 
introduction  of  titie  Family  law,  which  we  find  in  force  at 
the  time  of  the  earliest  Sanskrit  writings.  Still  more,  if 
that  law  can  be  accounted  for  on  principles  which  have 
nothing  to  do  with  polyandry.  It  will  be  well,  however,  to 
clear  the  ground  for  the  discussion,  by  enquiring  what  are 
the  actual  facts* 


non- 
laoes. 


§  59.  Among  the  non-Aryan  races  of  India,  both  the  Polyandry 
former  and  the  present  existence  of  polyandry  is  beyond  ^^f 
dispute.  It  is  peculiarly  common  among  the  Hill  tribes, 
who  are  probably  aboriginal ;  but  it  is  also  widely  diffused 
among  the  inhabitants  of  the  plains  (c).  Among  the 
Nairs,  the  woman  remains  in  her  own  home  after  her  mar* 
riage,  and  there  associates  with  as  many  men  as  she 
pleases  (d).  The  Teehurs  of  Oude  ''live  together  almost 
indiscriminately  in  large  communities,  and  even  where  two 
people  are  regarded  as  married,  the  tie  is  but  nominal^'  (e). 
Among  the  Western  Kalians  of  Madura,  ''it  constantly 
happens  that  a  woman  is  the  wife  of  either  ten,  eight,  six, 
or  two  husbands,  who  are  held  to  be  the  fathers  jointly 
and  severally  of  any  children  that  may  be  bom  of  her  body. 
And  still  more  curiously,  when  the  children  of  such  a  family 
grow  up,  they  for  some  unknown  reason  style  themselves 
the  children,  not  of  ten,  eight,  or  six  fathers,  as  the  case 

^■^^Viift  cases  of  mere  dusolntenefls.  No  one  would  ajyply  the  tenn  oolyandry  to 
the  institixtion  of  tlie  cavalier  servente  in  Italy  or  Spam.  I  alao  exoluae  cases  in 
which  a  woman  is  allowed  to  offer  herself  to  a  man,  who  claims  a  sort  of  semi- 
diTinity,  as  in  the  case  of  the  Maharajas  of  Bomhay ;  and  the  analogous  cases  of 
prombcoons  prostitation  of  married  women  as  a  sort  of  religious  rite.  See 
Dnhois  (ed.  1862),  802 :  Wilson.  Works,  i.  268. 

(c)  In  the  Punjab  it  is  still  found  existing  in  Seoraj.  Lahonl  and  Spiti. 
Puiab  Customary  Law,  II.  186,  187,  l^l*  Here  the  joint  husbands  are  always 
brothers. 

(d)  McLennan,  147. 

(e)  Lmbbook,  Origin  of  Man  (ed.  1870),  78,  citing  the  People  of  India,  by 
Kayo  and  Watson,  ii.  86. 
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may  be,  but  of  eight  and  two,  or  six  and  two,  or  four  and 
two  fathers"  (/).  Among  the  Kannuvans  of  Madura,  ''a 
woman  may  legally  marry  any  number  of  men  in  succes- 
sion, though  she  may  not  have  two  husbands  at  one 
and  the  same  time.  She,  may,  however,  bestow  favours  on 
paramours  without  hindrance,  provided  they  be  of  equal 
caste  with  her"  (g).  Among  the  Todas  of  the  Nilgiris,  as 
in  Thibet,  the  wife  is  the  property  of  all  the  brothers,  and 
lives  in  their  home  {h),  A  similar  custom  prevails  among 
the  Tiyars,  or  palm  cultivators  of  Malabar  and  Travan- 
core  (i).  Among  the  Tottiyars,  a  caste  of  Madura,  it  is  the 
usage  for  brothers,  uncles,  nephews  and  other  relations,  to 
hold  their  wives  in  common,  and  their  priests  compel  them 
to  keep  up  the  custom,  if  they  are  unwilling ;  outside  the 
family  they  are  chaste  (k). 

Polyandry  §  60.  It  is  difficult  to  believe  that  polyandry  in  its  lowest 

g  Aryans.  fQ^m,  as  authorising  the  union  of  women  with  a  plurality  of 
husbands  of  different  family,  could  ever  have  been  common 
among  the  Aryan  Hindus.  Such  a  system,  as  Mr.  McLen- 
nan points  out  (Z),  would  necessarily  produce  a  system  of 
kinship  through  females,  such  as  actually  exists  among  the 
polyandrous  tribes  of  the  West  Coast  of  India.  Now,  the 
most  striking  feature  in  the  Aryan  Hindu  customs  is  the 
strictness  with  which  kinship  is  traced  through  males. 
Except  in  Bengal,  where  the  change  is  comparatively 
modem,  agnates  to  the  fourteenth  degree  exclude  cognates. 
This  rule  is  connected  with,  if  it  is  not  based  upon,  their 
religious  system,  the  first  principle  of  which  was  the  prac^ 
tice  of  worshipping  deceased  male  ancestors  to  the  remotest 
degree  (m).     This,  of  course,  involved  the  assumption  that 


(/)  Madam  Manual,  Pt.  II.  54. 

(a)  Ihid.  84. 

(h)  Breeks,  Primitive  Tribes,  10. 

(i)  Madras  Census  Report,  162. 

{k)  Dubois,  8 ;  Madura  Manual,  Pt.  II.  82. 

(0  Studies,  124,  185.  Mr.  L.  H.  Morgan's  objections  (p.  515)  to  the  general 
proposition  stated  by  Mr.  MoLennan  as  to  kinship  through  females,  seem  not  to 
apply  to  the  limited  form  of  that  proposition  as  stated  in  the  text. 

(m)  Manu.iii.§8l— 91.  122—125,  189,  193—281,  282-284;  Spencer,  i.  304: 
Appx.  1. ;  M  Mafler,  A.  8.  Lit.  886 ;  Ind.  Wisd.  255.  »     *^       > 
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ttose  ancestors  could  be  identified  with  the  most  perfect 
certainty.  The  female  ancestors  were  only  worshipped  in 
conjunction  with  their  deceased  husbands.  We  can  be 
quite  certain  that  this  system  was  one  of  enormous  antiquity^ 
since  we  fiind  exactly  the  same  practice  of  religious  offerings 
to  the  dead  prevailing  among  the  Greeks  and  Bomans. 
We  may  assert  with  confidence  that  a  usage  common  to 
the  three  races  had  previously  existed  in  that  ancient 
stock  from  which  Hindus,  Greeks,  and  Romans,  alike 
proceeded.  No  doubt,  Mr.  McLennan  points  out  numerous 
indications  of  kinship  through  females  among  the  Greeks, 
especially  in  the  case  of  the  Trial  of  Orestes.  But,  if  I 
may  be  allowed  to  say  so,  all  these  instances  seem  to  be  less 
the  voice  of  a  living  law,  than  the  feeble  echoes  of  one 
sounding  from  a  past  that  was  dead  (n).  I  by  no  means 
deny  that  polyandry  of  the  second,  or  Toda,  type,  may 
have  existed  among  the  Hindu  Aryans.  But  I  think  that 
at  the  earliest  times  of  which  we  have  any  evidence  it  had 
become  very  rare,  and  had  fallen  into  complete  discredit 
even  where  it  existed.  Also,  that  everything  which  we 
find  in  the  oldest  Hindu  laws  can  be  accounted  for  without 
any  reference  to  it. 

§  61.  What  then  is  the  actual  evidence  upon  the  subject  ?   Evidencea  of 

.     -I         .  polyandry. 

The  earliest  indication  of  polyandry  of  which  I  am  aware, 
is  to  be  found  in  a  hymn  in  the  Rig- Veda,  which  is 
addressed  to  the  two  Asvins.  '^  Asvins,  your  admirable 
horses  bore  the  car  which  you  have  harnessed  first  to  the 
goal  for  the  sake  of  honour ;  and  the  damsel  who  was  the 
prize  came  through  affection  to  you,  and  acknowledged 
your  husbandship,  saying,  you  are  my  lords"  (o).  This 
evidently  points  to  .the  practice  of  Svayamvara,  when  a 

(n)  Bee  Tenlon,  La  M^re,  7.  "  Sons  les  conqueiants  Aryaa  et  Semites  s'^tend 
Boavent,  soivant  Tlietireiise  expression  de  M.  d^ckstein,  un  humus  scientifique, 
Sotu  cette  conclie  d'dtres  biuxiaiiis,  d'autres  races  ont  V^cu,  ob^iesant  h.  des lois 
qui,  81  elles  n'ont  &t&  gen^rales,  ont  r^gn4  da  moins  sur  d'immenses  ^tendues. 
Lenrs  civilisations  reposaient  but  le  droit  de  la  mdre^  &c."  See  also  Teulon,  62, 
68.    **  Partout,  oil  les  Axyas  se  sent  ^tablis,  ils  ont  mtroduit  avec  euz  la  famille 

io)  CiteoWheeler,  Hiet.  of  India,  ii.  502. 
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maiden  of  high  rank  used  to  offer  herself  as  the  prize  to 
the  conqueror  in  a  contest  of  skill,  and  in  this  instance 
became  the  wife  of  several  smtors  at  once.    It  is  exactly 
Draapadi.  ^^  conformity  with  the  well-known  case  of  Dranpadi,  who,  as 

the  Mahabharata  relates,  was  won  at  an  archery  match  by 
the  eldest  of  the  five  Pandaya  princes,  and  then  becimie  the 
wife  of  all.  As  far  as  I  know,  this  is  the  only  definite  instance 
in  which  an  Aryan  woman  is  recorded  to  have  become  the  legal 
perxnanent  wife  of  several  men.  Undoubtedly,  as  Professor 
Max  Miiller  remarks  (p)  the  epic  tradition  must  have  been 
very  strong  to  compel  the  authors  to  record  a  proceeding  so 
violently  opposed  to  Brahmanical  law.  Yet  the  very  de- 
scription of  the  transaction  represents  it  as  one  which  was 
opposed  to  public  opinion^  and  which  was  rather  justified 
by  very  remote  tradition  than  by  existing  practice.  I  take 
the  account  of  it  given  by  Mr.  McLennan  (3).  "  The  father 
of  Draupadi  is  represented  by  the  compilers  of  the  epic  as 
shocked  at  the  proposal  of  the  princes  to  marry  his  daughter. 
'You  who  know  the  law,'  he  is  made  to  say,  'must  not 
commit  an  unlawful  act  which  is  contrary  to  usage  and  the 
Vedas.'  The  reply  is,  'The  law,  0  King,  is  subtle.  We 
do  not  know  its  way.  We  follow  the  path  which  has  been 
trodden  by  our  ancestors  in  succession.*  One  of  the  princes 
then  pleads  precedent.  '  In  an  old  tradition  it  is  recorded 
that  latila,  of  the  family  of  Gotama,  that  most  excellent  of 
moral  women,  dwelt  with  seven  saints;  and  that  Varski, 
the  daughter  of  a  Muni,  cohabited  with  ten  brothers,  aU  of 
them  called  Prachetas,  whose  souls  had  been  purified  with 
penance.' "  Now,  upon  this  statement  the  alleged  ancestral 
usage  appears  really  to  have  been  non-existent.  The  only 
specific  instances  that  could  be  adduced  were  certainly  not 
cases  of  marriage.  They  were  instances  of  special  indulgence 
allowed  to  Rishis,  who  had  passed  out  of  the  order  of  married 
men,  and  whose  greatness  of  spiritual  merit  made  it  impossi- 
ble for  them  to  commit  sin  (r) .     It  is  also  to  be  remembered 

(p)  A.  8.  Lit.  46. 

(5)  Port.  Rev.,  May  1877,  698. 

(r)  See  Apaetamba,  ii.  vi.  18,  §  &— 10,  and  post^  §  62. 
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that  the  Pandava  princes  were  Kstatriyas,  to  whom  greater 

license  was  allowed  in  their  dealings  with  the  sex,  and  for 

whom  tlie  loosest  forms  of  marriage  were  sanctioned  {a) .     If 

polyandroos  practices  exi3ted  among  the  aborigines  whom 

they  conquered,  these  would  naturally  be  imitated  by  them. 

Just  as  tlie  English  knights  who  settled  beyond  the  Pale 

became  Hibemis  Hibemiores.     On  the  other  hand,  in  a 

passage  of  the  Bamayana  (^),  where  the  Bsbkshasa  meets  BamaandSita. 

Bama  and  his  brother  wandering  with  Sita,  tlie  wife  of  the 

former,  the  giant  accosts  them  in  language  of  mucb  moral 

indignation,  saying,  "  Oh  little  dwarfs,  why  do  you  come 

with  your  wife  into  the  forest  of  Dandaka,  clad  in  the  habit 

of  devotees,  and  armed  with  arrows,  bow  and  scimitar? 

Why  do  you  two  devotees  remain  with  one  woman  ?    Why 

are  you,  oh  profligate  wretches,   corrupting  the  devout 

sages  ?"     The  giant  seems  to  have  looked  upon  polyandry 

with  the  same  abhorrence  as  Draupadi's  father. 

§  62.  Other  passages  of  the  Mahabharata  are  referred   LooBeneMof 
,.,  ,  t    marriage  tie. 

to,  which  seem  rather  to  evidence  tne  greatest  grossness,  and 

want  of  chastity,  in  the  relations  between  the  sexes,  than 
anything  like  polyandry.  It  is  said  that  "  women  were  for- 
merly unconfined,  and  roamed  about  at  their  pleasure  inde- 
pendent. Though  in  their  youthful  innocence  they  abandon- 
ed their  husbands,  they  were  guilty  of  no  offence ;  for  such 
was  the  rule  in  early  times.  This  ancient  custom  is  even 
now  the  law  for  creatures  bom  as  brutes,  which  are  free 
from  lust  and  anger.  This  custom  is  supported  by  authority, 
and  is  observed  by  great  Bishis,  and  it  is  stiU  practised 
among  the  northern  Kurus.^'  Dr.  Muir  goes  on  to  add,  "  A 
stop  was,  however,  put  to  the  practice  by  Svetaketu,  whose 
indignation  was  on  one  occasion  aroused  by  a  Brahman 
taking  his  mother  by  the  hand,  and  inviting  her  to  go  away 
with  him,  although  his  father,  in  whose  presence  this  occur- 

(b)  Ifann,  in.  126. 

It)  Cited  Wheder,  Hid^.  India,  ii.  241.  Mr.  Y.  N.  Mandlik  (p.  897)  sayB  that 
the  original  jpaaiage  eontaana  nothing  to  ihow  that  the  giant  acciued  the  brothers 
of  haying  a  joint  wife. 
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red,  informed  him  that  there  was  no  reason  for  his  displea- 
sure, as  the  custom  was  one  which  had  prevailed  from  time 
immemorial.  But  Svetaketu  could  not  tolerate  the  practice ; 
and  introduced  the  existing  ride.  A  wife  and  a  husband 
indulging  in  promiscuous  intercourse  were  thenceforward 
guilty  of  sin"  (u).  So  the  Grandhara  Brahmans  of  the  Pun- 
jab are  said  "to  corrupt  their  own  sisters  and  daughters-in- 
law,  and  to  offer  their  wives  to  others,  hiring  and  selling 
them  like  commodities  for  money.  Their  women,  being  thus 
given  up  to  strangers,  are  consequently  shameless;"  as 
might  have  been  expected  {v) .  In  exactly  the  same  way,  the 
Koravers  of  Southern  India,  who  are  not  polyandrous,  sell 
and  mortgage  their  wives  and  daughters  when  they  are  in 
want  of  money  (w).  Of  course,  delicacy,  or  chastity,  must 
be  utterly  unknown  in  such  a  state  of  society.  But  these 
very  texts  seem  to  show  that  each  wife  was  appropriated  to 
a  single  husband,  though  he  was  willing  to  allow  her  the 
.   greatest  freedom  of  action  {x). 

Early  Family  ^  63.  When  WO  eome  to  the  law  writers  it  is  quite  certain 

^^'  that  a  woman  could  never  have  more  than  one  husband  at  a 

time.  But  we  also  find  that  sonship  and  marriage  seem  to 
stand  in  no  relation  to  each  other.  A  man's  son  need  not 
have  been  begotten  By  his  father,  nor  need  he  have  been 
produced  by  his  father's  wife.  How  is  such  a  state  of  the 
family,  which  appears  to  set  genealogy  at  defiance,  recon- 
cilable with  a  system  of  property  which  is  based  upon  the 
Principle  of  strictest  ascertainment  of  pedigree  ?  I  believe  the  answer 
sonship.  ig  simply  this — ^that  a  son  was  always  assigned  in  law  to  the 

male  who  was  the  legal  owner  of  the  mother.    Further, 

(u)  Muir,  A.  S.  T.  li.  418  (2nd  ed.)  The  first  passage  ia  eited  by  Mr.  McLen- 
nan, p.  178,  n.,  from  the  Ist  ed.  ii.  B36.  bee  also  other  passages  from  the  Maha. 
bharata,  cited  2  Dig.  892—394. 

{v)  ifuir,  A.  S.  T.  ii.  482, 488. 
{to)  Madras  Census  Report,  167. 

(«j)  Mr.  V.  N.  Mandlik  says  of  the  pasf».ges  cited  from  Dr.  Muir  "  To  me  the 
whole  chapter  shows  that  the  Northern  kurus  were  then  what  the  Nairs  in 
Malabar  are  now  i  so  that  a  man  did  not  know  his  own  father."  Bnt  he  admits 
that  these  and  similar  passages  "  point  to  times  anterior  to  the  compilation  of 
the  Vedas.  For  even  in  the  earliest  Veda  marriage  appears  to  have  become  a  well 
fistabliahed  institution,"  pp.  895—897. 
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that  the  filial  relation  was  itself  capable  of  being  assigned 
over  by  the  person  to  whom  the  son  was  subject,  or  by  the 
son  himself  if  emancipated.  If  I  am  right  in  this  view,  the 
theory  that  the  levirate  is  invariably  a  survival  of  polyandry 
will  fall  to  the  ground. 

§  64.  The  various  sorts  of  sons  recognized  by  the  early  Different  sort* 
writers  were  the  following.  The  legitimate  son  {aurasa),  ^^^' 
the  son  of  an  appointed  daughter  {jputriha  putra),  the  son 
begotten  on  the  wife  {hshetraja)^  the  son  born  secretly 
(gudhaja),  the  damsel's  son  {kanina),  the  son  taken  with  the 
bride  {sahodha),  the  son  of  a  twice  married  woman  (pauri' 
arbhava),  the  son  by  a  Sudra  woman  {nishada),  or  by  a  con- 
cubine (parasava),  the  adopted  son  (dattaka),  the  son  made 
{kritrima),  the  son  bought  {kritaka),  the  son  cast  off  {apavid' 
dha),  and  the  son  self-given  {avayamdattaka  (6).  Of  these 
it  will  be  at  once  seen  that  the  five  last  never  could  be  the 
actual  sons  of  their  father,  and  of  the  other  nine  only  the 
first  and  the  last  two  need  be.  Of  the  remaining  seven, 
some  necessarily,  and  others  probably,  were  not  begotten 
by  hiTTi  at  all.  Further,  many  of  these  were  not  even  the 
offspring  of  his  wife.  The  problem  for  solution  is,  how  they 
came  to  be  considered  as  his  sons  ?  To  answer  this,  we 
must  enquire  into  the  Hindu  idea  of  paternity. 

§  65.  In  modem  times  children  are  a  luxury  to  the  rich,  Necesrity  for 
an  encumbrance  to  the  poor.  In  early  ages  female  offspring 
stood  in  the  same  position,  but  male  issue  was  passionately 
prized.  The  very  existence  of  a  tribe,  surrounded  by  ene- 
mies, would  depend  upon  the  continual  multiplication  of  its 
males.  The  sonless  father  would  find  himself  without  pro- 
tection or  support  in  sickness  or  old  age,  and  would  see  his 
land  passing  into  other  hands,  when  he  became  unable  to 


(b)  Baadhajana,  xrii.  2,  §  10—24 ;  Gantama,  xxviii.  §  32,  S3 ;  Vasishtha,  xvii. 
1 9— 22 ;  Visliim,  xv.  §  1—27  j  Narada,  xiii.  §  17—20, 45-47 ;  Manu,  ix.  §  127—140, 
158— IM ;  Devala,  SDiff.  153  ;  Yama,  ih.  154 ;  Yajnavalkya,  ii.  §  128—132 ;  Mit.,  i. 
11.  AjMLstamba  8tan<u  alone  among  tho  earlier  writers  in  only  recognizing 
the  legitimate  son,  ii.  vi.  13,  §  1 — II. 

The  aimexed  table  shows  the  order  in  which  the  different  sons  are  phiced 
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cultivate  it.    The  necessity  for  male  offspring  extended  in 
the  case  of  the  Aryan  even  beyond  this  worid.     His  hap- 
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piness  in  the  next  depended  upon  Kis  having  a  continuous 
line  of  male  descendants,  whose  duty  it  would  be  to  make 
the  periodical  offerings  for  the  repose  of  his  soul.  Hence 
the  works  of  the  Sanskrit  sages  state  it  to  be  the  first  duty 
of  man  to  become  the  possessor  of  male  offspring,  and 
imprecate  curses  upon  those  who  die  without  a  son  (c). 
Where  a  son  was  so-  indispensable,  we  might  expect  that 
every  contrivance  would  be  exhausted  to  procure  one. 
What  has  been  already  said  about  the  relations  between 
the  sexes  in  early  times  would  make  it  certain  that  neither 
delicacy,  nor  sentiment,  would  stand  in  the  way. 

§  66.  A  frequent  subject  for  discussion  in  Manu  is  as  to  Theory  of 
the  property  in  a  child.  He  says:  ''They  consider  the  ^^^^^^^°^ 
male  issue  of  a  woman  as  the  son  of  the  lord ;  but  on  the 
subject  of  that  lord,  a  difference  of  opinion  is  mentioned  in 
the  Veda;  some  giving  that  name  to  the  real  procreator  of 
the  child,  and  others  applying  it  to  the  married  possessor 
of  the  woman."  He  argues  the  point  on  the  analogy  of  seed 
sown  by  a  stranger  on  the  land  of  another,  or  of  flocks 
impregnated  by  a  strange  male.  He  sums  up  by  declaring : 
"  Thus  men  who  have  no  marital  property  in  women,  but 
sow  in  the  fields  owned  by  others,  may  raise  up  fruit  to  the 
husbands,  but  the  procreator  can  have  no  advantage  from 
it.  Unless  there  be  a  special  agreement  between  the  owners 
of  the  land  and  of  the  seed,  the  fruit  belongs  clearly  to  the 
landowner,  for  the  receptacle  is  more  important  than  the 
seed.  But  the  owners  of  the  seed  and  of  the  soil  may  be 
considered  in  this  world  as  joint  owners  of  the  crop,  which 
they  agree  by  special  compact,  in  consideration  of  the  seed, 
to  divide  between  them"  (d).  The  conflicting  opinions 
referred  to  by  Manu  are  probably  the  texts  mentioned  by 
the  early  Sutra  writers  (e) .     In  one  of  these  passages  quoted 

(c)  Vafliah.,  xrii.  §  1— 5;  Vish.,  xv.  §  48-46  j  Manu,  vi.  §  86,  87,  ix.  §  45  ; 
Atn.  D.  M.,  1.  §  8. 

{d)  Manu,  ix.  §  82-44,  4&-55, 181  j  x.  §  70;  Nar.,  xii.  §  56-60.  Viramit., 
p.lM,  §4. 

(e)  Apa«t.,  u.  vi.  18,  §  6,  7,  and  note  j  Baudh.,  ii.  2,  §  25  j  Vasisli.,  xvii.  §  6,  7. 
Gantama,  xriil.  §  11. 
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from  the  Vedas,  a  husband  is  reported  as  announcing,  with 
considerable  naivete,  that  he  will  not  any  longer  allow  his 
wives  to  be  approached  by  other  men,  since  he  has  received 
an  opinion  "  that  a  son  belongs  to  him  who  begot  him  in 
the  world  of  Yama."  In  this  world,  it  is  to  be  observed, 
there  seems  to  be  no  doubt  entertained  that  the  son  begotten 
by  others  on  his  wife  would  be  his  own. 

Origin  of  tho  §  67.  It  was  upon  this  principle — viz.,  that  a  son,  by 

iyoga.  whomsoever  begotten,  was  the  property  of  the  husband  of 

the  mother — ^that  the  Icshetraja,  or  son  begotten  upon  a  wife, 
ranked  so  high  in  the  list  of  subsidiary  sons.  The  Mahab- 
harata  and  Vishnu  Purana  relate  how  king  Saudasa,  being 
childless,  induced  Vasishtha  to  beget  for  him  a  son  upon  his 
wife  Damayanti.  So  king  Kalinga  is  represented  as  request- 
ing the  old  Rishi  Dirghatamas  to  beget  offspring  for  him  ; 
and  Pandu,  when  he  became  a  Snnnyasi,  accepted,  as  his 
own,  sons  begotten  upon  his  wife  by  strangers.  The  same 
passage  of  the  Mahabharata  which  relates  how  Svetaketu 
put  an  end  to  promiscuous  intercourse  on  the  part  of  hus- 
bands and  wives,  also  states  that  a  wife,  when  appointed 
by  her  husband  to  raise  up  seed  to  him  by  connection  with 
another  man,  is  guilty  of  sin  if  she  refuses  (/).  And  so  the 
law-books  expressly  sanction  the  begetting  of  offspring  by 
another  on  the  wife  of  a  man  Who  was  impotent,  or  dis- 
ordered in  mind,  or  incurably  diseased;  and  the  son  so 
begotten  belonged  to  the  incapacitated  husband  (gr).  No 
rule  is  laid  down  that  the  person  employed  to  beget  offspring 
during  the  husband's  life  should  be  a  near  relation,  or  any 
relation  (A).  In  fact,  in  the  instances  just  mentioned,  the 
procreator,  who  was  called  in  aid,  was  not  only  not  of  the 
same  family,  but  was  not  even  of  the  same  caste,  the  owner 

(/)  Muir.  A.  S.  T.  i.418, 419;  Wilson,  Works,  v.  810  j  M.  Muller,  A.  S.  Lit. 
56 ;  3  Dig.  252. 

ig)  Baudh.,  ii.  2,  §  12  ;  Mann,  ix.  §  162,  167,  208.  ?  162  shows  that  a  nian 
might  have  a  sou  begotten  by  procuration,  and  also  a  son  begotten  by  himself. 

(h)  Apastamba,  who  is  strongly  opposed  to  the  Niyoga^  says  (ii.  x.  27  §  2) 
that  a  husband  shall  not  make  over  his  wife,  who  occupies  the  position  of  a  gen- 
iiliSf  to  others  than  to  his  gentilis  in  order  to  cause  children  to  be  begotten  for 
himnelf.  It  is  probable  that  this  refers  to  an  authority  to  beget  after  tho  hus« 
band's  death,    if  not,  it  is  merely  a  restriction  on  the  old  usage. 
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of  the  wife  being  a  E^shatriya,  and  his  assistant  being  a 
Brahman. 

§  68.  The  begetting  of  ofEspring  upon  the  widow  of  a  man  Offspring 
who  had  left  no  issue  is,  of  course,  merely  an  extension  of  ^iSow. 
the  practice  just  discussed  (i) .  But  there  was  this  differ- 
ence between  the  two  cases ;  that  in  the  latter,  for  the  first 
time,  the  element  of  fiction  was  introduced.  In  the  former 
ease,  the  husband  became  the  father,  not  by  any  fiction  of 
paternity,  but  by  the  simple  fact  that  he  was  the  owner  of 
the  mother.  But  after  his  death  the  ownership  had  ceased ; 
unless,  indeed,  by  another  fiction,  he  was  considered  as  still 
surviving  inher(fc).  Therefore,  unless  the  husband  had 
given  express  directions  during  his  lifetime,  the  process  to 
be  adopted  was  to  be  as  like  as  possible  to  an  actual  beget- 
ting by  him,  or  was  to  be  such  a  substituted  begetting  as  he 
would  probably  have  sanctioned.  Hence,  such  a  connection 
was  never  permitted  when  the  widow  had  issue  already- 
Nor  was  it  to  be  continued  further  than  was  necessary  for 
the  purpose  of  conception.  Nor  was  it  allowable  to  pro- 
create more  than  one  son,  though  at  one  time  it  was  thought 
that  a  second  might  lawfully  be  produced  (Z).  Nor  was 
the  widow  allowed  to  consort  with  any  one  she  pleased,  or 
to  do  so  at  all  merely  of  her  own  free  will.  The  procreator 
was  to  be  the  brother  of  the  deceased  if  possible,  or,  if  he 
was  not  attainable,  a  near  sapinda  (m).  This  was  either  to 
enhance  the  fiction  of  paternity  j  or,  perhaps,  still  further 
to  exclude  any  personal  feeling  on  the  part  of  the  widow. 
Further,  some  authorisation  was  necessary,  though  it  is  not 
veiy  clearly  stated  by  whom  it  was  to  be  given.    In  a 

(i)  This  alone  la  the  levirate  referred  to  by  Mr.  McLennan,  see  Fort.  Rev., 
May,  1877.  The  general  nsage  of  begetting  a  son  upon  the  wife  of  another  on 
his  behalf  waslmown  by  the  term  Niyogat  (that  is,  order  or  commission)  of  which 
the  levirate  was  only  a  special  instance. 

ik)  Mann,  ix.  §  45  ;  Vrihaspati,  3  Dig.  458. 

{I)  Uanu,  iz.  §  58— 6S,  143, 147;  Karada,  lii.  §  62,  80—88;  Yama,  2  Dig. 
408. 

(m)  Gautama,  xviii.  §  4—7,  xxroi.  §  23 ;  Mann,  ii.  §  59 ;  Narada,  xii.  §  80—88 ; 
Tajnavalkra,  ii.  §  128.  Mann,  permits  either  a  brother  or  another.  Yajnavalkya, 
either  a  reianve  or  another.  EnUuka  Bhattain  his  gloss  adds  the  word  sapinda 
88  limiting  the  vagao  woxd  another. 
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legend  mentioned  in  the  Mahabharata,  Vyasa  begets  cliil- 
dren  on  both  the  widows  of  his  brother,  at  the  request  of 
Satyavat,  the  mother  of  the  deceased  (n) .  Gautama  asserts 
that  the  widow  must  obtain  the  permission  of  her  Gurus. 
Narada  speaks  of  the  authorisation  as  being  given  to  the 
widow  by  her  spiritual  parents,  or  by  her  relations.  Manu 
merely  speaks  of  her  being  authorised,  to  which  Kulluka 
Bhatta  adds  by  the  huahand  or  spiritual  guide.  Yajnavalkya 
refers  to  the  authority  of  the  latter  (o).  It  is  quite  plain 
that  even  the  brother  could  not  perform  the  act  without 
some  external  authority. 

Niyoga  not  §  69«  If  I  ani  right  in  this  view,  it  is  evident  that  the 

po^mdjy.'^^^  ^^^^^^'  ^  practised  among  the  Aryan  Hindus,  was  not  a 
survival  of  polyandry.  The  levir  did  not  take  his  brother's 
widow  as  his  wife.  He  simply  did  for  his  brother,  or  other 
near  relation,  when  deceased,  what  the  latter  might  have 
authorised  him,  or  any  other  person,  to  do  during  his  life- 
time. And  this,  of  course,  explains  why  the  issue  so  raised 
belonged  to  the  deceased  and  not  to  the  begetter.  If  it 
were  a  relic  of  polyandry,  the  issue  would  belong  to  the 
surviving  polyandrous  husband,  and  the  wife  would  pass 
over  to  him  as  his  wife.  Such  a  course  would  have  been 
natural  enough  even  among  Hindus,  and,  as  we  shall  see 
presently,  the  practice  actually  existed  (p).  But  it  is  some- 
thing completely  different  from  the  Hindu  Niyoga,  And 
the  same  explanation  which  accounts  for  the  origin  of  the 
levirate  accounts,  also,  for  its  extinction.  As  soon  as  any 
idea  of  mutual  fidelity,  sentiment,  or  delicacy,  arose  as  an 
element  in  the  marriage  union,  the  notion  of  allowing  issue 
to  be  begotten  on  a  wife  would  become  most  repulsive. 
And  as  that  practice  died  away,  the  usage  of  authorising 
it  in  regard  to  a  widow  would  naturally  die  away  also, 
though  it  might  continue  longer  in  the  latter  case  than  in 

in)  Ind.  Wisd.  876. 

(o)  Gautama,  zviii.  §  5 ;  Narada,  zii.  §  80—87 ;  Manu,  is.  §  58 ;  Yajnayalkya, 
u.  §  68. 
(p)  Post  §  70. 


Digitized  byCjOOQlC 


MAEEIAGB  OP  WIDOW  WITH  HUSBAin)'S  BROTHER.  73 

the  former.  We  can  see  that  a  considerable  amount  of 
refinement  in  the  relations  between  man  and  wife  had 
already  sprang  up  at  the  date  of  our  compilation  of  Manu  {q) ; 
and  we  can  understand  how  it  came  about,  that  texts  were 
interpolated  forbidding  a  practice  which  the  preceding 
texts  had  sanctioned  and  regulated  (r).  The  Niyoga  would 
also  become  unpopular,  as  partition  became  more  common. 
So  long  as  the  family  remained  undivided,  the  afterbom 
son  would  be  merely  an  additional  mouth  to  feed,  accom- 
panied by  a  pair  of  hands  to  work,  and  he  would  take  upon  * 
himself  the  entire  duty  of  performing  the  recurring  cere- 
monies to  his  quasi-father.  But  as  soon  as  the  practice  of 
division  sprang  up,  he  would  be  entitled  to  claim  a  sharoi 
and  to  stand  generally  in  his  parent's  place.  At  one  time, 
too,  it  appears  that  the  widow  had  a  right  to  manage  the 
property  of  her  deceased  husband  on  his  behalf  (s).  Natu- 
rally the  relations  would  cease  to  authorise  an  act  which 
tended  to  defeat  their  own  rights. 

§  70.  The  actual  marriage  of  a  widow  with  the  brother  Marriage  of . 
of  her  deceased  husband  is,  of  course,  something  quite  JJuBbanJrs 
different  from  the  levitate.    This  was  sanctioned  by  Manu  brother. 
in  the  single  case  of  a  girl  who  had  been  left  a  virgin 
widow  {t).    The  practice  still  exists  in  many  parts  of  India. 
It  has  been  found  among  the  Ideiyars,  a  pastoral  race  of 
Southern  India ;  in  Orissa,  among  the  Jat  families  of  the 
Punjab,  both  Brahman  and  Rajputs ;  and  among  some  of 
the  Rajput  class  of  Central  India.    In  the  Punjab  such 
marriages  are  considered  of  an  inferior  class,  and  do  not 
give  the  issue  full  right  of  inheritance  {u) .     Such  marriages 
may  in  some  cases  be  a  relic  of  polyandry,  but  they  seem 
to  me  capable  of  a  much  simpler  explanation.    There  is 
nothing  in  the  usage  of  itself  unnatural  and  revolting.     The 


iq)  Manu,  m.  \  45,  55-62,  ix.  §  101—105. 
(r)  Manii,  ix.  §  64—68.      . 
{$)  Mann,  ix.  |  210, 146, 190. 
{i)  Mknti,  ix.  §  60,  70. 

(n)  Madnw  Census  Rep.  149}  Punjab  Oust.  94  j  Lyall,  ForL  Rer.,  Jan.  1877, 
106;  Sarradlilkari,  528,  n. 
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marriage  of  a  woman  with  two  brothers  successiyely  ia 
merely  the  converse  of  the  marriage  of  a  man  with  two 
sisters  successively,  a  sort  of  union  which,  though  illegal, 
is  by  no  means  unconmion  in  Great  Britain,  and  which  is 
absolutely  legal  in  several  of  our  colonies.  Marriage  with 
a  deceased  wife's  sister  is  believed  to  be  very  common 
among  the  lower  orders,  from  the  simple  fact  that  a  sister- 
in-law  very  frequently  becomes  a  permanent  member  of  the 
family  during  the  life  of  the  sister,  and  continues  in  it  after 
her  death.  She  naturally  takes  the  place  of  her  sister  as 
mother  and  wife.  Exactly  the  same  facts  would  lead  to  the 
converse  result  in  a  Hindu  undivided  f sunily.  On  the  death 
of  the  husband  the  widow  would  continue  to  reside  in  the 
same  house  with  her  brother-in-law.  He  would  take  pos- 
session of  all  the  efEects  of  his  deceased  brother,  not  as  heir, 
but  as  manager  of  the  family  corporation  by  virtue  of 
seniority  (v) .  At  a  time  when  women  were  regarded  merely 
as  chattels  {w),  the  wives  of  the  deceased  would  naturally 
pass  over  to  the  manager,  who  was  bound  to  support  them. 
To  take  the  illustration  from  Scandinavian  history  cited 
by  Mr.  McLennan :  "  Now  Bork  sets  up  his  abode  with 
Mordissa,  and  takes  his  brother's  widow  to  wife  with  his 
brother's  goods ;  that  was  the  rule  in  those  days,  and  wives 
were  heritage  like  other  things."  The  only  difference  is, 
that  the  Hindu  Mordissa  would  have  been  living  all  along 
in  the  house  with  the  Hindu  Bork,  and  that  on  the  death  of 
her  husband  the  latter  would  have  become  her  natural  pro- 
tector and  legal  guardian.  The  transition  to  husband  is  so 
natural  that  it  is  strange  it  did  not  more  universally  take 
place. 

(v)  Among  Bome  tribes  of  tlie  Punjab  the  custom  is  that  the  widow  should 
man7  not  her  husbiuid's  elder  brother  bat  his  younger  brother.  Punjab  Cus- 
tomary Law,  II.  94.  .-*,/» 

{w)  The  prohibition  against  dividing  women  at  a  partition  (Mann,  ix.  §  219; 
Gautama,  xxviii.  §  45)  seems  to  point  to  a  time  when  they  had  been  looked  u^ 
merely  as  a  part  of  the  ftimily  property.    Perhaps  those  curious  texts  which 


state  the  liability  of  a  man  who  had  taken  the  wife,  or  widow,  of  another  to  pay 
.....-.«---«-  -.^,      ^^ 

_  882.) 

Accordingly  Jlarada  says  (iii.  '§'  23,  24f,  "In  all  the  four  classes,  wives  and 

goods  go  toother ;  he  who  takes  a  man's  wives  takes  his  property  also."    *'  The 

wife  is  considered  as  the  dead  man's  property." 


his  debts,  may  be  founded  on  the  same  jprmciple  (1  Dig,  821 — 828,  a  ing.  47d  i 
Narada.  iii.  §  21—26;  V.  May,  v,  4,  f  16.  17  j  Spencer,  i.6805  post{%  282.) 
Accordinfflv  Narada  savs  (iii.  S  23.  24).  '*In  all  the  four  classes,  wives  and 
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§  71.  The  same  principle^  vi».^  that  the  son  belongs  to  the  Son  born  in 
owner  of  the  mother,  can  be  shown  with  greater  ease  in  the  *^^^  ' 
other  cases.    The  secretly  bom  son  is  described  by  Vishnu 
as  follows :  "  The  son  who  is  secretly  bom  in  the  house  is 
the  sixth.    He  belongs  to  him  on  whose  bed  he  was  bom"  {x) . 
Mann  is  to  the  same  effect,  and  the  gloss  of  KuUuka  Bhatta 
shows  that  the  mother  is  supposed  to  be  a  married  woman, 
whose  husband's  absence  makes  it  certain  that  he  was  not 
the  father.     Yet  the  child  belongs  to  him  {y).     In  the  case 
of  the  son  of  a  damsel  {Kanina)  bom  in  her  father's  house,  Son  of  damsel ; 
if  she  marries,  the  son  belongs  to  the  husband,  and  inherits 
to  him.     If  she  does  not  marry,  he  belongs  to,  and  is  the 
heir  of,  her  father,  under  whose  dominion  she  remains  (2). 
So,  ''if  a  pregnant  young  woman  marry,   whether  her  or  bride; 
pregnancy  be  known  or  unknown,  the  male  child  in  her 
womb  belongs  to  the  bridegroom,  and  is  called  a  son  received 
with  his  bride"  {Sahodha)   (a).     As  regards   the  sons  of 
twice  married  women  (pcmnarbhava),  and  of  disloyal  wives,  or  twice  married 
Narada  lays  down  the  same  rule.     "  Their  offspring  belongs  ^°™^' 
to  the  begetter,  if  they  have  come  under  his  dominion,  in 
consideration  of  a  price  he  had  paid  to  the  husband,     j^ut 
the  children  of  one  who  has  not  been  sold  belong  to  her 
husband''  (6).     Of  course  the  children  of  a  woman  who  had 
actually  been  married  to  a  second  husband  would,  a  fortiori, 
have  belonged  to  him  (c). 

§  72.  The  same  considerations  seem  to  govern  the  case  of  Son  by  a  concu' 
a  child  by  a  concubine,  who  is  classed  by  some  writers  with 
the  child  by  a  Sudra  (d) .    The  union  of  a  man  of  the  higher 
classes  with  a  Sudra  was,  in  the  later  law,  though  not 

(*)  Vishnu,  xv.  §  IS,  14. 

(y)  Mann,  ix.  §  170.   Vinunit.,  11.  2,  §  6. 

(1)  Vishno,  XT.  8  10—12 ;  Vaaishtha,  xvii.  §  14 ;  Narada,  xiii.  §  17, 18.  The 
Tiramitrodaya,  p.  118,  says  that  the  ohud  belongs  to  the  father  of  the  woman  or 
knsband,  aocoraing  as  she  was  afBanoed  or  not  at  the  time  of  birth.  This  is  also 
the  riew  ti^en  by  Nanda  Pandita  in  the  Vaijayanti.    Jolly,  §  152. 

(a)  Manu,  ix.  $  178 ;  Vishnn,  xv.  §  15— 17 ;  Narada,  xiii.  S  17. 

{b)  Narada,  xii.  §  56.  For  the  definition  of  a  "  paanarbhaya,"  see  Yishnn,  xr, 
1 7— 9:  Mann,  ix.  §  I75j  Narada,  xii.  §  4ft-49;  Vasishtha,  xvii.  §  13. 

(c)  Katyay^na,  8  Dig.  236. 

(d)  See  Bandhayana,  ii.  2,  §  21,  22;  Vishnn,  xr.  §  27,  note* 
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originally,  looked  upon  as  so  odious,  that  the  son  was  only 
entitled  to  maintenance,  and  not  to  inheritance  (a).  And 
the  position  of  a  son  born  to  him  by  a  concubine  was  no 
better  (/).  But  the  son  of  a  Sudra  by  a  concubine  was 
always  entitled  to  inherit  under  certain  events.  The  dis- 
tinction, however,  seems  to  have  been  taken,  that  in  order 
to  do  so,  he  must  have  been  begotten  upon  a  woman  who 
was  under  the  absolute  control  of  the  begetter.  Mann 
speaks  of  the  son  begotten  by  a  man  of  the  servile  class 
*'  on  his  female  slave,  or  on  the  female  slave  of  his  male 
slave"  (g).  And  so  Narada  says,  "there  is  no  issue  if  a 
man  has  had  intercourse  with  a  woman  in  the  house  of 
another  man ;  and  it  is  termed  fornication  by  the  learned 
if  a  woman  has  intercourse  with  a  man  in  the  house  of 
a  stranger"  (fe).  Obviously,  because  in  the  latter  case  the 
woman  is  not  under  his  dominion.  Her  issue  would  belong 
to  the  person  who  was  her  owner. 

Son  of  an  §  73.  The  case  of  the  son  of  the  appointed  daughter  is  a 

cSughter.  little  more  complicated,  but  appears  to  me  to  be  explicable 

in  the  same  way.  She  was  lawfully  married  to  her  hus- 
band. Yet  her  son  became  the  son  of  her  father,  if  he  had 
no  male  issue ;  and  he  became  so,  not  only  by  agreement 
with  her  husband,  but  by  a  mere  act  of  intention  on  the 
part  of  her  father,  without  any  consent  asked  for  or  obtained. 
Hence  a  man  was  warned  not  to  marry  a  girl  without 
brothers,  lest  her  father  should  take  her  first  son  as  his 
own  (i).  Now  Vasishtha  quotes  a  text  of  the  Vedas  as 
showing  that  "  the  girl  who  has  no  brother  comes  back  to 
the  males  of  her  own  family,  to  her  father  and  the  rest. 
Returning  she  becomes  their  son"  (&).  In  her  case,  there- 
fore, the  father  seems  to  have  retained  his  dominion  over 


(e)  Cf .  Mann,  iii.  §  18—19,  ix.  §  145—155, 178 ;  Gantama,  xrviii.  §  39  ;  Ddrala, 
8  Dig.  135,  and  other  aathorities  cited  8  Dig.  115—188 ;  Yajnavalkya,  ii.  §  125. 
(/)  Mitakshara,  i.  12,  §  3. 


(/)  Mitakshara,  i.  12, 
(a)  Mann.  ix.  §  179. 
(k)  Narada,  xii.  §  61. 


(i)  Gautama,  xxviii.  §  19,  20  j  Mann,  iii.  §  11. 
{h)  Vasishtha,  xvu,  §  12. 


Digitized  by 


Google 


ADOPTED  SONS.  77 

her,  to  the  extent  of  being  able  to  appropriate  her  son  if  he 
wished  it  (Q.  The  same  result  of  course  followed,  where  the 
marriage  took  place  with  an  express  agreement  tbat  this 
dominion  should  be  reserved  (m). 

§  74.  Tbe  remaining  sons  are  all  adopted  sons,  and  avow-  Adopted  sons, 
edly  the  original  property  of  their  natural  parents.  Their 
case  will  be  separately  treated  in  the  next  chapter.  The 
only  matter  of  remark  bearing  on  the  present  enquiry  is 
this ;  that  in  two  of  the  cases,  viz.,  the  son  given  {dattaka) 
and  the  son  bought  {kritaka),  the  boy  was  a  minor,  and  the 
right  in  him  was  given  over  by  those  who  had  dominion 
over  him,  and  could  be  given  over  by  no  one  else  (§119). 
In  the  case  of  the  son  made  {hritrima),  the  youth  was  of  full 
age,  and  therefore  able  to  dispose  of  himself ;  and  in  the 
case  of  the  son  self  given  {svayamdattaka)  or  cast  off 
{apamddha)  he  had  been  abandoned,  or  ill  treated  by  his 
parents,  or  had  lost  them.  Their  dominion  had  accordingly 
come  to  an  end  (n). 

§  75.  All  of  these  sons,  except  the  legitimate  and  the  j^  \y^i  two  now 
adopted,  are  long  since  obsolete  (o).  Possibly  traces  of  o^olete. 
the  old  usage  may  still  linger  on  in  remote  districts.  Ja- 
gannatha  says  that  in  Orissa  it  is  still  the  practice  with 
some  people  to  raise  up  issue  on  the  wife  of  a  brother,  but 
his  own  opinion  is  strongly  expressed  against  the  legality 
of  such  a  proceeding.  Mr.  Colebrooke  states  that,  in  his 
time,  the  practice  of  appointing  brothers  to  raise  up  male 
issue  to  deceased,  impotent  or  even  absent  brothers,  still 

(p  In  Bnssia,  a  fotHer  retains  bis  dominion  over  his  daughter  after  marriage, 
and  may  claim  her  services  at  his  own  home  if  they  are  required  in  case  of  ul- 
nsM,  or  by  the  death  of  his  wife.  See  an  article  on  Marriage  Customs,  in  the 
Pidl  Mall  Budget,  zix.  249^  one  of  a  series  on  The  Bussians  of  to-day. 

(m)  Baudhayana,  ii.  2,  §  11. 

(n)  Baudhayana,  ii.  2.  §  18, 14, 16, 19,  21 ;  Vasishtha,  zvii.  §  17—20 ;  Vishnu, 
XT.  §  IS— 26 ;  Manu,  iz.  $  168,  169, 174,  177 ;  post,  §  94.  Similarly  in  Rome  there 
were  two  sorts  of  adoption ;  adoptio,  iproperly  so  called  of  a  child  who  was  under 
the  dominion  of  another,  and  adroqatio^  of  a  person  who  was  eui  juris, 

(o)  Vrihaspati,  8  Dig-  271  ;  Aditva,  Purana,  ib.  272,  288:  Apar&rka.  cited, 
Sarradhikan,  612 ;  V.  May,  iv.  4,  §  46 ;  Dattaka  Mimamsa,  i.  $  64 ;  Smriti  Chan- 
drika,  X.  §  5  $  D.  Ch.  i.  9 ;  2  Bor.  466 ;  post,  §  94.  The  mention  of  them  in  works 
•o  late  as  the  Daya  Bhaga  cannot  be  taken  as  any  evidence  that  they  were  still 
reoogniied  at  that  time.    See  ante,  S  16<    SarvacQukari,  519. 
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prevailed  in  Orissa.  Mr.  Rajkumar  Sarvadhikari  says  in 
reference  to  this  statement, — "  From  all  the  enquiries  we 
have  made  on  the  subject,  it  appears  that  the  practice  is 
highly  reprobated  among  the  higher  classes  in  Orissa,  and 
if  it  exists  among  the  lower  classes  at  all,  it  exists  in  such 
a  form  that  it  is  of  no  importance  whatever  from  a  juridi- 
cal point  of  view/'  He  adds,  that  among  some  of  the  rich 
and  noble  classes  in  Orissa,  the  practice  of  Niyoga  has  pro- 
bably assumed  the  modernised  form  of  marriage  with  an 
elder  brother's  widow  (p).  The  same  reason  which  caused 
the  Kshetraja  son  to  fall  into  disrepute,  necessarily  led 
to  the  disappearance  of  several  of  the  others  also.  The 
increasing  strictness  of  the  marriage  tie  made  a  husband 
refuse  to  recognize  as  his  son  any  issue  which  was  not 
begotten  upon  his  own  wife  by  himself,  or  at  all  events 
might  not  be  supposed  to  have  been  so  begotten.  This 
would  eliminate  from  the  list  of  sons  the  Kanina,  the  ff«d- 
haja,  and  the  Sahodha^  unless,  in  the  latter  case,  the  son 
conceived  before  marriage  was  bom  after  marriage  (5). 
When  a  second  marriage  came  to  be  forbidden  (§  88),  the 
Paunarbhava  would  follow  the  same  fate  (r).  The  practice 
of  appointing  a  daughter  would  also  fall  into  disuse,  since 
so  long  as  it  lasted  there  would  be  a  difficulty  in  finding  a 
husband  for  a  girl  who  had  no  brothers.  It  was  probably 
at  this  period  that  the  son  of  a  daughter  not  appointed 
came  to  take  the  high  rank  which  he  at  present  occupies, 
in  the  list  of  heirs  {s) .  Among  the  Nambudris  in  Malabar, 
the  son  of  the  appointed  daughter  is  still  recognised  as  heir 
to  his  maternal  grandfather,  where  the  marriage  of  the 
daughter  has  taken  place  according  to  the  form  known  as 
Sarvasvadhanam ;  the  formula  used  being,  ^'  I  give  unto 


L 


(p)  8  Dig.  288,  289,  276,  note.    Sarvadliikari,  628. 

(0)  See  Collector  of  Trichinopoly  v.  Lekkamani,  1. 1.  A.  288,  2&8.  S.  C.  14  B. 
L.  R.  115;  S.  0.  21  Suth.  858. 

(r)  The  Sadder  Conrt  of  Bengal,  however,  admitted  that  by  local  naage  such 
a  son  might  inherit.  In  the  particular  instance,  that  of  the  Nagur  Brahmans  of 
Benaree,  the  custom  was  negatived,  Mohun  Singh  v.  Chuman  Bai,  1  8.  D.  A. 
28,  (87). 

(s)  Seepotff,  §417. 
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thee  this  virgin,  who  has  no  brother  decked  with  jewels ; 
the  son  who  may  be  bom  of  her  shall  be  my  son"  {t).  In 
one  case  the  Judicial  Committee  intimated  a  doubt  whether 
such  a  son  might  not  even  now  be  lawfully  created  in  the 
orthodox  parts  of  India  {u).  It  is  improbable,  however, 
that  this  doubt  will  be  found  to  have  any  substantial  f oun« 
dation.  The  cessation  of  marriage  between  persons  of  differ- 
ent classes  (§  84)  would  similarly  put  an  end  to  the  Nishada. 
The  five  sorts  of  adopted  sons  would  alone  remain.  These 
are  reserved  for  future  discussion  (§  93). 

§  76.  The  above  statements  will  show  that  in  the  view  of  Eight  fonna  of 
early  Hindu  law,  sonship  was  not  by  any  means  founded  on  °**'^™*®' 
marriage.  A  consideration  of  the  marriage  law  itself  will 
show  that  in  ancient  times  it  meant  something  very  different 
from  what  it  does  at  present.  Eight  forms  of  marriage 
are  described  by  Manu,  and  in  less  detail  by  I^arada  and 
Tajnavalkya  (t?) .  "  The  ceremony  of  Brahma,  of  the  Devas, 
of  the  Kishis,  of  the  Prajapatis,  of  the  Asuras,  of  the 
G^dharvas,  and  of  the  Bakshasas ;  the  eighth,  and  basest, 
is  that  of  the  Pisachas.  The  gift  of  a  daughter,  clothed 
(mly  with  a  single  robe,  to  a  man  learned  in  the  Veda,  whom 
her  father  voluntarily  invites,  and  respectfully  receives, 
is  the  nuptial  rite  called  Brahma.  The  rite  which  sages 
call  DsLiva,  is  the  gift  of  a  daughter,  whom  her  father  has 
decked  in  gay  attire,  when  the  sacrifice  is  already  begun, 
to  the  officiating  priest,  who  performs  that  act  of  religion. 
When  the  father  ^ves  his  daughter  away,  having  received 
from  the  bridegroom  one  pair  of  kine,  or  two  pairs,  for 
uses  prescribed  by  law,  that  marriage  is  termed  Arsha. 
The  nuptial  rite  called  Prajapatya,  is  when  the  father  gives 
away  his  daughter  with  due  honour,  saying  distinctly, 
'  May  both  of  you  perform  together  your  civil  and  religious 


JO  Kumaran  v.  Narayan,  9  Mad.  260.  ««  «  i.i.  «  n 

u)  Tkakw  Jeebuath  Singh t.  Cowrt  of  Wards,  2  I.  A.  168;  28  Snfch.  P.  0. 
L   8.  C.  15  B.  L.  E.  190.  _    ^      . 

(»)  Miuiti,  in.  f  20-42  iNaiads,  xii.  9»-46 ;  Yajnavalkya,  i.  §  68-61  sApaa- 
tamba,  ii.  11  and  12,  and  VaBishtha,  i.  28—86,  omit  the  Prajapatya  and  Piaacha 
ronna. 
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duties/  Wlien  the  bridegroom,  liaving  given  as  mucli  wealth 
as  he  can  afford  to  the  father  and  paternal  kinsmen,  and 
to  the  damsel  herself,  takes  her  voluntarily  as  his  bride^ 
that  marriage  is  named  Asura.  The  reciprocal  connection 
of  a  youth  and  a  damsel  with  mutual  desire,  is  the  marriage 
denominated  Gandharva,  contracted  for  the  purpose  of 
amorous  embraces,  and  proceeding  from  sensual  inclination. 
The  seizure  of  a  maiden  by  force  from  her  house,  while 
she  weeps  and  calls  for  assistance,  after  her  kinsmen  and 
friends  have  been  slain  in  battle  or  wounded,  and  their 
houses  broken  open,  is  the  marriage  styled  Bakshasa.  When 
the  lover  secretly  embraces  the  damsel,  either  sleeping  or 
flushed  with  strong  liquor,  or  disordered  in  her  intellect, 
that  sinful  marriage,  called  Pisacha,  is  the  eighth  and  the 
basest.'' 


Different 
of  law  marb 
by: 


The  Pisacha; 


The  Bakshasa ; 


§  77.  It  is  obvious  that  these  forms  are  founded  upon 
different  views  of  the  marriage  relation,  that  they  belong 
to  different  stages  of  society,  and  that  their  relative  antiquity 
is  exactly  in  the  inverse  ratio  to  the  order  in  which  they  are 
mentioned.  The  last  three  point  to  a  time  when  the  rights 
of  parents  over  their  daughters  were  unknown  or  disre- 
garded, and  when  men  procured  for  themselves  women 
(they  can  hardly  yet  be  called  wives)  by  force,  fraud,  or 
enticement.  But  even  these  three  show  variations  of  bar- 
barism. The  Pisacha  form  is  more  like  the  sudden  lust 
of  the  ourangoutang  than  anything  human.  The  first 
dawning  of  the  conjugal  idea  cannot  have  arisen,  when  the 
name  of  marriage  could  be  given  to  a  connection,  which  it 
would  be  an  exaggeration  to  describe  as  temporary.  The 
Bakshasa  form  is  simply  the  marriage  by  capture,  the 
existence  of  which,  coupled  with  the  practice  of  exogamy, 
Mr.  McLennan  has  tracked  out  in  the  most  remote  ages 
and  regions.  It  is  at  the  present  day  practised  among  the 
Meenas,  a  robber  tribe  of  central  India,  and  among  the 
Gonds  of  Berar,  not  as  a  symbol  but  a  matter  of  real 
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earnest ;  as  real  as  any  other  form  of  robbery  (w) .  The 
connection  between  the  Rakshasa  and  the  Gandharva  forms  The  Gandharva 
is  evidenced  by  the  fact  that  both  were  considered  lawful 
for  the  warrior  tribe  («).  The  latter  is  an  advance  beyond 
the  former  in  this  respect,  that  it  assumes  a  state  of  society 
in  which  a  friendly,  though  perhaps  stealthy,  intercourse 
was  possible  between  man  and  woman  before  their  union, 
and  in  which  the  inclinations  of  the  female  were  consulted. 
Both  forms  admitted  of  a  permanent  connection,  though 
there  is  certainly  nothing  in  the  definition  to  show  that 
permanence  was  a  necessary  element  in  either  transaction. 
The  remaining  forms  of  marriage  all  agree  in  this,  that  the 
dominion  of  the  parents  over  the  daughter  was  fully  recog- 
nized, and  that  the  essence  of  the  marriage  consisted  in  a 
formal  transfer  of  this  dominion  to  the  husband. 

§  78.  The  Asura  form,  or  marriage  by  purchase,  which  The  Asura  form. 
the  Sanskrit  writers  so  much  contemn  (y),  was  probably  the 
next  in  order  of  antiquity  to  those  already  mentioned.  When 
it  became  impossible,  or  inconvenient,  to  obtain  wives  by 
robbery  or  stealth,  and  when  it  was  still  necessary  to  obtain 
them  from  another  tribe  (z),  the  only  other  mode  would  be 
to  obtain  them  by  purchase.  And,  of  course,  the  same 
system  would  survive  even  when  marriage  was  permitted 
within  the  tribe,  though  not  within  the  family,  if  an 
unmarried  girl  was  a  valuable  conunodity  in  the  hands  of 
her  own  family,  either  as  a  servant,  while  she  remained 
unmarried,  or  as  a  possible  wife,  where  the  balance  of  the 
sexes  rendered  it  diflScult  to  obtain  wives.  As  delicacy 
increased  in  the  relation  between  the  sexes,  marriage  by 
sale  would  fall  into  disrepute  from  its  resemblance  to 
prostitution  (a).  Hence  Manu  says:  ^^Let  no  father, 
who  knows  the  law,  receive  a  gratuity  however  small  for 

iw)  Lyftll,  Asiatic  Studies.  168.    V.  N.  Mandlik,  441.    Ab  to  BorviTalfl  of  thig 
practice  in  the  Punjab,  see  Punjab  CuBtomary  Law,  II.  91. 
U)  Mann,  iix.  S  26. 
(y)  Mann,  m.  S  41. 
(m)  See  tm  to  this  necessity,  post,  $82. 
(o)  See  Teolon,  12.    Tusco  more  tute  tihi  dotem  q^uceria  corpore. 
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giving  his  daughter  in  marriage,  since  the  man  who  through, 
avarice  takes  a  gratuity  for  that  purpose  is  a  seller  of 

The  Arsha  form,  his  offspring"  (6).  The  Arsha  form,  which  is  one  of  the 
approved  forms,  appears  to  be  simply  a  survival  from  the 
Asura,  the  substantial  price  paid  for  the  girl  having  dwindled 
down  to  a  gift  of  slight,  or  nominal,  value  (c).  Another 
mode  of  preserving  the  symbol  of  sale  while  rejecting  the 
reality,  appears  to  have  been  the  receipt  of  a  gift  of  real 
value,  such  as  a  chariot  and  a  hundred  cows,  which  was 
immediately  returned  to  the  giver,  much  in  the  same  way 
as  our  Indian  officials  touch  a  valuable  nuzzitTy  which  is  at 
once  removed  by  the  servants  of  the  donor.  This  arrange- 
ment is  said  by  Apastamba  to  have  been  prescribed  by  the 
Vedas  "  in  order  to  fulfil  the  law," — ^that  is,  apparently, 
the  ancient  law,  by  which  the  binding  form  of  marriage 

Origin  of  dowry,  was  a  sale  {d) .  The  ultimate  compromise,  however,  appears 
to  have  been  that  the  present  given  by  the  suitor  was 
received  by  the  parents  for  the  benefit  of  the  bride,  and 
became  her  dowry.  Manu  says  :  "When  money  or  goods 
are  given  to  damsels,  whose  kinsmen  receive  them  not  for 
their  own  use,  it  is  no  sale ;  it  is  merely  a  token  of  cour- 
tesy and  affection  to  the  brides"  (e).  This  gift,  which  was 
called  her  fee  {quIJco),  passed  in  a  peculiar  course  of  devo- 
lution to  the  woman's  own  brothers ;  that  is,  back  again 
into  her  original  family,  instead  of  to  her  own  female  heirs. 
One  rendering  of  the  text  of  Gautama  which  regulates  this 
succession,  even  allowed  the  fee  to  go  to  her  brothers  daring 
her  life.  In  either  view,  it  was  evidently  considered  to  be 
something  over  which  her  family  had  special  rights.  If 
they  abandoned  the  possession,  they  retained  the  rever- 
sion (/).  This  was  probably  the  reason  that  where  a  girl, 
who  had  been  allowed  to  pass  maturity,  exercised  her  right 

(h)  Manu,  iii.  S  5,  ix.  §  98, 100. 

(c)  Mann,  m,  %W;  YajnaTalkya,  i.  §  59. 

(d)  Apastamba,  ii.  Yi.  13,  §  12.  See  Ma^r,  156,  who  compares  the  Boman 
"  Coemptio,"  and  the  German  "  Frankanf." 

(<)  Mann,  iii.  §  54 ;  Mayr,  157*  See  a  case  held  to  be  of  this  sort  in  Bombay 
In  the  goods  qf  Nathibai^  2  Bom.  9.  Mr.  McQahan  mentions  an  exactly  similar 
usage  as  preruling  among  the  Kirghii.    Campaigning  on  the  Oxm$,  60. 

(/)  Mayr,  170. 
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of  choosing  a  husband  for  herself,  the  bridegroom  was  not 
to  give  a  nuptial  present  to  her  father,  ^^  since  he  had  lost 
his  dominion  over  her,  by  detaining  her  at  a  time  when  she 
might  have  been  a  parent/^  But,  on  the  other  hand,  as 
the  reversion  was  thus  lost,  she  was  not  allowed  to  carry 
with  her  the  ornaments  she  had  received  from  her  own 
family  {g).  If  the  girl  died  before  marriage,  the  gifts  made 
by  the  bridegroom  reverted  to  him,  after  deducting  any 
expenses  that  might  have  been  already  incurred  (h), 

§  79.  The  essential  difference  between  the  three  remain-  Sssdnce  of  re. 
ing  forms,  viz.,  the  Brahma,  Daiva  and  Prajapatya,  and  SSI^ce  of ^ui" 
those  just  described,  is  this ;  that  while  on  the  one  hand  ^«nt- 
the  girl  is  voluntarily  handed  over  by  her  parents,  they  on 
the  other  hand  receive  no  equivalent.  The  Daiva  form  is 
expressly  stated  to  be  appropriate  to  an  officiating  priest, 
tiiat  is  a  Brahman.  Mann  describes  the  bridegroom  in  the  Bnhma  form. 
Brahma  form  as  ^^a  man  learned  in  the  Vedas,^'  therefore 
presumably  a  Brahman  also.  It  is  probable  that  these 
forms  first  arose  in  the  case  of  Brahmans.  When  mixed 
marriages  were  allowed,  the  great  reverence  shown  to  the 
Brahman  would  naturally  have  led  to  his  being  accepted 
upon  his  Own  merits,  without  any  payment.  In  time,  the 
same  practice  would  be  adopted,  even  when  he  was  marry- 
ing a  girl  of  his  own  caste.  When  these  forms  came  to  be 
universally  adopted  by  the  Brahmans,  they  would  be  fol- 
lowed by  the  inferior  classes  also  as  a  mark  of  respecta- 
bility. Just  as  a  marriage  in  St.  George's,  Hanover  Square, 
is  specially  prized  by  persons  who  do  not  happen  to  have 
houses  in  that  fashionable  district.  Prima  facie  one  would 
imagine  that  a  Brahma  marriage,  from  its  very  definition, 
was  inadmissible  for  a  Sudra ;  and  Manu  certainly  seems  to 
contemplate  only  the  last  four  as  applicable  to  the  case  of 
the  three  lo^er  classes  (t).  But  there  is  no  doubt  that  the 
Brahma  marriage  has  long  since  ceased  to  be  the  property 

(a)  Mkno,  is.  %  90-03. 

m  Tajnavalkya.  ii.  S 146  ;  Mitakshara,  ii.  11,  %  30. 

(t)  Ifaaiii,  ill.  S  22-26. 
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Brahma  and 
Asnra  alone 


PreBumption  as 
to  form. 


of  any  class  ;  and  the  Madras  Sudder  Court  have  held  that^ 
in  the  case  of  Sudras^  the  mere  fact  that  the  bride  is  given 
without  the  bestowal  of  any  gift  by  the  bridegroom,  consti- 
tutes the  marriage  one  of  the  Brahma  form  (fe). 

§  80.  Of  these  various  forms  of  marriage  all  but  two,  the 
Brahma  and  the  Asura,  are  now  obsolete.  Manu  treats  the 
first  four  as  the  approved  forms,  and  the  latter  four  as  dis- 
approved. He  permits  the  Gandharva  and  the  Bakshasa 
to  a  military  man.  Narada  forbids  the  Bakshasa  in  all 
cases.  Both  absolutely  forbid  the  Asura  and  the  Pisaolia(Z) . 
The  existence  of  the  disapproved  forms,  or  some  of 
them,  at  a  period  much  later  than  Narada,  is  evidenced  by 
the  rules  which  provide  a  peculiar  descent  for  the  stridhcma 
of  a  woman  so  married  (m).  It  is  stated  generally,  that  the 
Brahma  is  the  only  legal  form  at  present,  and  probably  this 
may  be  so  among  the  higher  classes,  to  whom  the  assertion 
is  limited  by  Mr.  Steele  {n).  But  there  is  no  doubt  that  the 
Asura  is  still  practised ;  and  in  Southern  India,  among  the 
Sudras,  it  is  a  very  common,  if  not  the  prevailing,  form  (o). 
Even  there,  however,  and  among  Sudras,  it  has  been  held 
that  the  presumption  will  be  against  the  assertion  that  a 
marriage  is  in  a  disapproved  form,  and  that  it  must  be  proved 
by  those  who  rely  on  it  for  any  purpose.  The  same  point 
has  been  decided  by  the  High  Court  in  Calcutta,  as  regards 
Bengal,  and  seems  to  have  been  assumed  by  the  Judicial 
Committee  in  a  case  from  Tirhoot  {p).  In  a  case  in  Western 
India,  the  Shastras  stated  that  although  Asura  marriages 


Ck)  8ivarama  v.  Bagavatij  Madras  Dec.  of  1859,  44. 

il)  Mann,  iii.  §  28,  24,  86-41  j  Narada,  xii.  §  45. 
(m)  Mitakfihara,  ii.  11,  §  11. 

(n)  Gibelin,  i.  68 ;  Oolebrooko,  Essays,  142  (ed.  of  1858)  j  Steele,  159.  V.  N. 
Mandlik,  801. 

(o)  3  Dig.  665;  1  Stra.  H.  L.  48:  Mayr,  155.  I  have  often  heard  tlie  same 
statement  made,  argu&ndo,  in  the  Madras  Conits  by  the  late  Mr.  J.  W.  Bnuison, 
a  barrister  of  great  local  and  professional  experience,  and  thoronghly  versed  in 
the  languages  and  customs  of  Southern  Inoia.  The  statement  seemed  to  be 
accepted  by  the  BaV  and  the  Bench.  Jagannatha  quotes  a  text  from  Yajna- 
valkya,  stating  that  the  Asura  ceremony  is  peculiar  to  the  mercantile  and  servile 
elates,  which  is  not  to  be  found  in  Stenzler  s  edition.  It  ought  to  come  in  after 
i.  §  61.    See  8  Dig.  604 ;  In  the  goods  ofNathihai,  2  Bom.  9. 

(p)  Kaithi  v.  Kulladasi;  Madras  Dec.  of  1860,  201 ;  Jv4o<m€ah  v.  Bu88tmt 
Coomar,  11  B.  L.  R.  286,  288,  S.  C,  19  Suth.  264}  Mt.  Th<ikoor  v.  Sai  Baluk 
Bam,  11  M.  I.  A.  175,  S.  C.  10  Suth.  (P.  C.)  8. 
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were  forbidden,  it  had  nevertheless  been  the  custom  of  the 

world  for  Brahmans  and  others  to  celebrate  such  marriages, 

and  that  no  one  had  ever  been  expelled  from  caste  for  such 

an  act  (g).     The  validity  of  a  Gandharva  marriage  between  Gandharvaform. 

Kshatriyas  appears  to  have  been  declared  by  the  Bengal 

Sadder  Court  in  1817,  and  to  have  been  assumed  both  by 

the  District  and  Sudder  Court  so  late  as  1850  and  1853  (r). 

It  seems  to  me,  however,  that  this  form  belongs  to  a  time 

when  the  notion  of  marriage  involved  no  idea  of  permanence 

or  exclasiveness.     Its  definition  implies  nothing  more  than 

fornication.     It  is  difficult  to  see  how  such  a  connection 

could  be  treated  at  present  as  constituting  a  marriage,  with 

the  incidents  and  results  of  such  a  union.     This  view  was 

unhesitatingly  laid  down  by  the  Allahabad  High  Court  in 

a  case  between  Rajputs,  when  the  offspring   of  such  a 

marriage  claimed  as,  but  was  held  not  to  be,  legitimate  (s) . 

§  81.  As  regards  the  persons  who  are  authorised  to  dis-  Power  to  dispose 
pose  of  a  girl,  Narada  says :  "  A  father  shall  give  his  °^  ^^' 
daughter  in  marriage  himself,  or  a  brother  with  the  father's 
consent,  or  a  grandfather,  maternal  uncle,  kinsmen,  or 
relatives.  In  default  of  all  these,  the  mother^  if  she  is 
qualified ;  if  she  is  not,  the  remoter  relations  should  give  a 
girl  in  marriage.  If  there  be  none  of  these,  the  girl  shall 
apply  to  the  king,  and  having  obtained  his  permission  to 
msJ^e  her  own  choice,  choose  a  husband  for  herselP'  {t). 
Where  a  father  had  abandoned  his  wife  and  daughter,  the 
mother  would  be  capable  to  give  away  her  daughter  (u). 
But  under  no  other  circumstances  woidd  a  marriage  con- 
tract be  binding  without  the  father's  consent  (t?).  And  the 
maternal  grandmother  has  a  right  of  disposal  superior  to 

(q)  Keshmo  Raa  v.  Naro,  2  Bor.  198,  [215, 221]  and  see  NundlaZy.  TapeedaSy 
IBtor.  18,  [16,20.] 

(r)  Hujmu  Chul  v.  Ranee  Bhadoorun,  cited  S.  D.  of  1846,  340;  S.  C.  7 
B.  8.  D.  feo,  S 1%.  606 ;  Jogendro  Deh.  ▼.  Funendro  Deh.,  14  M.  I.  A.  875. 

(9)  Bhaoni  v.  Maharaj  Singh,  3  AU.  788. 

(f)  Narada,  xii.  %  20—22 ;  Yajnavalkya,  i.  §  63. 

M  Baee  Rulyai  ▼.  Jeychund.  Bellaaia,  43,  S.  C.  1  Mor.  (N.  S.)  181. 

(r)  Nundlal  v.  Tcupeedas,  1  Bor.  14,  [16.] 
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tliatofthe  stepmother  (tc).  Where  tlie  natnral  guardian 
is  a  female^  she  is  not  necessarily  invested  with  exclasive 
authority  in  the  matter,  as  is  clear  from  the  fact  that  the 
mother,  who  ranks  next  to  the  father  as  natural  guardian, 
ranks  low  in  the  list  of  relations  for  the  purpose  of  dispos- 
ing of  her  daughter  in  marriage  (x).  But  the  High  Court 
of  Madras  refused  to  allow  a  divided  uncle  to  dispose  of 
his  niece  in  marriage  without  consulting  her  mother.  They 
admitted  that  the  text  of  Yajnavalkya  (i.  §  63)  could  not 
be  limited  to  the  case  of  a  divided  family,  but  they  thought 
that  the  object  of  placing  the  male  relations  before  the 
mother  was  merely  to  supply  that  protection  and  advice 
which  the  Hindu  system  considered  to  be  necessary  on 
account  of  the  dependent  condition  of  women.  That  depend- 
ence had  now  practically  ceased  to  be  enforced  by  the  law. 
Where  the  mother  was  at  once  the  guardian  of  the  girl,  and 
the  legal  possessor  of  the  estate  out  of  which  the  marriage 
expenses  must  be  defrayed,  they  considered  that  she  was 
entitled  to  be  consulted  on  the  one  hand,  and  the  male  rela- 
tions on  the  other,  but  that  the  Court  would  probably  inter- 
fere to  compel  the  marriage  of  a  girl  to  a  suitable  husband, 
if  chosen  by  either  party,  and  rejected  without  reasonable 
cause  by  the  other  (y). 


Fersons  to  be 
selected. 


Exogamy. 


Forbidden 
affinities. 


§  82.  The  selection  of  persons  to  be  married  is  limited  by 
two  rules :  first,  that  they  must  be  chosen  outside  the  family ; 
secondly f  that  they  must  be  chosen  inside  the  caste.  The 
first  of  these  rules  is  only  a  special  instance  of  that  singular 
prohibition  against  marriage  between  persons  belonging  to 
the  same  family,  or  tribe,  which  is  to  be  found  in  almost 
every  part  of  the  world,  and  to  which  Mr.  McLennan  has 
given  the  name  of  Exogamy.  According  to  the  Sanskrit 
writers,  persons  are  forbidden  to  marry  who  are  related  as 


(w)  Ram  Bunsee  t.  Soohh  Koonwaree,  7  Snth.  321 ;  S.  G.  3  Wym.  219;  S.  C. 
2  In.  Jut.  193. 


(flj)  Per  cur.,  7  Snth.  323. 


,^,  Namasevayam  v.  Annamal,  4  Mad.  H.  C.  339 ;  Mt.  Ruliyat  t.  Madkouneet 
2  Bor.  680,  [789};  Kumla  Buhoo  v.  Muneeshunkur,  i6.  689,  [746.] 
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sapindas.  This  relationship  extends  to  six  degrees  where 
the  common  ancestor  is  a  male.  Where  the  common  ances- 
tor is  a  female  there  is  a  difference  of  opinion ;  Manu  and 
Apastamba  extending  the  prohibition  in  her  case  also  to 
six  degrees^  while  Gautama,  Vishnu,  Vasishtha,  Sankha, 
Narada  and  Yajnavalkya  limit  it  to  four  degrees.  To  this 
restriction  some  of  the  above  writers  add  a  further  rule 
that  the  bride  and  bridegroom  must  not  be  of  the  same 
gotra  or  pravara.  That  is,  that  they  must  not  be  of  the  same 
family,  nor  invoke  the  same  ancestor  (2).  In  counting 
according  to  the  above  rules  the  person  under  consideration 
is  to  be  excluded.  That  is  to  say,  begin  from  the  bride  or 
bridegroom,  and  count,  exclusive  of  both  six,  or  four, 
degrees  upwards  according  as  their  relationship  with  the 
common  ancestor  is  through  the  father  or  the  mother  re- 
spectively, and  if  the  common  ancestor  is  not  reached  within 
those  degrees  on  both  sides,  they  are  not  sapindas,  and 
marriage  between  them  can  be  solemnised  (a).  In  this 
way  2,121  possible  relations  are  rendered  ineligible  for 
marriage ;  while  further  complications,  rendered  more  com- 
plex by  differences  of  opinion  among  the  commentators, 
arise  in  the  case  of  an  adopted  son,  who  is  excluded  from 
marriage  in  two  families,  or  where  relationship  is  traced 
through  stepmothers  (6).  On  the  other  hand,  the  strict- 
ness of  these  rules  is  relaxed  as  regards  Western  and 
Southeirn  India  by  writers  who  recognise  the  validity  of 
district,  or  family,  custom  permitting  intermarriages  within 
the  forbidden  degrees.  They  expressly  refer  to  marriages 
between  first  cousins,  such  as  that  of  a  man  with  the 
daughter  of  his  mother^s  brother,  or  of  his  father's  sister  (c). 

(s)  Mcmu,  iiL  6,  Apctstamba^.  v.  11,  §  16,  ISfOautama.  iv.  §  2 — 6,  Vishnu, 
mr.  S  9,  10,  Narada,  xii.  §  7.  Tajn,  i.  §  52,  53,  V.  N.  Mandlik,  411.  It  is  said 
that  a  woman  married  within  the  forbidden  degrees,  though  ^e  cannot  be  the 
wife  of  tbe  Inridegroom  for  any  conjugal  or  religions  purposes,  yet  cannot  be 
married  hy  another,  and  must  be  maintained  by  her  attempted  husband.  V.  N. 
Maiuilik,  dOS.  See  as  to  the  prohibited  degrees  in  the  Punjab,  Customary  Law,  II. 
120  174. 

(a)  y.  N.  Mandlik,  847:  Mitakshara,  cited  W.  &  B.  121,  post,  §  469.  The 
amiaient  Tariance  in  the  authorities  quoted  above  arises  from  some  counting  ez- 
cibnvely  and  others  inolusively. 

(h)  See  y.  N.  Mandlik,  852. 

(c)  See  the  antborities  cited  by  Mr.  y.  N.  Mandlik,  403,  413,  416-424,  448. 
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Usage,  unsupported  by  direct  authority,  permits  tlie  union 
of  a  man  with  his  own  sister's  daughter  (d).  Marriage 
with  a  niece  has,  however,  been  held  by  the  Bombay  High 
Court  to  be  incestuous  and  the  Madras  High  Court,  wliile 
admitting  that  the  rules  among  Sudras  were  not  as  strict 
as  among  Brahmans,  and  that  instances  existed  of  a  man 
marrying  his  brother's  daughter,  intimated  that  such  a 
practice  was  not  warranted  by  usage  (e). 

§  83.  The  restrictive  Sanskrit  texts  which  have  been 
referred  to  above  only  apply  to  the  twice  bom  classes. 
Even  amongst  these  it  is  stated  by  Mr.  V.  N.  Mandlik  that 
the  Kshatriyas  and  Vaisyas  have  neither  gro^ra  nor  pravara^ 
and  that  thousands  of  Brahmans  in  different  parts  of  the 
country  are  in  the  same  position.  As  regards  Sudras,  the 
restraint  upon  intermarriage  must  arise  from  usage,  or 
from  voluntary  adoption  of  the  Sanskrit  rules,  not  from 
any  inherent  efficacy  of  the  rules  themselves  (/).  But 
exactly  the  same  rule  against  intermarriages  between  mem- 
bers of  the  same  family  has  been  observed  among  the 
Kurumbas  of  the  NUgiris,  the  Meenas  of  Central  India^ 
the  Kandhs  of  Orissa,  and  among  the  Dravidian  races 
of  Southern  India  (g).  In  Madura,  the  women  of  the 
Chakkili  tribe  belong  to  the  right-hand  faction,  and 
the  men  to  the  left-hand  {h).  Evidently  a  relic  of  the 
time  when  men  had  to  marry  women  of  a  different  tribe. 
So  the  chiefs  of  the  Maravers  are  accustomed  to  marry 
Ahambadyan  women,  and  of  the  children  bom  of  such 
marriages,  the  males  must  marry  Ahambadyans,  and  the 
females  must  marry  Maravers  (i).  Exactly  the  opposite 
Endogamy.  rule  of  Endogamy  is  found  to  exist  among  other  tribes  in 
the  same  district.  For  instance,  among  the  Kalians,  the 
most  proper  marriage  for  a  man  is  with  his  first  cousin, 

id)  V.  N.  Mandlik. 

(e)  Rammngavda  v.  Shivaji  cited  V.  N.  Mandlik,  4S8 ;  Vythilinga  v.  Ftjta- 
thammaL  6  Mad.  43. 
(/}  V.  N.  Mandlik,  412,  481. 


a)  Breeks,  51 ;  Lyall,  i'ort.  Rev.,  Jan.  1877,  106 ;  Hnnter,  Orissa,  ii.  81. 
h)  Mad.  Mannal,  Pt.  II.  7. 
(0  Mad.  Manual,  Ft.  II.  42. 
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that  IB  the  daaghter  of  his  father's  sister  or  brother^  and 
failing  her^  with  his  own  aunt  or  niece.  Among  the  Mara- 
vers^  also,  marriage  is  permitted  between  the  children  of 
brothers  (h).  In  ancient  times,  the  incestnoos  marriages 
ot  the  Sakya  princes  with  their  own  sisters,  and  the  similar 
intercourse  of  the  Gtandhara  Brahmans  with  their  own  sis- 
ters and  daoghters-in-law  (Z),  present  an  illostration  of  the 
same  cnrions  conflict  of  principle. 

§  84.  The  prohibition  against  marriages  between  persons  Mixed  maiTiag;ee 
of  different  castes  is  comparatively  modem.  Originally,  ^J^®'yp®"^ 
marriages  between  men  of  one  class  and  women  of  a  lower, 
even  of  the  Sudra  class,  were  recognized  (m),  and  must  have 
tended  strongly  to  produce  that  amalgamation  of  the  cus^ 
toms  of  the  Aryans  and  the  aborigines,  which  I  have 
already  suggested  as  probable  {n) .  The  sons  of  such  unequal 
unions  were  said  to  rank  and  to  inherit,  not  equally,  but 
in  prox>ortions  regulated  according  to  the  class  of  their 
mother  (o).  Even  this  rule,  however,  appears  to  have  been 
an  innovation.  Baudhayana  lays  it  down  generally,  that 
^'in  case  of  a  competition  of  a  son  bom  from  a  wife  of  equal 
class,  and  of  one  bom  from  a  wife  of  a  lower  class,  the  son 
of  the  wife  of  lower  class  may  take  the  share  of  the  eldest, 
in  case  he  be  possessed  of  good  qualities''  (p).  All  the 
writers  allow  marriages  between  a  Sudra  woman  and  a 
Eshatriya  or  Yaisya,  but  there  is  much  conflict  as  to  mar* 
riages  between  a  Brahman  and  a  Sudra  woman.  Among  the 
Sutra  writers  the  validity  of  such  marriages  seems  to  be 
undisputed,  but  there  is  much  variance  as  to  the  position 
of  the  offspring.     Some  texts  represent  him  as  sharing  with 

ilc)  Mad.  Manual.  Pt.  II.  40,  60. 
(0  Wbeeler,  Hist.  Ind.  iii.  102 ;  Mair,  A.  S.  T.  ii.  468. 
(m)  ApMtamba  stands  alone  among  the  early  writers  in  not  recognizing  unequal 
marria^ces,  ii.  vi.  13,  §  4,  5.    It  will  be  remembered  that  he  does  not  recognize 
the  subsidiary  sons  either.    I  cannot  account  for  this  difiEerenoe,  unless  some 
passages  hare  &llen  out  in  the  text. 

(n)  I  take  the  Sudras  as  representing  the  aborigines  in  early  times,  but  I  am 
aware  there  is  much  controversy  upon  the  point.    See  Muir,  A.  S.  T.  i.  140— 
150.  289— 2»5,  iL  368,  456,  485 ;  Lassen,  Ind.  Alt.  i.  799. 
I  Mann,  ix.  §  140—164. 
Baudhayana,  ii.  2,  §  8.    See  Gautama,  xxviii.  {  35—38. 
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the  higher  sons;  others  as  only  inheriting  in  default  of 
them ;  others  as  never  taking  more  than  a  small  fraction 
of  the  estate ;  and  others  as  never  entitled  to  more  than 
maintenance  (q).  The  conflict  in  Mann  is  still  greater^  and 
shows  that  the  present  compilation  is  made  up  of  texts  of 
different  periods.  Some  texts  forbid  the  marriage^  some 
permit  it.  Some  allow  the  son  to  inherit,  others  forbid 
him  to  do  so  (r) .  But  perhaps  the  strongest  possible  recog- 
nition of  such  marriages  is  that  afforded  by  Manu  himself^ 
when  he  admits  that  the  offspring  resulting  from  them 
might  in  seven  generations  rise  to  the  highest  class  {a). 
It  seems^  however^  to  have  been  always  admitted  that  a 
Sudra  man  could  not  lawfully  marry  a  woman  of  a  higher 
class  than  his  own  {t). 

Mixed  marriagea       §  8^-  Marriages  between  persons  of  different  classes  are 
obsolete.  j^j^g  siuce  obsolete  (t*).    No  doubt  from  the  same  process 

of  ideas  which  has  split  up  the  whole  native  community 
into  countless  castes,  which  neither  eat,  drink,  nor  marry 
with  each  other  {v).  It  is  impossible  now  to  say  when 
mixed  marriages  first  became  extinct.  The  Mitakshara 
follows  Yajnavalkya  in  recognizing  such  marriages,  though 
the  phrase,  **  under  the  sanction  of  the  law  instances  do 
occur,'*  seems  to  show  that  they  were  dying  out  {w).  They 
are  also  mentioned  without  disapproval  by  the  Daya  Bhaga^ 
Smriti  Chandrika,  Sarasvati  Yilasa,  Yiramitrodaya,  Mad- 
haviya,  and  Yaradrajah  {x).  But  in  the  case  of  the  later 
authors,  at  all  events,  it  is  probable  the  discussion  was 

(q)  Bandliayaiia,  ii.  2,  §  6, 7, 21 ;  Gautama,  zzviii.  §  89 ;  Vaaishtha,  xvii.  21, 25. 

(r)  Of.  Manu,  iii.  8  12—19,  ix.  f  149—166  j  Narada,  xii.  §  4— <$  j  Yajnavalkya, 
i.  §  66,  67 ;  Smriti  Chandrika,  ii.  2,  §  8. 

U)  Manu,  X.  §  64 ;  see,  too,  §  42. 

it)  Manu,  ifi.  §  18,  ix.  §  157. 

(u)  Vrihat  Naradiya  Purawiy  8  Dig.  141 ;  D.  K.  8.  i.  2,  §  7. 

(v)  Marriages  between  persons  in  different  sub-divisiona  of  the  same  caste, 
e.g.,  of  Brahmans  or  Sudnis,  are  said  to  be  invalid  unless  sanctioned  by  local 
custom.  Melaram  t.  Thanoorarrit  9  Suth.  552 :  Narain  Dhara  y.  Rakhal^  1 
Oal.  1,  S.  G.  28  Suth.  884.  See,  however,  Pa/ndaiya  Talaver  v.  Puli  Talaver, 
1  Mad.  H.  0.  478,  affd.  18  M.  I.  A.  141 ;  S.  C.  4  Mad.  Jur.  828  j  S.  C.  8  B.  L. 
R.  (P.  C.)  1 J  S.  C.  12  Suth.  (P.  C.)  41. 

(w)  Mitakshara,  i.  8,  §  2. 

{a)  Daya  Bhaga,  ix. :  Smriti  Chandrika,  ii.  2,  {  6—9 ;  Viramit.,  p.  101,  (  2; 
Madhaviya,  §  24 ;  Yaradrajah,  18. 
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merely  introdaced  to  give  completeness  to  the  snbject^  and 
not  because  such  a  practice  really  subsisted. 

§  86.  Aa  the  great  and  primary  object  of  marriage  is  the  Physical  or 
procuring  of  male  issue,  physical  capacity  is  an  essential  ™®°**^  capacity, 
requisite,  so  long  as  mere  selection  of  a  bridegroom  is  con- 
cerned ;  bat  a  marriage  with  a  eunuch  is  not  an  absolute 
nuUiiy  as  with  us  (y).  Mental  incapckcity  stands  in  the  same 
position.  While  the  matter  rested  in  contract,  no  Court,  I 
imagine,  would  treat  a  promise  to  marry  a  lunatic  or  an 
idiot  as  binding;  but  the  marriage,  if  celebrated,  would  be 
valid.  The  lunatic,  or  idiot,  would  be  incapable  of  inherit- 
ing; but  his  issue  would  receive  their  shares  (2;).  A  Hindu 
marriage  is  the  performance  of  a  religious  duty  (a),  not  a 
contract ;  therefore  the  consenting  mind  is  not  necessary, 
and  its  absence,  whether  from  infancy  or  incapacity,  is 
immaterial  (&)• 

§  87.  The  efficacy  of  the  marriage  tie,  as  binding  either  Polygamy, 
party  to  the  transaction,  is  a  matter  upon  which  there  has 
been  a  considerable  change  in  the  Hindu  law,  while  its 
earlier  stage  was  evidently  in  accordance  with  usages  which 
we  find  at  present  existing  among  the  non-Aryan  races. 
Among  the  Elandhs,  ''so  long  as  a  woman  remains  true  to 
her  husband,  he  cannot  contract  a  second  marriage,  or 
even  keep  a  concubine,  without  her  permission'^  (c).  The 
same  rule  prevails  among  the  caste  of  musicians  in  Ahme- 
dabadl,  and  in  the  Yadanagara  Nagar  caste,  {d),  and  seems, 
from  the  evidence  of  the  Thesawaleme,  to  have  been  in 
force  among  the  Tamil  emigrants  into  Ceylon  (e).  One 
text  of  Mann  seems  to  indicate  that  there  was  a  time  when 
a  second  marriage  was  only  allowed  to  a  man  after  the 

(y)  Gf.  Narada,  zH.  S  8—19;  Mann,  ix.  §  79,  208.  Jolly,  §  280.  See  as  to 
witbdxmwal  from  contract,  post,  §  100.    Kcmahi  ▼.  BiMya,  1  All.  549. 

(s)  See  Gantama,  zzriii.  §  44;  Narada,  ziii.  §  22;  l&nn,  iz.  §  201—208 ;  W. 
&  6. 906 ;  Dabychwm  t.  Badachumf  2  M.  Dig.  99. 

(a)  Mann,  il.  §  66,  67,  vi.  J  86,  87.    See,  howerer,  v.  §  159. 

(M  Supra,  2  M.  Dig.  99,  W.  AB.  908,  per  curiam,  5  All.  513. 

Ic)  Hmtter's  Orissa,  ii.  84. 

(d)  Muhaahunkur  v,  ML  OoUuni^  2  Bor.  524<  [572.]  Y.  N.  Handlik,  406. 

{$)  TheiawBleme,  i.  §  11. 
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Second  mani- 
ages  of  women 
formerly  al- 
lowed. 


death  of  liis  former  wife  (/).  Another  set  of  texts  lays 
down  special  grounds  which  justify  a  husband  in  taking  a 
second  wife^  and  except  for  such  causes  it  appears  she 
could  not  be  superseded  without  her  consent  {g).  Other 
passages  provide  for  a  plurality  of  wives,  even  of  different 
classes,  without  any  restriction  (k).  A  peculiar  sanctity, 
however,  seems  to  have  been  attributed  to  the  first  mar- 
riage, as  being  that  which  was  contracted  from  a  sense  of 
duty,  and  not  merely  for  personal  gratification.  The  first 
married  wife  had  precedence  over  the  others,  and  her  first- 
bom  son  over  his  half-brothers  {i).  It  is  probable  that 
originally  the  secondary  wives  were  considered  as  merely 
a  superior  class  of  concubines,  like  the  handmaids  of  the 
Jewish  patriarchs.  It  is  now  quite  settled  that  a  Hindu  is 
absolutely  without  restriction  as  to  the  number  of  his 
wives,  and  may  marry  again  without  his  wife's  consent,  or 
any  justification  except  his  own  wish  {k).  He  cannot, 
however,  divorce  lus  wife  except  by  special  local  usage  {1} ; 
nor  does  conversion  to  Christianity,  with  its  consequence 
of  expulsion  from  caste,  operate  as  a  dissolution  of  the 
union  (m). 

§  88.  The  prohibition  against  second  marriages  of  women^ 
either  after  divorce,  or  upon  widowhood,  has  no  foundation 
either  in  early  Hindu  law  or  custom.  Passages  of  the  Yedas 
quoted  by  Dr.  Mayr  sanction  the  remarriage  of  widows  (n). 
And  the  second  marriage  of  women  who  have  left  their  hus- 
bands for  justifiable  cause,  or  who  have  been  deserted  by 


(/)  "  Having  thni  kindled  sacred  fires  and  performed  funeral  rites  to  his  wife, 
wlio  died  before  him,  he  may  again  marry,  and  again  light  the  nuptial  fire.'* 
Mann,  T.  §  168 ;  and  see  ix.  §  101, 102. 

(g)  Mano,  ix.  S  77--62,  Apastamba,  ii.  v.  ii.  §  12—18.  This  seems  still  to  be 
the  nsMre  among  some  castes  of  the  Deccan.  Steele,  80,  168,  and  in  Bengal. 
KdUy  Chumr,  VukheefP  Cal.,  692. 


(h)  Mann,  iii.  §  12.  vui.  §  204,  ix.  §  85—87. 

ii)  See  l^n,  lii.  i  12, 14,  ix.  §  107, 122— 1 J 

Oc)  Daya  Bha^,  ix.  §  6,  note ;  1  Stra.  H.  L 

Nuthoo.  I  Bor.  69  [65]  ;  Vlrcuvamy  v.  Appasv 


122— 126;|x>«e,  §461. 


k)  Daya  Bhafl^,  ix.  §  6,  note ;  1  Stra.  H.  L.  66 ;  Steele,  168 :  Huree  Bhaee  t. 

,thoo,  I  Bor.  69  [65]  ;  Virasvamy  v.  Appasvamy,  1  Mad.  H.  d.  876. 

(Z)  8noh  a  usage  has  been  affirmed  in  Assam.  Kudomee  ▼.  Joteeram,  8  Cal. 
805. 

(m)  AdmmUiraior'Qeneral  y.  Anandachari,  0  Mad.  466.  Bee  Aot  XXI  of 
1866 

(n)  Mayr,  181.    It  is  now  restored  by  Act  XV  of  1866,  see  po$t,  §  512. 
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them,  OP  whose  husbands  are  dead,  is  expressly  sanctioned 
by  the  early  writers  (o) .  The  authority  of  Manu  is  strongly 
on  the  other  side ;  but  I  think  it  is  plain  that  this  is  one  of 
the  many  instances  in  which  the  existing  text  has  suffered 
from  interpolations  and  omissions.  Manu  declares  that  a 
man  may  only  marry  a  virgin,  and  that  a  widow  may  not 
marry  again  (p).  The  only  exception  which  he  appears 
to  allow^  is  in  the  case  of  a  girl  whose  husband  has  died 
before  consummation,  who  may  be  married  again  to  the 
brother  of  the  deceased  bridegroom  {q) .  On  the  other  hand, 
two  other  texts  appear  to  recognize  and  sanction  the  second 
marriage,  either  of  a  widow,  or  of  a  wife  forsaken  by  her 
husband  (r).     The  contradiction  appears  to  arise  from  the   „  ,  ,, 

11.,  ...  -  i      I.  .1  .    .      -I  .       .   .  1.         Probable  omis- 

deliberate  onussion  of  part  of  the  original  text  in  an  earlier  sion  in  present 

portion  of  the  same  chapter.     At  ix.  §  76  a  wife,  whose  hus-    ®    °      "^* 

band  resides  abroad,  is  directed  to  wait  for  him  eight,  six,  or 

three,  years  according  to  the  reason  for  his  original  absence. 

Nothing  is  said  as  to  what  is  to  happen  at  the  end  of  the 

time.     Kulluka  Bhatta  inserts  a  gloss : — ''^ after  these  terms 

haye  expired,  she  must  follow  him"  («).     Now  if  we  look 

to  the  corresponding  part  of  Narada,  who  had  an  earlier 

text  of  Manu  before  him  {t),  we  find  that  he  lays  down 

that  ''there  are  five  cases  in  which  a  woman  may  take 

another  husband;   her  first  husband  having  perished,  or 

died  naturally,  or  gone  abroad,  or  if  he  be  impotent,  or 

have  lost  his  caste."    Then  follow  the  periods  during  which 

a  woman  is  to  wait  for  her  absent  husband,  and  the  whole 

thing  is  made  into  sense  by  the  direction,  that  when  the 

time  has  expired  she  may  betake  herself  to  another  man  {u). 


(o)  Namda,  xu.  §  97—101 ;  «ee  too  §  18,  19,  24,  46-49,  63  ;  Devala,  2  Dig. 
m  I  Baadliayaiuku.  §  20 ;  VaaiBhtiia,  xvii.  §  18  j  Katyayana,  8  Dig.  236. 
(p)  Mann,  viii.  |  226,  v.  §  161—168.    See,  to  the  same  efifeot,  Apastamba,  ii. 

''(g)  Manu,  ix.  §  69,  70  j  antBy  §  69.  Vasiahtha,  xvii.  74,  plaoea  no  restriction  on 
hst  tecond  ohoioe. 

(r)  Manu,  ix.  §  175, 176.    See  1  Gib.  84, 104.  , 

(*)  Thi»  is  ^parently  founded  on  a  text  attributed  to  YaBwhtha,  xvu.  7o— 80, 
which  is  to  the  same  effect. 

it)  See  ante^  §  21 ;  Introd.  to  Naiada. 

(tt)  Narada,  zu.  §  97—101.    See  also  authontaes,  antey  note  (g). 
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*  Nothing  is  said  about  her  following  him,  which  after  such 
an  absence  would  probably  be  impossible  or  useless.  If  a 
similar  passage  had  followed  §  76  in  Manu,  the  texts  at 
§  175,  176  would  be  intelligible  and  consistent.  When 
second  marriages  were  no  longer  allowed,  these  passages 
seem  to  have  been  left  out,  and  others  of  an  exactly  oppo- 
site character  were  inserted;  the  texts  at  §  175,  176  then 
became  unmeaning,  but  they  were  retained  to  explain  the 
phrase,  "  son  of  an  unmarried  woman,**  which  had  already 
appeared  in  the  list  of  subsidiary  sons.  It  is  probable  that 
the  change  of  usage  on  this  point  arose  from  the  influence 
of  Brahmanical  opinion,  marriage  coming  to  be  looked  upon 
as  a  sort  of  sacrament,  the  effect  of  which  was  indelible. 
A  similar  cause  has  produced  that  difference  of  opinion 
upon  the  legality  of  marriage  following  upon  divorce  which 
prevails  in  Protestant  and  Roman  Catholic  countries.  If 
it  is  asked  why  the  law  varied  in  exactly  the  opposite 
direction  in  regard  to  second  marriages  of  men,  the  only 
answer  I  can  suggest  is,  that  men  have  always  moulded  the 
law  of  marriage  so  as  to  be  most  agreeable  to  themselves. 

Usage  of  other   '      §  89.  When  WO  examine  the  usages  of  the  aboriginal 
^^^'  races,  or  of  those  who  have  not  come  under  Brahmanical 

influence,  we  find  a  system  prevailing  exactly  like  that 
described  by  Narada.  Among  the  Jat  population  of  the 
Punjab,  not  only  a  widow,  but  a  wife  who  has  been  deserted, 
or  put  away,  by  her  husband,  may  marry  again,  and  will 
have  all  the  rights  of  a  lawful  wife.  The  same  rule  exists 
among  the  Lingaits  of  South  Canara  {v) .  In  Western  India, 
the  second  marriage  of  a  wife  or  widow  (called  Pat  by  the 
Mahrattas,  and  Natra  in  Guzerat)  is  allowed  among  all  the 
lower  castes.  The  cases  in  which  a  wife  may  re-marry  are 
stated  by  Mr.  Steele  as  being,  if  the  husband  prove  impo- 
tent, or  the  parties  continually  quarrel;  if  the  marriage 
were  irregularly  concluded ;  if  by  mutual  consent  the  hus- 

(v)  Pimjab  Customary  Law,  II.  131. 174, 190, 192, 198.    Pimjab  Customary,  95. 
Virasangappa  v.  Rudrappat  8  Had.  440. 
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band  breaks  Ids  wife's  neck-ornament^  and  gives  her  a  chor^ 
ckiUee  (writing  of  divorcement),  or  if  he  has  been  absent 
and  unbeard  of  for  twelve  years.  Should  he  afterwards 
return,  she  may  live  with  either  party  at  her  own  option,  the 
person  deserted  being  reimbursed  his  marriage  expenses. 
A  widow's  pai  is  considered  more  honourable  than  a  wife's, 
but  children  by  pat  are  equally  legitimate  with  those  by  a 
first  marriage  (w).  The  right  of  a  divorce  and  second  mar-  second  mar- 
riage has  been  repeatedly  aflirmed  by  the  Bombay  Courts  {x).  J^J^  *"^  ^" 
So,  in  Southern  India  widow  marriage  and  divorce  is  com- 
mon among  many  of  the  lower  castes,  such  as  the  YelMans 
of  the  Palanis,  the  Maravers  (except  in  the  case  of  the 
women  of  the  Sambhu  Nattan  division),  the  Kalians,  the 
FaUans  (y),  the  tank-diggers,  the  potters,  the  barbers,  and 
the  pariahs  generally  (z).  In  the  better  classes,  such  as 
the  oilmongers,  the  weavers,  and  a  wandering  class  of  min- 
strels, called  the  Bhat  Rajahs,  who  claim  to  be  Kshatriyas, 
it  is  found  in  some  localities  and  not  in  others  (a).  It 
is  not  practised  at  all  among  the  Brahmans  and  Kshat« 
riyas,  or  among  the  higher  classes  of  Sudras,  such  as  the 
shepherds,  the  Komaty  caste,  the  writers,  or  the  five  artisan 
classes,  who  claim  equality  with  the  Brahmans  and  wear  the 
thread  (5).  Similarly  the  Bengal  High  Court  has  recog- 
nised the  validity  of  widow  marriage  among  the  Nomosud- 
ras  (c).     The  degree  in  which  divorce  and  widow  marriage 


(it)  Steele,  26.  169,  168:  W.  A  B.  139  to  146,  162,  168, 167.  The  ftxtwaha 
leooraed  at  jap,  112, 114, 189.  141.  were  evidently  given  by  Shastris,  who  treated 
such  second  mamagee  as  illegal.  See  too  Huree  Bhaee  v.  Nuthoo,  1  Bor.  59, 
[65]  note. 

(2)  Am  to  divorce,  see  Kaseram  v.  Umbaram,  I  Bor.  887  [429]  ;  Kasee  DkooU 
lubh  V.  ButUm  Boee,  ib.  410  [462] ;  Muhashunleer  v.  Mt.  Oottum,  2  Bor.  624 
[572] ;  Dyaram  v.  Baeewnba,  BellaBis,  86.  R,  v.  Kar8an,2  Bom.  H.  C.  124, 
R,  V.  Sambku,  1  Bom.  847,  Oovemment  of  Bombay  v.  Oanga,  4  Bom.  880. 
EmpresB  v.  (7m%,  6  Bom.  126.  As  to  -widow  marriage,  Hurkoonumr  v.  RuUun 
Baee,  1  Bor.  481  [475]  :  Treekumjee  v.  Mt.  Laro  Laroo,2  Bor.  861  [897]  ;  Baee 
RnUton  V.  Lalla  Munnohur^  BeUoBis,  86 ;  Baee  Sheo  Y^Kuttonjee,  Morris,  Ft.  I. 
IW.    Beeper  curiam,  Rah%  v.  Oovindf  1  Bom.  114. 

(y)  Uid.  Manual,  Pt.  II.  88,  40,  68 ;  Kattama  Nachiar  v.  Dorasinga  Tevar,  6 
Mad.  H.  0.  829 ;  Murugayi  v.  Viramakalif  1  Mad.  226. 

(z)  Madras  Gensns  Beport,  157, 159,  164, 171. 

(a)  Ibid.  141,  148,  155. 

lb)  Ibid.  1S7,  140, 148, 149, 162. 

(c)  Hurry  Chum  v.  Nunai  Cha/nd,  10  Cal.  188. 
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prevails  is  probably  in  the  direct  ratio  to  the  degree  in 
which  the  respective  castes  have  imitated  Brahman  habits. 
The  Thesawaleme  treats  widow  marriage  as  a  matter  of 
course  {d),  and  we  may  fairly  assume  that  it  was  so  origin* 
ally  among  all  the  Tamil  races. 

Betrothal  §  90.  Marriage  is  not  to  be  confounded  with  betrothal. 

The  one  is  a  completed  transaction ;  the  other  is  only  a 
contract.  Manu  says^  ''  Neither  ancients  nor  modems  who 
were  good  men  have  ever  given  a  damsel  in  marriage  after 
she  had  been  promised  to  another  man"  (e).     But  Narada 

18  revocable.  ^^^  Yajnavalkya  both  admit  the  right  of  a  father  to  annul 
a  betrothal  to  one  suitor,  if  a  better  match  presents  him- 
self ;  and  either  party  to  the  contract  is  allowed  to  with- 
draw from  it,   where   certain  specified  defects  are   dis- 

Resuit  of  breach  covered  (/).    Narada  states  that  a  man  who  withdraws 

of  contract.  from  his  contract  without  proper  cause,  may  be  compelled 
to  marry  the  girl  even  against  his  will.  But  it  is  now 
settled  by  decision  that  a  contract  to  marry  will  not 
be  specifically  enforced,  and  that  the  only  remedy  is  by 
an  action  for  damages  (g).  All  expenses  resulting  from  the 
abortive  contract  would  be  recoverable  in  such  an  action  (A). 
Of  course,  no  such  claim  could  be  maintained  where  the 
contract  failed  from  the  wilful,  or  negligent,  conduct  of  the 
complaining  party  (i).  Probably  the  real  difficulty  has 
often  been  to  distinguish  between  two  things  which  are 
sometimes  called  by  the  same  name,  vie.,  the  betrothal, 
which  is  only  a  promise  to  marry,  and  the  pledg- 
ing of  troth,  which  forms  part  of  the  marriage  itself.  The 
former  class  of  betrothal  is  often  celebrated  with  much 
ceremony,  but  this  does  not  alter  its  character.  So,  in  the 
actual  marriage  there  are  numerous  formalities,  and  many 

id)  ThoBawaleme,  i.  §  10. 

(e)  Manu,  ix.  §  99. 

(/)  Narada,  xu.  §  80—88;  Yajnavalkya,!.  §  65,6«;  Vasishtha,  2  Dig.  4S7, 
490;  Katyayana,  ih.  491 ;  Mitakshara.  ii.  11,  §  27. 

ig)  Narada,  sdi.  §  85  :  Umed  v.  Nagmdaa,  7  Bom.  H.  C.  O.  C.  122 ;  Nawhut  v. 
Mt.  Lad  Kooer,  5  N.- W.  P.  102 ;  re  Gunput  Narain  Singh,  1  Cal.  74. 

ih)  Mitakshara,  ii.  11,  §  28. 

(i)  Divi  Virasalingam  v.  Alaturti,  Mad.  Deo.  of  1860,  274. 
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recitals  of  holy  texts,  but  the  operative  part  of  the  trans- 
action consists  in  the  seven  steps  taken  by  the  bridal  pair. 
On  the  completion  of  the  last  step,  the  actual  marriage  has  Septapati. 
taken  place  (k).  Till  then  it  is  imperfect  and  revocable. 
Even  this  procpeding,  however,  is  not  absolutely  essential. 
It  is  a  form  which,  if  complied  with,  is  conclusive.  But  if 
it  is  shown  that  by  the  custom  of  the  caste,  or  district,  any 
other  form  is  considered  as  constituting  a  marriage,  then 
the  adoption  of  that  form,  with  the  intention  of  thereby 
completing  the  marriage  union,  is  sufficient  (Z).  In  some 
communities  there  is  a  custom  that  after  the  actual  marriage 
has  taken  place  a  further  ceremony  must  be  performed 
before  cohabitation,  and  if  the  man  who  has  gone  through 
the  first  ceremony  declines  to  perform  the  second,  the  girl 
may  lawfully  marry  again  (m).  But  the  legal  result  of  such 
a  custom  would  appear  to  be  that  there  is  no  binding  and 
complete  marriage  until  after  the  second  ceremony.  In  the 
absence  of  any  such  custom  the  marriage  is  complete,  even 
though  never  followed  by  consummation,  and  though,  in 
consequence  of  the  conversion  to  Christianity  of  one  party, 
the  other  renounces  the  obligations  of  marriage  {n) . 

§91.  A  marriage  actually  and  properly  celebrated  will  be  irregular  mar- 
legal  and  binding,  although  it  has  taken  place  in  violation 
of  a  previous  agreement  to  marry  another  person  (o)  ;  or 
although  it  has  been  performed  without  the  consent  of  the 
person  whose  consent  ought  to  have  been  obtained  (p) .  For 
this  is  one  of  the  cases  in  which  necessity  compels  the  appli- 
cation of  the  maxim.  Factum  valet,  quod  fieri  non  debuit. 


[l)  Mann,  iz.  §227 ;  Narada,  xii.  §  2 : 
Coleb.  Essays,  128.    See  oases  last  cited. 


Yama,  2  Dig.  488  j  Viramit.,  ii.  2.  §  4 ; 

j  35 :  see  fatTrah,  2  M.  Dig.  45  ;  Qatha  Ram  v.  Moohita  KochiUy 
.  h.  B.'298,  8.  C.  28  Suth.  179.  Kally  Chum  v.  Dukhee,  5  Cal.  692.  V.  N. 
KizidUk^  404.  Hurrp  Churn  v.Nimai  Chand,  10  Col.  im.  When  the  fact  of  the 
oelebration  of  marriage  is  established,  it  will  be  presumed,  in  the  absence  of 
eridence  to  the  contrary,  that  all  the  necessary  ceremonies  have  been  complied 
with.    Brindabun  Chundra  v.  Chundra  Kunnokar,  12  Cal.  140. 


(w)  BooUhand  v.  Janokee,  25  W.  R.  386. 


Administrator-Qenerdl  v.  Anandachari.  9  Mad.  466. 


(o1  Khooshal  ▼.  Bhugvxin  Moiee,  1  Bor.  138  [155] 
(p)  BaeeRulyat  y.  Jeychund,  Bellasis,  43  S.  C.  1 J 


Mor.  N.  S.  181. 
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When  the  marriage  is  once  completed,  if  either  party  refuses 
to  live  with  the  other,  the  case  is  no  longer  one  for  specific 
performance  of  a  contract,  but  for  restitution  of  conjugal 

how  enforced.  rights.  It  has  long  since  been  settled  that  such  a  suit  would 
lie  between  Hindus,  but  there  was  much  conflict  of  authority 
as  to  the  mode  in  which  the  decree  was  to  be  enforced  (g). 
The  point  has  now  been  settled  by  s.  260  of  the  Civil  Proce- 
dure Code  (Act  XrV  of  1882),  which  provides  that  where 
the  party  against  whom  the  decree  has  been  made  has  had 
an  opportunity  of  obeying  it,  and  has  wilfully  failed  to  do 
so,  it  may  be  enforced  by  imprisonment,  or  by  attachment 

OiMfcodyof  wife,  of  property,  or  by  both  (r).  Prima  fade  the  husband  is 
the  legal  guardian  of  his  wife,  and  is  entitled  to  require 
her  to  live  in  his  house  from  the  moment  of  the  marriage, 
however  young  she  may  be.  But  this  right  does  not  exist, 
where  by  custom,  or  agreement,  the  wife  is  to  remain  in 
her  parents^  house,  until  puberty  is  established  {a). 


(g)  See  Qatha  Bam  v.  Moohita  Kochint  14  B.  L.  R.  298  S.  C.  28  Suth.  179, 
Jogendronundini  v.  Hurry  DoaSt  5  Gal.  600.  Pahhandu,  v.  Manki,  S  AU.  506. 
Dadaji  ▼.  RuTcmahait  10  Bom.  801. 

(r)  Under  this  Section,  as  in  England,  the  Gonrt  will  take  into  conndeiation 
any  circnmstanoes  which  establish  a  reasonable  objection  on  the  part  of  the  wife, 
and  will  impose  proper  conditions  upon  the  husband  in  reference  to  such  objection, 
Paigi  v.  8Monarra%nt  8  All.  78. 

(8)  Kateeran  v.  ML  Oendhenee,  23  W.  R.  178;  Suntosh  Ram  v.  Gem  Pot* 
tuck,  ib.  22.    See  post,  §  414. 
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CHAPTER  V. 

FAMILY  RELATIONS. 

Adoption. 

§  92.  Thjbbi  is  a  singular  disproportion  between  the  space  Little  noticed  in 
necessarily  devoted  to  adoption  in  the  English  works  on 
Hindu  law,  and  that  which  it  occupies  in  the  early  law-books. 
One  might  read  through  all  the  texts  from  the  Sutra  writers 
down  to  the  Daya  Bhaga  without  discovering  that  adoption 
is  a  matter  of  any  prominence  in  the  Hindu  system.  But 
for  the  two  treatises  translated  by  Mr.  Sutherland,  it  may 
almost  be  affirmed  that  Englishmen  would  never  have  dis- 
covered the  fact  at  all.  Even  in  Jagannatha's  Digest,  the 
subject  only  takes  up  thirty-two  pages.  The  fact  is  that 
the  law  of  adoption,  as  at  present  administered,  is  a  purely 
modern  development  from  a  very  few  old  texts.  The  very 
absence  of  direct  authority  has  caused  an  immense  growth 
of  subtleties  and  refinements.  The  effect  that  every  adop- 
tion most  have  upon  the  devolution  of  property  causes  ev^ry 
case  that  can  be  disputed  to  be  brought  into  Court.  Fresh 
rules  are  imagined,  or  invented.  Notwithstanding  the 
spiritual  benefits  which  are  supposed  to  follow  from  the 
practice,  it  is  doubtful  whether  it  would  ever  be  heard  of, 
if  an  adopted  son  was  not  also  an  heir.  Paupers  have  souls 
to  be  saved,  but  they  are  not  in  the  habit  of  adopting. 

§  93.  I  have  already  (§  65)  pointed  out  the  advantages  Importance  of 
which  all  early  races  would  derive  from  the  possession  of 
sons,  and  the  peculiar  necessity  for  male  offspring  which 
would  press  upon  the  Aryans,  on  account  of  their  religious 
system*    This  want  was  amply  met  by  the  early  Hindu  law. 
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which  provided  twelve  sorts  of  sons,  all  of  whom  were  com- 
petent to  prevent  a  failure  of  obsequies,  in  the  absence  of 
legitimate  issue  (a).  For  religious  purposes,  the  son  of  the 
appointed  daughter  seems  to  have  been  completely  equal 
in  eflScacy  with  the  natural-bom  son  (b),  and  where  any  one 
of  several  brothers  had  a  son,  the  latter  was  considered  to 
be  the  son  of  all  the  brothers ;  KuUuka  Bhatta  actually  adds 
a  gloss ;  ^^  So  that  if  such  nephew  would  be  the  heir,  the 
uncles  have  no  power  to  adopt  a  son ;"  and  the  same  view 
was  maintained  by  Chandesvara  and  other  conmientators  (c). 
It  is  evident,  therefore,  that  in  early  times  the  five  sorts  of 

Compaiutivo        adopted  sons  must  have  been  of  very  secondary  importance. 

adopted  eon.  Apastamba  expressly  states  that  '^  the  gift  or  acceptance 
of  a  son,  and  the  right  to  buy  or  sell  a  child,  is  not  recog- 
nized" (d).  And  Katyayana  permits  the  gift,  or  sale,  of  a 
son  during  a  season  of  distress,  but  not  othervnse  (e).  The 
same  low  estimation  of  adopted  sons  is  evidenced  by  the 
rank  which  they  occupied  in  the  order  of  sons.  A  refer- 
ence to  the  table  which  accompanies  §  64  will  show,  that 
out  of  fourteen  authorities  there  quoted  only  five  place  even 
the  dattaka  among  the  first  six.  Now  this  is  not  a  mere 
matter  of  arrangement,  for  they  all  without  exception  give 
rights  of  inheritance  to  the  first  six  sons  which  are  denied 
to  the  remaining  six.  No  doubt  Manu  is  one  of  the  five 
who  thus  favours  the  adopted  son.  But  it  may  be  ques- 
tioned whether  his  text  has  not  undergone  an  alteration  in 
that  respect.  Both  Yajnavalkya  and  Narada,  who  were 
later  than  Manu,  place  the  adopted  among  the  later  six. 
Narada  expressly  states  that  he  took  Manu  as  the  basis  of 
his  work.  An  examination  of  the  marginal  references  in 
Stenzler^s  Yajnavalkya  will  establish  that  he  did  the  same. 

(a)  Manu,  iz.  §  180;  cf.  §  161,  which,  as  explained  by  Knlluka  Bhatta,  seems 
to  be  an  interpolation,  intiY>dnced  when  subsidiary  sons  had  become  obeolate. 
Yrihaspati,  Duttaka  Uhandrika,  i.  §  8. 

(b)  Vishnu,  xv.  §  4,7;  Manu,  ix.  §  127—139. 

(C)  Vasishtha,  xvii.  §  8 ;  Vishnu,  xv.  §  42  j  Manu,  ix.  §  182  j  3  Dig.  266 ;  Dat, 
taka  Chandrika,  i.  }  21. 

id)  Apastamba,  ii.  13,  vi.  §  11. 

(e)  Dattaka  Mimamsa,  i.  §  7,  8.  Mitakshara,  i.  11,  §  10  refers  this  prohibition 
to  the  giver  not  the  taker  of  the  »on.    A  contrary  view  was  taken  by  Apararka. 
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It  win  be  seen  by  the  table  that  these  two  agree  much  more 
closely  with  each  other  than  either  does  with  Manu  as  it  now 
stands.  It  is  diflScult  to  account  for  their  differing  from  so 
high  an  authority,  if  they  had  before  them  the  text  which 
we  possess.  In  any  case,  the  mere  fact  that  differences  of 
opinion  did  exist  on  such  a  point  would  seem  to  show  that 
it  had  not  assumed  any  great  prominence. 

§  94.  When  the  number  of  subsidiary  sons  was  diminished  Diminished 

*  1  -I     *  .  number  of  modes 

from  the  causes  I  have  already  suggested  (§  75),  the  import-  of  adoption. 
ance  of  the  adopted  sons,  who  alone  were  left,  would  natu- 
rally increase.  Even  where  a  brother's  son  existed,  though 
he  might  procure  for  his  uncle  all  the  required  spiritual 
blessings,  still  an  adoption  would  be  necessary,  "  for  the  cele- 
bration of  name,  and  the  due  perpetuation  of  lineage"  (/). 
As  partition  and  self -acquisition  became  more  conmion,  the 
latter  objects  would  naturally  be  more  desired. .  It  is  singu- 
lar^ then,  that  we  should  find  the  same  diminution  exhibit- 
ing itseU  in  the  forms  of  adoption  {g).  The  explanation  is 
probably  to  be  found  in  the  growth  of  Brahmanical  influ- 
ence, and  the  consequent  prominence  given  to  the  religious 
principle.  If  the  primary  object  of  adoption  was  to  gratify 
the  manes  of  the  ancestors  by  annual  offerings,  it  was  neces- 
sary to  delude  the  manes,  as  it  were,  into  the  idea  that  the 
offerer  really  was  their  descendant.  He  was  to  look  as  much 
like  a  real  son  as  possible,  and  certainly  not  to  be  one  who 
could  never  have  been  a  son.  Hence  arose  that  body  of 
rules  which  were  evolved  out  of  the  phrase  of  ^aunaka,  that 
he  must  be  *^  the  reflection  of  a  son*'  (h).    He  was  to  be  a 

(f)  B^taka  Chandrika,  i.  §  22 ;  t.  Darp.  789. 

(g)  In  addition  to  the  general  anthorities  cited,  antey  §  75,  see  as  to  the  obso- 
leteness of  the  Krita  fom.  1  Stra.  H.  L.  182 ;  I.  N.  C.  72;  Eshan  Kishor  v. 
Haris  Chandra,  18  B.  L.  B.  Appz.  42,  S.  C.  21  Bath.  881.  As  to  the  Svayam- 
datta,  BasJuBtiappa  v.  ShivlingappOy  10  Bom.  H.  C.  268.  As  to  a  form  oalled 
paluk  patro,  Kalee  Chunder  v.  meeo  Chundevy  2  Suth.  281.  Other  fonns  might 
perhaps  be  valid,  when  sanctioned  bv  local  custom,  as  the  Krita  system  is  said 
i(in  to  exist  among  the  GkMains,  1  W.  MacN.  101. 

(A)  Dattaka  Mimamsa,  t.  §  15.  It  seems  possible  that  thb  metaphor  is  itself 
a  mistake.  Dr.  BfLhler  translates  the  verse,  **  He  then  should  adorn  the  child, 
which  (now)  resembles  a  son  of  the  receiver's  body ;"  that  is^  which  has  come  to 
nsemble  a  son  by  the  previous  ceremony  of  giving  and  receiving.  See  Journal 
As.  Soo.  Bengal,  1866,  art.  Caunaka-Smriti. 
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person  wtose  mother  might  have  been  married  by  the 
adopter  (i) ;  he  was  to  be  of  the  same  class ;  he  was  to  be  so 
young  that  his  ceremonies  might  all  be  performed  in  the 
adoptive  family ;  he  was  to  be  absolutely  severed  from  his 
natural  family^  and  to  become  so  completely  a  part  of  his 
new  family  as  to  be  unable  to  marry  within  its  limits.  His 
introduction  into  the  family  must  appear  to  be  a  matter  of 
love  and  free-will,  unsullied  by  every  mercenary  element. 
All  these  restrictions  had  the  effect  of  eliminating  the  other 
forms  of  adoption,  and  leaving  the  dattaJca  alone  in  force. 

Influence  of  §  95.  It  must  not  be  supposed  that  the  religious  motive 

secular  motives,  f^j,  adoption  ever  excluded  the  secular  motive.  The  spiri- 
tual theory  operated  strongly  upon  the  Shastries  who 
invented  the  rules ;  but  those  who  followed  them  were,  in 
all  probability,  generally  unconscious  of  any  other  aim  than 
that  of  securing  an  heir,  on  whom  to  lavish  the  family 
affection  which  is  so  strong  among  Hindus.  The  propriety 
of  this  motive  was  admitted  by  the  Sanskrit  writers  them- 
selves. In  the  ceremonial  for  adoption  given  by  Baud- 
hayana,  the  adopter  receives  the  child  with  the  words : 
"  I  take  thee  for  the  fulfilment  of  religious  duties.  I  take 
thee  to  continue  the  line  of  my  ancestors''  (k) .  A  text  which 
is  by  some  attributed  to  Mann,  states  that  "  a  son  of  any 
description  must  be  anxiously  adopted  by  one  who  has 
none,  for  the  sake  of  the  funeral  cake,  water  and  solemn 
rites,  and  for  the  celebrity  of  his  name''  {I).  And  the  author 
of  the  Dattaka  Chandrika  admits  that  even  where  no  spiri- 
tual necessity  exists,  a  son  may,  and  even  ought  to,  be 
adopted,  for  ^'  the  celebration  of  name,  and  the  due  perpet- 
uation of  lineage"  (m).  In  fact,  the  earliest  instances  of 
adoption  found  in  Hindu  legend  are  adoptions  of  daugh- 
ters {n).    The  Thesawaleme  shows  that  such  adoptions 

(»)  It  will  be  seen  {posty  {  123)  that  the  origin  and  scope  of  this  rule  is  open 
to  much  doubt. 

(k)  The  whole  passage  is  translated  by  Dr.  B^hler  in  his  article  on  Caimaka, 
Joum.  As.  Soc.  Bengal,  1866.  .  ' 

il)  Dattaka  Chandrika,  i.  §  9 ;  8  Dig.  297. 

(m)  Ibid.  i.  §  22. 

(n)  See  Dattaka  Mimamsa,  vii.  §  80--88. 
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were  practised  among  the  Tamil  races  of  Southern  India  (o). 
At  the  present  day  the  Bheels  carry  away  girls  by  force  for 
wives,  and  then,  with  a  zeal  for  fiction  which  is  interesting 
among  savages,  adopt  them  into  one  family,  that  they  may 
marry  them  into  another  (p).  The  Kritrima  form  of  adop- 
tion which  is  still  in  force  in  Mithila,  and  which  in  several  Adoptions 
particulars  strongly  resembles  that  which  is  practised  in  slS^iScal 
Jaffna,  has  no  coimection  with  religious  ideas,  and  is  wholly  »ces. 
non-Brahmanical.  Among  the  tribes  who  have  not  come 
under  Brahmanical  influence,  we  find  that  adoption  is 
equally  practised,  but  without  any  of  those  rules  which 
spring  from  the  religious  fiction.  One  Sanskrit  purist 
actually  laid  it  down  that  Sudras  could  not  adopt,  as  they 
were  incompetent  to  perform  the  proper  religious  rites  {q). 
As  a  matter  of  fact  they  always  did  adopt,  but  were 
expressly  freed  from  the  restrictions  which  fettered  the 
higher  classes.  They  not  only  might,  but  ought  to,  adopt 
the  son  of  a  sister  or  of  a  daughter,  who  was  forbidden  to 
others ;  and  they  might  take  as  their  son  a  person  of  any 
age,  and  even  a  married  man  (r) ;  that  is  to  say,  they 
adopted  persons  who  made  no  pretence  to  religious  fitness, 
but  who  were  perfectly  suitable  for  all  other  objects.  So 
in  the  Punjab,  adoption  is  common  to  the  Jats,  Sikhs,  and 
even  to  the  Muhammedans,  just  as  in  other  parts  of  India. 
But  with  them  the  object  is  simply  to  make  an  heir.  ^^  The 
religious  notion  of  a  mystical  second  birth  is  not  imported 
into  the  transaction.''  No  religious  ceremonies  are  used. 
There  is  no  exclusion  of  an  only  son,  or  of  the  son  of  a 
daughter,  or  of  a  sister,  nor  is  there  any  limit  of  age.  Of 
later  years,  however,  a  tendency  to  introduce  these  Brah- 
mani<^  rules  is  showing  itself.  The  explanation  given  by 
Mr.  Justice  Campbell  is  interesting,  as  illustrating  the  way 
in  which  the  process  has  often  taken  place  : — "  In  Sikh 
times,  when  the  land  was  of  little  value,  and  young  men  of 


I! 


o)  Thetawaleme,  ii.  5  4. 

v)  Lyall,  Asiatio  Studies,  163. 

A)  Vachespati,  cited  Dattaka  Mimamsa,  i.  §  26. 

ir)  Bee  post,  i  124,129. 
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mach  value,  tlie  introduction  of  a  new  boy  into  the  com- 
munity was  probably  looked  on  vnth  satisfaction.  But  by 
the  time  of  our  regular  settlements  the  value  of  land  was 
discovered,  and  the  brotherhood  would  naturally  look  to 
the  chances  of  dividing  the  land  of  an  heirless  co-sharer, 
rather  than  to  the  introduction  of  an  extra  hand  to  share  in 
the  profits,  which  had  begun  to  be  considerable.  Hence 
the  main  body  of  a  tribe  would  be  inclined  to  enter  a»  % 
custom  what  they  wished  should  be  the  custom,  and  unless 
there  were  men  with  interests  to  defend,  the  general  wish  for 
the  future  was  entered  without  protest"  {s) ,  Among  the  Jain 
dissenters,  and  in  the  Talabda  Koli  caste  in  Western  India, 
adoption  is  also  practised,  but  without  any  religious  signi- 
ficance attached  to  it,  and  consequently  with  a  complete 
absence  of  the  restrictions  arising  therefrom  (t).  Among 
the  Ooriya  Rajahs  of  Ganjam,  who  are  Kshatriyas,  the 
exequial  rites  are  always  performed  by  a  Brahman  official, 
who  is  permanently  attached  to  the  family,  and  who  is 
called  the  son-Brahman  (t^).  Yet  these  Rajahs  invariably 
adopt,  as  might  be  expected  where  an  old  feudality  has  to 
be  maintained.  In  Jaffna,  the  Tamil  people  adopt  both 
boys  and  girls ;  and  jso  little  is  there  any  idea  of  a  new  birth 
into  the  family,  that  the  adopted  son  can  marry  a  natural- 
bom  daughter  of  the  adopting  parents ;  and  where  both 
a  boy  and  girl  are  adopted,  they  can  intermarry  (r). 
The  secular  character  of  the  transaction  is  even  more  for- 
cibly shown  by  the  circumstance  that  the  person  who  makes 
the  adoption  must  obtain  the  consent  of  his  heirs.  If  they 
withhold  it,  their  rights  of  inheritance  will  be  unaffected  {w). 
These  facts  appear  to  be  of  much  weight  in  support  of  the 
suggestion  I  have  already  made  (§  10),  that  the  spiritual 

(«)  Punjab  Coflt.,  78—88. 

(0  Sheo  Singh  v.  Mt.  Ddkho,  6  N.-W.  P.  382,  892  ojfd.  6  I.  A.  87  S.  C.  1  All. 
688 ;  Bhala  Nahana  ▼.  Parhku.  2  Bom.  e7» 

{u)  Thifl  usage  waa  frequently  proved  in  cases  in  which  I  was  counsel.^  For 
instance,  in  the  case  of  the  Seerghur  succession,  and  that  of  the  Ghinna  Kimedy 
taluq,  {Tammiratu  ▼.  Ponh'na,  6  Mad.  H.  C.  801 ;  Raghanadha  ▼.  Brozokishoro, 
8  I.  A.  154  S.  G.  1  Mad.  69 ;  S.  C.  35  Suth.  291)  but  the  custom  has  not  been 
noticed  in  either  of  the  reports.    It  was  fully  set  out  in  the  evidence. 

(v)  Thesawaleme,  ii.  §  4. 

(ttj)  Ihid.  ii.  §  1,  5,  6.    See  posty  §  117,  note. 
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iheory  ia  not  the  sole  object  of  an  adoption^  even  upon 
Brahmanical  principles^  and  tliat  it  can  only  be  applied 
with  the  greatest  possible  caution  in  the  case  of  non-jSiyan 
tribes^  or  such  as  dissent  from  orthodox  Hinduism. 

§  96.  The  whole  Sanskrit  law  of  adopticm  is  evolved  from  Barlj texts. 
two  texts  and  a  metaphor.    The  metaphor  (if  it  is  not  itself 
a  mis-translation)  is  that  of  Qaunaka^  that  the  boy  to  be 
adopted  must  be  "  the  reflection  of  a  son"  (§  94  note  h). 
The  texts  are  those  of  Manu  and  Yasishtha. 

Mann  says  (x),  ''He  whom  his  father  or  mother  gives  to 
another  as  his  son^  provided  that  the  donee  have  no  issue^ 
if  the  boy  be  of  the  same  class^  and  affectionately  disposed^ 
is  considered  as  a  son  given,  the  gift  being  confirmed  by 
pouring  water." 

Yasishtha  says  (y),  "  A  son  formed  of  seminal  fluids  and 
of  blood,  proceeds  from  his  father  and  mother  as  an  effect 
from  its  cause.  Both  parents  have  power  to  sell,  or  to 
desert  him.  But  let  no  man  give,  or  accept,  an  only  son, 
since  he  must  remain  to  raise  up  a  progeny  for  the  obsequies 
of  ancestors.  Nor  let  a  woman  give,  or  accept,  a  son,  unlesd 
with  the  assent  of  her  lord.  He  who  means  to  adopt  a  son, 
must  assemble  his  kinsmen,  give  humble  notice  to  the  king, 
and  then  having  made  an  oblation  to  fire  with  words  from 
the  Yeda,  in  the  midst  of  his  dwelling-house  he  may  receive, 
as  his  son  by  adoption,  a  boy  nearly  allied  to  him,  or  (on 
&ilure  of  such)  even  one  remotely  alKed.  But  if  doubt 
arise,  let  him  treat  the  remote  kinsman  as  a  Sudra.  The 
class  ought  to  be  known,  for  through  one  son  the  adopter 
rescues  many  ancestors." 

These  texts  only  apply  to  the  Dattaka  form.   The  Kritrima, 

(a;)  Mima,  iz.  §  168. 

(y)  8  Dig.  242.  The  passage  from  the  Gnhyasntra  of  Baudhayana,  traiislated 
\n  Dt,  B&hler  in  the  Joonial  As.  Soo.  Beng.  1866,  art.  9^miaka  Smriti,  is 
almost  word  for  word  the  same,  bat  contains  no  limitation  as  to  relationship  or 
clasB.  See  al»o  the  passage  from  9&anaka  on  Adoption,  translated  in  the  same 
article,  which  is  also  given,  V.  May.,  iv.  5,  §  8. 
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which  prevails  in  Mithila,  but  nowhere  else,  will  be  treated 
of  subsequently.  From  this  small  beginning  a  body  of 
law  has  been  developed,  which  will  be  considered  under 
the  following  heads  : — ^Fibst,  who  may  take  in  adoption ; 
Second,  who  may  give  in  adoption  (§  119);  Thibd,  who 
may  be  adopted  (§  123) ;  Fourth,  the  ceremonies  neces* 
sary  to  an  adoption  (§  140) ;  Fifth,  the  evidence  of  adop. 
tion  (§  145) ;  Sixth,  the  results  of  adoption  (§  152). 

Adopter  must  be  §  97.  FiRST,  Who  MAT  ADOPT. — ^An  adoption  may  either 
be  made  by  the  man  himself,  or  by  his  widow  on  his  behalf. 
But  in  either  case  it  is  a  condition  precedent  that  he  should 
be  without  issue  at  the  time  of  adoption  {z).  Issue  is  taken 
in  the  wide  sense  peculiar  to  the  term  in  Hindu  law  (§  498). 
Accordingly,  if  a  man  has  a  son,  grandson,  or  great-grand- 
son actually  alive,  he  is  precluded  from  adopting.  Because 
any  one  of  such  persons  is  his  immediate  heir,  and  is  capa- 
ble of  performing  his  funeral  rites  with  full  efficacy  (a) .  But 
the  existence  of  a  great-great-grandson,  or  of  a  daughter's 

OBayonesonat  son,  is  no  bar  to  an  adoption  (b).  Still  less  the  previous 
existence  of  issue  who  are  now  dead  (c).  Nanda  Pandita 
in  discussing  this  subject  suggests,  upon  the  authority  of  a 
legend  in  the  Purana,  that  an  adoption  might  be  valid  even 
during  the  life  of  a  natural-bom  son,  if  made  with  the 
consent  of  the  latter ;  and  in  Bengal  the  validity  of  such 
an  adoption  has  been  maintained,  and  also  that  of  two  suc- 
cessive adoptions,  the  latter  of  which  was  made  while  the 
son  first  adopted  was  stiU  alive  (d).  But  the  contrary  rule 
is  now  established;  and  it  is  settled  that  a  man  cannot 
have  two  adopted  sons  at  the  same  time,  though  of  course 
he  may  adopt  as  often  as  he  likes,  if  at  the  time  of  each 

(z)  The  same  rule  prevailed  as  regards  adoption  both  in  Greece  and  Rome. 
It  is  singular  that  the  earliest  instance  of  adontion  is  that  in  the  Bigveda, 
where  Yisvamitra,  who  had  at  the  time  a  hundred  living  sons,  adopted  Sonah- 
Bepa.     V.  N.  Mandlik,  454. 

(a)  Dattaka  Mimamsa,  i.  §  18  ;  Dattaka  Chandrika,  i.  §  6. 

(h)  F.  MacN.  149;  1  W.  MacN.  G6j  n. 

(c)  Cankha.  Dattaka  Mimamsa,  i.  §  4 ;  Dattaka  Chandrika,  i.  §  4. 

(d)  Mt.  Solukna  v.  Ramdolal,  1  S.  D.  324  (434) ;  Goureepershad  t.  Mt 
Jymala,  2  S.  D.  136  (174) ;  Steele,  46,  183. 
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successive  adoption  he  is  without  issue  {e).  On  the  same 
principle,  the  simultaneous  adoption  of  two  or  more  sons  is 
invalid  as  to  all  (/).  And  where  an  adoption  is  invalid  by 
reason  of  the  concurrent  existence  of  a  son,  natural  or 
adopted,  the  death  of  the  latter  will  not  give  validity  to  a 
transaction  which  was  an  absolute  nullity  from  the  first  {g). 
It  is  suggested  by  Mr.  Sutherland,  and  assented  to  by  Mr. 
MacNaghten,  that  if  the  son,  natural  or  adopted,  became 
an  outcast,  and  therefore  unable  to  perform  the  necessary 
funeral  rites,  an  adoption  would  be  lawful  j  and  a  practice 
to  that  effect  is  stated  to  exist  in  Bombay  (h).  But  since 
Act  XXT  of  1850  a  son  would  not  forfeit  any  legal  right  by 
loss  of  caste.  Therefore  an  adopted  son  could  not,  by  virtue 
of  his  adoption,  step  into  his  place  on  the  ground  that  he  had 
lost  his  caste.  If  the  question  were  to  arise,  it  is  possible 
the  Courts  would  refuse  to  recognize  an  adoption  which 
could  confer  no  civil  rights.  The  question  might,  however, 
become  of  importance  on  the  death  of  the  natural  son  with- 
out issue. 

§  98.  It  has  been  suggested  that  an  adoption  by  abachelor.  Bachelor  or 
or  a  widower,  would  be  invalid,  either  on  the  ground  that  '"^^^®'' 
such  a  person  was  not  in  the  order  of  grihaatha  (house- 
holder or  married  man),  or  that  the  right  of  adoption  was 
only  allowed  where  the  legitimate  mode  of  procreation  had 
failed.    But  it  may  now  be  taken  as  settled  that  an  adop- 
tion in  either  of  the  above  cases  would  be  valid  (i).    In  one 
case  the  Madras  Sudr  Court  held  that  an  adoption  was 
illegal  which  had  been  effected  during  the  pregnancy  of  Pregnaney. 
the  adopter's  wife ;  not  on  the  ground  that  she  afterwards 


(0)  Bungama  v.  Aifhama,  4  M.  I.  A.  1,  S.  C.  7  Suth.  (P.  C.)  57.  But  an 
adoption  wfll  not  be  invalid  becanse  it  is  made  in  breach  of  an  agreement  to 
ad<^t  another  person,  where  snoh  agreement  has  not  been  carried  ont.  2  Stra. 
H.  L.  116. 

(/)  AJ^  Chunder  ▼.  Kalapar  Haji,  12  I.  A.  198 ;  S.  C.  12  Cal.  406  ;  Doorga 
Sundari  y.  Surendra  Keahav,  12  Gal.  686. 

(g)  Ba$oo  v.  Basoo,  Mad.  Deo.  of  1856,  20. 

(A)  3  W.  MacN.  200;  Steele,  42, 181. 

(i)  Suth.  Syn.  664,  671;  8  Dig.  252;  1  W.  MacN.  66;  2  W.  MacN.  175; 
Guwnappa  v.  Sarikappa,  Bom.  Bel.  Rep.  202;  Nagappa  v.  Suhha  Sastryt 
2  Mad.  H.  C.  Wi  Vhandvasekharu4u  y.  Bramhannay  4 Mad.  H.  C.  270. 
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produced  a  son^  wliicli  it  does  not  appear  that  she  did^  bnt 
because  it  was  "  of  the  essence  of  the  power  to  adopt  that 
the  party  adopting  should  be  hopeless  of  having  issue''  {k). 
This  principle,  if  sound,  would  preclude  a  man  ever  adopt- 
ing until  extreme  old  age,  or  until  he  was  on  his  death-bed. 
It  is  also  opposed  to  the  rules  which  provide  for  the  case 
of  a  son  bom  after  an  adoption  (§  155).  Accordingly  in  a 
recent  case  (1881)  where  an  adoption  had  been  held  invalid 
on  the  ground  that  the  wife  was  at  the  time  pregnant,  and 
known  to  be  so  by  her  husband,  the  Court  after  an  exam- 
ination of  the.  above  decision  over-ruled  it,  and  held  the 
adoption  to  be  valid.  They  pointed  out  that  the  logical 
result  of  such  a  rule  would  be  to  suspend  an  adoption 
during  the  pregnancy,  not  only  of  the  adopter's  wife,  but 
also  of  the  wives  of  his  sons  and  grandsons,  since  the  exist- 
ence of  issue  in  the  most  extended  sense  of  the  word  is  a 
bar  to  an  adoption  (I). 

Adoption  by  dis-       §  99,  Where  a  person  is  disqualified  from  inheriting  by 
^  '      any  personal    disability,  such  as  blindness,    impotence, 

leprosy,  or  the  like,  a  son  whom  he  may  adopt  can  have 
no  higher  rights  than  himself,  and  would  be  entitled  to 
maintenance  only  (m).  Mr.  Sutherland  was  of  opinion  that 
the  adoption  itself  would  be  valid,  in  which  case,  of  course, 
the  adopted  son  would  succeed  to  the  seK-acquired  or 
separate  property  of  his  adoptive  father  (w).  On  the  other 
hand,  in  two  cases  which  Mr.  MacNaghten  cites  with  appro- 
bation, the  Bengal  pundits  held  that  the  capacity  of  a  leper 
to  adopt  depended  upon  his  having  performed  the  neces- 
sary expiation.  When  he  had  done  so  the  adoption  was 
valid.  When  he  had  not  done  so,  or  where  the  disease  was 
such  as  to  be  inexpiable,  the  adoption  was  invalid  (o).  This 

(k)  Narayana  ▼.  VedachaUit  Mad.  Deo.  of  1860,  97.    See  Steele,  43. 

({)  Nagahhttshanam  v.  Seshamma,  3  Bfad.  180. 

(m)  DottakaChandrilca,  yi.  §  81 ;  Seva^chetumhara  v.  Paraattctyj  Mad.  Dec.  of 
1857i  210.  In  the  Punjab  a  man  who  is  blind,  imi>otent,  or  lame  can  adopt, 
though  the  Brahmans  deny  the  right  of  one  who  was  always  impotent.  Punjab 
Customary  Law,  II.  154. 

(n)  Suth.  Syn.,  664,  671. 

(o)  2  W.  MacN.  201,  ace.  j  Mitakshara,  ii.  10,  §  11. 
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opinion  rested  on  the  ground  that  until  expiation  he  was 
unable  to  perform  the  necessary  religions  ceremonies.  Ac- 
cordingly, the  Bengal  High  Court  decided  that  an  adop- 
tion was  invalid  when  effected  by  a  widow  who  was  living 
in  concubinage,  as  this  made  her  unfit  to  take  part  in  any 
religious  ceremony  {p).  In  a  case  before  the  Privy  Council 
it  was  argued,  and  seems  to  have  been  assumed,  that  an 
adoption  would  have  been  invalid,  if  it  had  been  made  while 
the  adopter  was  still  in  a  state  of  pollution  (q) .  No  decision 
was  given  upon  the  point,  as  the  facts  which  would  have 
raised  it  were  negatived.  When  the  case  arises  it  will 
require  a  previous  determination  of  the  question.  What 
religious  ceremonies  are  necessary  to  an  adoption,  and  who 
must  take  part  in  them  (r). 

§  100.  The  law  as  to  the  capacity  of  a  minor  to  adopt,  or  Adoption  by 
to  authorise  an  adoption,  seems  also  unsettled.  The  various  "^^'• 
acts  which  constitute  Courts  of  Wards  all  contain  provi- 
sions forbidding  a  disqualified  landholder  to  adopt  vrithout 
the  consent  of  the  Court  {s).  It  has  been  held  that  these 
provisions  do  not  apply  at  aU  unless  actual  possession  has 
been  taken  by  the  Courts  of  Wards ;  but  that  where  they 
do  apply,  they  equally  forbid  the  giving  of  an  authority  to 
adopt,  and  that  an  adoption  made  in  violation  of  them  is 
absolutely  invalid  {t).  Under  Act  IX  of  1875,  (Majority) 
§  3,  minority  in  the  case  of  Hindus  now  extends  to  the  end 
of  the  18th  year,  unless  in  cases  where  a  guardian  has  been 
appointed  by  a  Court  of  Justice,  or  where  the  minor  is 

(p)  Sayamalal  ▼.  Saudamini,  6  B.  L.  E.  862. ,^.^.  ^^ 

(q)  Bamalinga  ▼.  Sadasiva,  9  M.  I.  A.  606 ;  8.  C.  1  Snth.  (P.  C.)  26. 

(r)  See  as  to  this,  post,  §  142, 148,  and  as  to  the  gronncU  npon  which  disability 
to  inheritance  arises,  posty  chap.  xix.  ^  ,^,  ™.  «  v    ,,  ,  «       „ 

(i)  Beng.  Beg.  X  of  1793,  s.  88 :  LII  of  1808,  s.  87  (N.-W.  P.) ;  Mad.  Reg.  V 
of  1604,^25 ;  Act  XXXV  of  185S,  s.  74 ;  Act  IV  of  1870,  s.  74  (B.  C).  This 
kst  Act  also  extends  the  prohibition  to  an  authority  to  adopt. 

(e)  Jumoona  ▼.  Bamasoonderait  8 1.  A.  72  ;  S.  0.  1  Cal.  289 ;  NeeUaunt  v. 
Anundmoyee,  S.  D.  of  1866, 218 ;  Anundmoyee  v.  Sheehchunder.  9  M.  I.  A.  287  ; 
S.  C.  2  Snth.  (P.  C.)  19.  But  see  per  Pontifex,  /.,  BaneB  Pershad  ▼.  Moonshee 
8fud,  26  Snth.  192, 198.  It  has  been  held  that  the  corresponding  provision  in 
Bombay,  Act  II  of  1868,  s.  6,  cl.  2  only  applies  as  between  Government  and  the 
person  claiming  ae  adopted  son.  and  cannot  be  taken  advantage  of  by  third jiar- 
ties  for  the  purpose  of  mvalidating  the  adoption.  Vasudevanant  v.  Ramkrishnaf 
2  Bom.  529. 
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under  the  jurisdiction  of  the  Court  of  Wards,  in  which  case 
it  lasts  till  the  end  of  the  21st  year.  It  has,  however,  been 
held  in  Bengal  that  both  an  actual  adoption  effected  by  a 
minor,  and  an  authority  to  adopt  given  by  him,  will  be 
valid,  provided  he  has  attained  years  of  discretion,  and  this 
opinion  appears  to  have  been  approved  by  the  Judicial 
Committee.  Mr.  Justice  Hitter  said :  "  Every  act  done  by 
a  minor  is  not  necessarily  null  and  void.  Those  acts  only 
which  are  prejudicial  to  his  interest  can  be  questioned  and 
avoided  by  him  after  he  reaches  his  majority.  But  no  such 
prejudicial  character  can  be  predicated  of  adoption  in  the 
case  of  a  childless  Hindu,  and  as  under  the  Hindu  Shasters 
a  minor  who  has  arrived  at  the  age  of  discretion  is  not  only 
competent  but  bound  to  perform  the  religious  ceremonies 
prescribed  for  his  salvation,  we  cannot  hold  the  adoption 
made  in  this  case  to  be  invalid,  merely  because  the  adoptive 
father  was  in  the  eye  of  the  law  a  minor''  (u).  The  judg- 
Age  of  discre-  ment  does  not  state  when  a  Hindu  arrives  at  years  of  dis- 
cretion ;  whether  the  period  is  a  fixed  one,  or  whether  it 
depends  upon  the  special  capacity  of  each  individual.  In 
general,  the  Hindu  law-books  speak  of  the  age  of  discretion 
and  majority  as  convertible  terms,  and  treat  each  period  as 
being  attained  at  the  sixteenth  year.  But  a  further  subdivi- 
sion is  stated,  viz.,  infancy  to  the  end  of  the  fourth  year,  boy- 
hood to  the  end  of  the  ninth,  and  adolescence  to  the  end  of 
the  fifteenth.  This  distinction,  according  to  Jagannatha, 
regards  penance,  expiation,  and  the  like.  An  opinion  is 
also  mentioned  by  him,  that  the  period  of  legal  capacity 
may  be  determined  with  reference  to  the  degree  in  which 
a  youth  has  actually  become  conversant  with  affairs  (r). 
It  may  be  that  Mr.  Justice  Mitter  meant,  that  an  adoption 
would  be  valid  if  effected  by  a  boy  between  the  ages  of  ten 
and  sixteen,  who  was  shown  to  be  capable  of  understanding 


(t*)  Raiendro  Narain  v.  Saroda.  15  Suth.  548 ;  per  curiam^  Jumoona  r.  Bama- 
soonderat,  8  I.  A.  83  ;  S.  C.  1  Cal.  289  j  Mt.  Pearee  v.  ML  Hurhunseey  19  Suth. 
127 ;  V.  Darp.  770,  where  conflicting  opinions  are  cited. 

(v)  1  Dig.  291—293 ;  2  Dig.  115—117 ;  Mitakehara  on  Loanfl,  cited  V. 
Darp.  770. 
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the  nature  of  his  act  (w).  The  actual  decision  appears  to 
have  been  as  to  an  authority  to  adopt  given  by  the  minor. 
Of  course  he  could  not  authorise  an  adoption  which  he 
oould  not  effect.  The  converse  of  the  proposition  does  not 
seem  necessarily  to  follow.  An  act  done  might  be  valid, 
though  an  authority  to  do  it  might  be  invalid. 

§  101.  As  an  adoption  is  made  solely  to  the  husband  and  Adoption  by 
for  his  benefiji,  he  is  competent  to  effect  it  without  his  wife's 
assent^  and  notwithstanding  her  dissent  {x).    For  the  same 
reason,  she  can  adopt  to  no  one  but  her  husband.     An 
adoption  made  to  herself,  except  where  the  Kritrima  form 
is  allowed,  would  be  wholly  invalid  (y).     Nor  can  she  ever 
adopt  to  her  husband  during  his  lifetime,  except  with  his  Adoption  by 
assent  (2).     Her  capacity  to  adopt  to  him,  after  his  death,   ^*^°^- 
whether  with  or  without  his  assent,  is  a  point  which  has 
given  rise  to  four  different  opinions,  each  of  which  is  settled 
to  be  law  in  the  province  where  it  prevails.    '^  All  the  schools 
accept  as  authoritative  the  text  of  Vasishtha,  which  says, 
'  Nor  let  a  woman  give  or  accept  a  son  unless  with  the 
assent  of  her  lord'  (§  96) .     But  the  Mithila  school  appa-  Mitbiia. 
rently  takes  this  to  mean  that  the  assent  of  the  husband 
must  be  given  at  the  time  of  the  adoption,  and  therefore 
that  a  widow  cannot  receive  a  son  in  adoption,  according 
to  the  Dattaka  form,  at  all  (a).     The  Bengal  school  inter-  Bengal. 
prets  the  text  as  requiring  an  express  permission  given  by 
the  husband  in  his  lifetime,  but  capable  of  taking  effect 
after  his  death  (6) ;  whilst  the  Mayukha  Kaustubha,  and 
other  treatises  which  govern  the  Mahratta  school,  explain   Biabratta. 
the  text  away  by  saying,  "  that  it  applies  only  to  an  adop- 

(tc)  Act  IX  of  1875  (Majority)  does  not  settle  the  point,  as  s.  2  provides  tbat 
the  Act  is  not  to  affect  an^  person  in  the  matter  of  adoption. 

(;d)  Dattaka  Mimamsa,  i.  §  22 ;  Rungama  v.  Atchama,  4i  M.  I.  A.  2 ;  S.  C. 
7  Snth.  (P.  C.)  57. 

(y)  Chmpdhty  Piidum  v.  Koer  Oodey,  12  M.  I.  A.  856  j  S.  C.  12  Snth.  (P.  C.) 
1 ;  S.  C.  2  B.  L.  E.  (P.  C.)  101.  Adoptions  by  women  of  the  dancing-girl  caste 
rest  on  a  different  footing^  see  p08t,  §  183. 

(f)  Dattaka  Mimamsa,  i.  §  27. 

(a)  Dattaka  Mimamsa,  i.  1 16 ;  Vivada  Chintamani,  74  j  1  W.  MacN.  95, 100 ; 
Jai  nam  v.  Musan  Dhamij  5  S.  D.  3. 

(b)  1  W.  MacN.  91,  100}  2.  W.  MacN.  175, 182,  188 ;  Janki  Diheh  v.  Suda 
Sheo,  1  S.  D.  197  (262) ;  Ut,  Tara  Munee  v.  Dev,  Narayun,  3  S.  D.  887  (516). 
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tion  made  in  the  hnsband's  lifetime^  and  is  not  to  be  taken 
to  restrict  the  widoVs  power  to  do  that  which  the  general 
law  prescribes  as  beneficial  to  her  husband's  soul*'  (c),  A 
fourth  and  intermediate  view  was  established  by  the  Judi* 
cial  Committee  in  the  case  from  which  this  quotation  is 

Soathern  India,  taken^  VIZ,,  that  in  Southern  India  the  want  of  the  husband's 
assent  may  be  supplied  by  that  of  his  sapindas.   The  doctrine 

Benares.  of  the  Benares  school,  as  it  prevails  in  Northern  India^ 

appears  to  be  the  same  as  that  of  Bengal,  as  to  the  necessity 
for  the  husband's  assent ;  though  upon  this  point  a  greater 
difference  of  opinion  has  prevailed,  from  the  circumstance 
that  the  Viramitrodaya,  which  allows  the  assent  of  the 
kinsmen  to  be  sufficient,  is  an  authority  in  that  province  (ci) . 
The  result  is,  that  in  the  case  of  an  adoption  by  a  widow, 
in  Mithila,  no  consent  is  sufficient ;  in  Western  India  no 
consent  is  required ;  in  Bengal  and  Benares  the  husband's 
assent  is  required ;  in  Southern  India  the  consent  either  of 
the  husband  or  of  the  sapindas  is  sufficient.  The  cases  of 
"Western  and  Southern  India  alone  require  any  further 
discussion.  Before  examining  them  it  will  be  well  to  dispose 
of  the  other  matters  relating  to  an  adoption  by  a  widow 
upon  which  the  law  is  uniform. 


Nature  of 
aathority. 


§  102.  No  particular  form  of  authority  is  required.  It 
may  be  given  in  writing  or  in  words  (e),  or  by  will  (/).  It 
may  also  be  conditional ;  that  is,  an  authority  to  adopt  upon 
the  happening  of  a  particular  event,  provided  an  adoption 
made  when  the  event  happened,  would  be  legal.  For 
instance,  an  authority  to  a  widow  to  adopt,  in  the  event  of 
a  disagreement  between  herself  and  a  surviving  son,  would 
be  invalid,  because  the  father  himself  could  not  adopt  so 


(c)  Per  cui-iamfj^ollector  of  Madura  v.^  Moottoo  RamaUnqa,  12  M.  I.  A. 
S.  C.  1 B,  '         '      —  »  -     ~   —    -  -  ~    -     -         '    - 


435; 


L.  R.  (P.  C.)  1 ;  S.  C.  10  Suth.  (P.  C.)  17 ;  V.  N.  Mandlik,  46S. 

(d)  Viramit.,  ii.  2,  §  8  ;  1  W.  MacN.  91, 100 ;  2  W.  MacN.  189 ;  Shumshere  ▼. 
DilraL  2  S.  D.  169  (216) ;  Haiman  v.  Koomar,  2  Kn.  203 ;  per  curiam^  Collector 
of  Madura  v.  Moottoo  Uamalingay  12  M.  I.  A.  440 ;  S.  C.  in  Court  below.  2  Mad 
H.  C.  216 ;  2  Stra.  H.  L.  92. 

(c)  Futwah,  1  Mad.  Dec.  104 ;  per  curiam.  Soondur  Koomaree  v.  Oudadhur, 
7  M.  I.  A.  64  i  8.  C.  4  Suth.  (P.  C.)  116. 

(/)  Saroda  v.  Tincotory,  1  Hyde,  223. 
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long  as  the  son  lived  (g).  But  an  authority  to  adopt  in  the 
event  of  the  death  of  a  son  then  living  would  be  good^  and 
60  it  would  be  if  the  authority  were  to  adopt  several  sons  in 
succession^  provided  one  was  not  to  be  adopted  till  the 
other  was  dead  {h). 

§  103,  The  authority  given  must  be  strictly  pursued,  and  Must  be  strictly 
can  neither  be  varied  from  nor  extended.  If  the  widow  is  ^^^°^®^- 
directed  to  adopt  a  particular  boy^  she  cannot  adopt  any 
other,  even  though  he  should  be  unattainable.  If  she  is 
directed  to  adopt  a  son,  her  authority  is  exhausted  as  soon 
as  she  has  made  a  single  adoption ;  and  she  cannot  adopt 
a  second  time,  even  on  the  failure  of  the  son  first  adopted  {{) . 
Where  a  man  died,  leaving  his  wife  pregnant,  and  authorised 
her  to  adopt,  in  case  the  son  to  be  bom  should  die,  and  she 
had  a  daughter,  it  was  held  she  could  not  adopt  (k).  And 
SO  it  was  decided  that  a  direction  to  a  widow  to  adopt  a 
boy  along  with  a  living  son,  which  was  illegal  and  could 
not  be  carried  out,  did  not  authorise  her  to  adopt  after  the 
death  of  that  son  (Z).  But  an  authority  to  adopt  generally, 
authorises  the  adoption  of  any  person  whose  affiliation  would 
be  legal  (m). 

In  one  case  decided  at  Madras,  the  authority  to  the  widow  Case  of  lyah 
was  contained  in  the  following  words  of  her  husband's  ^**^y- 
will : — "  If  lyah  Pillay  beget  a  son,  beside  his  present  son, 
yon  are  to  keep  him  to  my  lineage."    At  the  testator's 
death,  lyah  Pillay  had  no  second  son.     Sir  Thomas  Strange, 
decided  that  the  widow  was  not  bound  to  wait  indefinitely. 


J)  MU  SoUknaY,  BamdolaZ,  1  S.  D.  824  (484) ;  Qopee  Lall  Y,Mt.  ChuncU 
Be,  19  Suth.  12,  (a  Privy  Council  case). 
{h)  Shamchunder  ▼.  Narayni,  2  S.  D.  209  (279)  ;  Bhoohum  Moyee  v.  Ram 
Kishof,  10 IL  I.  A.  279 ;  S.  G.  8  Suth.  (P.  0.)  15 ;  Jumoona  ▼.  Bamasoonderai, 
8  I.  A.  72 ;  8.  G.  1  Gal.  289 :  VellanJnv,  Venkata  Bama,  (Qontor caae)  41.  A.  1 : 
8.  G.  1  Mad.  174 ;  8.  G.  26  Suth.  21. 
(9  Per  cwriam,  Chowdry  Padum  ▼.  Koer  Oodey,  12  M.  I.  A.  356;  S.  G.  12 


StttL  (P.  0,)j  1  F.  MacN.  156,  176 ;  1  W.  MacN.  89,  duh. ;  Purmanund  v. 
Oomakunt,  4  8.  D.  818  (404) ;  Qoumath  v.  Ama^pooma,  S.  D.  of  1852,  382. 
(k)  Mohendro  Lall  v.  Aooikmny,  1  Goryton,  42 ;  cited  V .  Darp.  814. 
(0  JoychtMidro  v.  Bhyruh,  S.  D.  of  1849,  41. 
(m)  1  Mad.  Dec.  106. 
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and  lie  aflSrmed  the  validity  of  the  adoption  by  her  of 
another  boy  (n).  This  decision  is  canyassed  with  much 
vigour  by  the  author  of  Considerations  on  Hindu  Law  {o)j 
who  argues  that  the  authority  was  specific,  that  under  it  no 
one  could  be  adopted  but  a  son  of  lyah  Pillay,  that  the 
widow  was  bound  to  wait  till  after  possibiHty  extinct  of 
further  issue  by  him,  and  then  that  the  authority  would 
lapse,  from  the  failure  of  any  object,  upon  whom  it  could 
be  exercised.  Sir  Thomas  Strange,  however,  construed  the 
document  as  evidencing  a  primary  desire  to  be  represented 
by  an  adopted  son,  coupled  with  a  subsidiary  desire  that 
that  son  should  have  been  begotten  by  lyah  Pillay.  In 
this  construction  he  was  certainly  more  liberal  than  the 
Courts  have  been  in  the  other  instances  just  mentioned. 


When  power  of 
adoption  be- 
comes incapa- 
ble of  being 
exercised. 


§  104.  Another  limitation  to  the  right  of  adoption  has 
been  laid  down  by  the  Privy  Council,  in  some  cases  which 
decide,  that  a  widow  cannot  adopt  to  her  deceased  husband 
where  he  has  left  a  son,  who  has  himself  died,  leaving 
an  heir  to  his  estate.  The  first  case  in  which  this  point 
arose  was  that  of  Bhoobun  Moyee  v.  Bam  Kishore  Achari  (p)» 
There  Gour  Elishore  died  leaving  a  son  Bhowani,  and  a 
widow  Chundrabullee,  to  whom  he  gave  an  express  authority 
to  adopt  in  the  event  of  his  son's  death.  Bhowani  mar- 
ried, attained  his  majority,  and  died,  leaving  a  widow  but 
no  issue.  Chundrabullee  then  adopted  a  son  Bam  Kishore^ 
who  sued  Bhowani's  widow  to  recover  the  estate.  The 
Privy  Council  held  that  her  estate  could  not  be  divested 
by  the  subsequent  adoption.  Lord  Kingsdown,  however, 
went  on  to  say  "that  at  the  time  when  Chundrabullee 
professed  to  exercise  it,  the  power  was  incapable  of  execu. 
tion."  Their  Lordships  admitted  that  Gour  Kishore  had 
fixed  no  limits  to  the  period  during  which  his  power  might 
be  acted  on  by  his  widow,  but,  they  said,  "  it  is  plain  that 


(n)  Veerapermall  v.  Narain  Pillay ^  1  N.  C.  91. 
(o)  F.  MacN.  197. 

(p)  10  M.  I.  A.  279;  S.  C.  3  Suth.  (P.  C.)  16. 
another  point,  §  172. 


See  this  case  referred  to  on 
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some  limits  must  be  assigned.  It  might  well  have  been 
that  Bhowani  had  left  a  son^  natural  bom  or  adopted^  and 
that  such  son  had  died  himself,  leaving  a  son,  and  that  such 
son  had  attained  his  majority  in  the  lifetime  of  Chundra- 
buUee.  It  could  hardly  have  been  intended  that  after  the 
lapse  of  several  successive  heirs  a  son  should  be  adopted 
to  the  great-grandfather  of  the  last  taker,  when  all  the 
spiritual  purposes  of  a  son,  according  to  the  largest  con- 
struction of  them,  would  have  been  satisfied.  But  whatever 
may  be  the  intention,  would  the  law  allow  it  to  be  effected  ? 
We  rather  understand  the  Judges  below  to  have  been  of 
opinion,  that  if  Bhowani  Kishore  had  left  a  son,  or  if  a  son 
had  been  lawfully  adopted  to  him  by  his  wife  under  a  power 
legaUy  conferred  upon  her,  the  power  of  adoption  given  to 
Chandrabullee  would  have  been  at  an  end.  But  it  is  diffi- 
cult to  see  what  reasons  could  be  assigned  for  such  a  result 
which  would  not  equally  apply  to  the  case  before  us." 
The  same  question  arose  again  after  the  deaths  of  Bhowani's 
widow  and  of  Chundrabullee.  Ram  Kishore  got  into  pos- 
session of  the  property  left  by  Gour  Kishore  and  Bhowani. 
He  was  sued  for  its  recovery  by  a  more  distant  relation.  It 
was  admitted  that  he  was  entitled  to  hold  it,  if  his  adoption 
was  valid,  and  the  High  Court  of  Bengal  decided  in  his 
&vour  {q).  They  limited  the  effect  of  the  Privy  Council 
judgment  to  that  which  it  had  actually  decided,  viz,,  that 
the  plaintiff  in  the  suit  had  no  right  to  the  property  which 
he  claimed.  This  decision  however  was  in  its  turn  reversed 
by  the  Judicial  Committee  (r).  They  said  '^the  substitu- 
tion of  a  new  heir  for  the  widow  was  no  doubt  the  question 
to  be  decided,  and  such  substitution  might  have  been  dis- 
aUowed,  the  adoption  being  held  valid  for  all  other  pur- 
poses, which  is  the  view  the  Lower  Courts  Jiave  taken  of 
the  judgment,  but  their  Lordships  do  not  think  that  this 
was  intended.  They  consider  the  decision  to  be  that,  upon 
the  vesting  of  the  estate  in  the  widow  of  Bhowani,  the 

(q)  Puddo  Kumaree  t.  Juggut  Kishore,  5  Cal.  615. 
(r)  Pudma  Coomari  t.  Court  of  Wards,  8  I.  A.  229. 
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or  nncHaaU 
widow. 


power  of  adoption  was  at  an  end^  and  incapable  of  execu- 
tion and  if  the  question  had  come  before  them  without  any 
previous  decision  upon  it  they  would  have  been  of  that 
opinion/'  Both  these  cases  were  again  considered  and 
followed  in  a  subsequent  case  from  Madras  (a),  when  the 
facts  were  exactly  similar^  except  that  the  widow  acted 
upon  an  authority  from  her  husband's  sapindas^  given  after 
the  death  of  the  natural  bom  son^  but  during  the  life  of 
his  widow.  After  her  death  the  distant  collaterals  sued  for, 
and  obtained  a  declaration  that  the  adoption  was  wholly 
invalid^  and  could  not  stand  in  the  way  of  their  reversion- 
ary rights.  Of  course  the  same  doctrine  would  apply 
a /or^iori  as  against  the  independent  right  of  a  widow  in 
Bombay  to  adopt  to  her  late  husband  {t). 

§  105.  A  widow,  who  is  duly  authorised  by  her  husband^ 
may  adopt  while  she  is  a  minor,  because  the  act  is  her  hus- 
band's, and  she  is  only  the  instrument  (t*).  I  presume  the 
same  rule  would  apply  in  cases  where  an  authority  by  his 
sapindas  is  requisite,  and  is  given.  In  Western  India  it 
is  stated  that  a  widow  under  the  age  of  puberty  cannot 
adopt  (v).  I  suppose  the  reason  for  the  difference  is  that 
there  the  adoption  is  the  act  of  the  widow,  for  which  no 
authority,  or  consent,  is  required. 

An  unchaste  widow  cannot  adopt  even  with  the  express 
authority  of  her  husband,  because  her  dissolute  life  entails 
a  degradation  which  renders  her  unable  to  perform  the 
necessary  ceremonies.  This  incapacity  may,  it  is  said,  be 
removed  by  performing  the  penances  proper  for  expiation. 
But  these  cannot  be  performed  during  pregnancy ;  therefore, 
while  it  lasts  an  unchaste  widow  cannot  possibly  adopt  (to). 


(s)  Thayammal  v.  Venkatramaf  7  Mad.  401. 

it)  See  W.  &  B.  987—991.  Keshav  Ramkristna  v.  Qovind  Oanesh,  9  Bom.  94, 

(u)  2  W.  MacN.  180 ;  V.  Daip.  769. 

(v)  Steele,  48. 

(to)  Thukoo  V.  Rumay  2  Bor.  446, 456  [488] ;  Sayamalal  v.  Saudamini,  6  B.  L. 
R.  862,  ax>proTed  by  Mitter^  /.,  Kery  Kolitany  v.  3f(m«eram,  18  B.  L.  E.  14 ; 
S.  G.  19  Suth.  867.  Ab  to  the  poesibility  of  remoring  by  peniuioe the  results  uf 
unchaatity,  see  per  Mitter,  /.,  S.  G.  18  B.  L,  B.  89. 
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Whether  this  ground  of  incapacity  would  apply  in  the  case 
of  Sudras^  depends  upon  the  question,  whether  in  their  case 
any  religions  ceremonies  are  necessary  {x) . 

§  106.  Where  there  are  several  widows,  if  a  special  Several  widows. 
authority  has  been  given,  to  one  of  them  to  adopt,  she,  of 
coarse,  can  act  upon  it  without  the  assent  of  the  others,  and, 
I  presume,  she  alone  could  act  upon  it  (y) .  In  Bombay,  it 
is  said  that  where  there  are  several  widows,  the  elder  has 
the  right  to  adopt  even  without  the  consent  of  the  junior 
widow,  but  that  the  junior  widow  cannot  adopt  without  the 
consent  of  the  elder,  unless  the  latter  is  leading  an  irregular 
life,  which  would  wholly  incapacitate  her  (2). 

§  107.  It  is  a  curious  thing,  that  while  the  husband's  Widow  alone 
right  is  recognized  to  delegate  to  his  widow  an  authority  i^^£*^  ^°' 
to  adopt,  he  can  delegate  it  to  no  one  else.  In  cases  where 
the  assent  of  sapindas  will  supply  the  place  of  an  authority 
by  the  husband,  that  assent  must  be  sought  for  and  acted 
npon  by  the  widow.  Where  no  authority  is  given  or 
required,  equally  the  widow  alone  can  perform  the  act  (a). 
The  reason  probably  is,  that  she  is  looked  upon,  not  merely 
as  his  agent,  but  as  the  surviving  half  of  himself  (b),  and, 
therefore,  exercising  an  independent  discretion,  which  can 
neither  be  supplied,  nor  controlled,  by  any  one  else.  It  is 
no  doubt  npon  the  same  principle,  that  an  express  authority, 
OP  even  direction,  by  a  husband  to  his  widow  to  adopt  is.  Her  direction 
for  all  legal  purposes,  absolutely  non-existent  until  it  is 
acted  npon.  She  cannot  be  compelled  to  act  upon  it  unless, 
and  until,  she  chooses  to  do  so  (c).  The  Court  will  not 
even  recognize  it  to  the  extent  of  making  a  declaration  as 


(9)  Am  to  this,  aeevost,  S  142. 

(y)  2  Stra.  H.  L.  91. 

(2)  Steele,  48, 187  s  W.  &  B.  977,  999 ;  Bdkhmahai  v.  Badhdbai,  5  Bom.  H.  C 


abflolate. 


(A.  0.  J.)  181. 

(a)  P.  MaoN.  302  ;  2  Stra.  H.  L.  94  iVeerapermall  v.  NarainPillay,  1  N.  C. 
lOi ;  Bhagvandas  ▼.  Rajmal,  10  Bom.  H.  G.  241. 

(6)  See  Yrihaspati,  8  Dig.  458. 

(c)  Dyamoyee  v.  Rasheharee,  S.  D.  of  1852, 1018 ;  Bamundoaa  r.  Mt,  Tarinett 
7  If.  I.  A.  190 ;  XJma  8wndMri  v.  Bourohinee,  7  Cal.  288. 
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to  its  validity  (d).  Till  she  does  act,  her  position  is  exactly 
the  same  as  it  would  be,  if  the  authority  had  never  been 
given.  If  she  would  be  the  heir  to  her  husband^s  estate  in 
the  absence  of  a  son,  she  is  such  heir  until  she  chooses  to 
descend  from  that  position ;  and  she  is  in  of  her  own  right, 
and  not  as  trustee  for  any  son  to  be  adopted  hereafter  {e) . 
If  she  is  not  the  heir,  she  can  claim  no  greater  right  to 
interfere  with  the  management  of  the  estate,  or  to  control 
the  persons  in  possession,  than  if  she  had  no  authority. 
Nolimit  of  time.  The  only  mode  of  giving  it  effect  is  to  act  upon  it  (/).  Nor 
is  there  any  limit  to  the  time  during  which  a  widow  may 
act  upon  the  authority  given  to  her  {g).  In  a  Bengal 
case,  an  adoption  made  fifteen  years  after  the  husband's 
death  was  supported ;  and  in  Bombay  cases  the  periods 
were  twenty,  twenty-five,  fifty-two,  and  even  seventy-one 
years  (h). 


Absence  of 

hnsband'fl 

authority. 


§  108.  Having  now  seen  the  effect  of  an  authority  to 
adopt  when  given  by  the  husband,  it  remains  to  examine 
the  mode  in  which  it  may  be  supplied  when  wanting.  This 
can  only  be  in  Southern  and  Western  India  and  in  some 
parts  of  Northern  India,  (§  101,  110,  119).  In  Madras  the 
balance  of  opinion  had  always  been  that  in  the  absence  of 
authority  from  the  husband,  the  assent  of  sapindas  was 
sufficient.  Till  very  lately,  however,  the  point  was  cer- 
tainly open  to  argument.  It  has  now  been  definitively 
settled  by  the  judgment  of  the  Privy  Council  in  the  case  of 
the  Ramnaad  Zemindary,  and  in  several  other  cases  which 
followed,  and  were  founded  upon,  that  decision. 


(d)  Mt.  Pearee  v.  Mt.  Hurhunseet  19  Suth.  127 ;  Sreemutty  Rajcoomaree  v. 
Nohocoomar,  1  Boul.  187 ;  Sev.  641,  n. 

(e)  Bamundo88  v.  Mt.  Tarineey  7  M.  I.  A.  169,  ovemiliiig  Bijaya  t.  Shama, 
S.  D.  of  iai8, 762. 

(/)  Mt  Svimdra  v.  Ooluknath,  7  S.  D.  148  (166). 

(g)  F.  MacN.  157 ;  1  N.  0.  Ill ;  BamkUhen  y.  Mt.  Stnmutee,  8  S.  D.  867 
(489.  494). 

(h)  Anon.  2  M.  Dig.  18 ;  Bhasker  v.  Narro  Ragoonath.  Bom.  Sel.  Rep.  24  ; 
Brijhhookunjee  ▼.  Ookoolootsaqjeet  I  Bor.  181 ;  [202]  Nimhalkar  v.  JayavantraVf 
4  Bom.  H.  C.  (A.  C.  J.)  191.  Oiriowa  v.  Bhimaji  Baghunath,  9  Bom.  68.  See 
Dukhina  v.  Rash  BehareCt  6  Snth.  221,  where  it  was  suggested  that  a  widow 
could  not  act  upon  an  authority  after  twelre  years.    8ed  qucere. 
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§  109.  In  the  Bamnaad  case  {%),  the  adoption  in  dispute  Bamnaadoase. 
was  made  by  a  widow^  who  had  taken  as  heir  to  her  late 
husband  a  Zemindaiy^  which  was  his  separate  estate.  The 
adoption  was  made  with  the  assent^  original  or  subsequent^ 
of  a  number  of  sapindas  of  the  last  male  holder^  who  were 
certainly  the  majority  of  the  whole  number  then  alive,  if 
indeed  they  did  not  constitute  the  entire  body  of  sapindas. 
The  only  question,  therefore,  which  required  decision  was, 
whether  in  Southern  ^India  any  amount  of  assent  on  the 
part  of  sapindas  could  give  validity  to  an  adoption  made  by 
a  widow  without  her  husband's  consent.  The  High  Court  High  Court. 
of  Madras,  after  an  elaborate  examination  of  all  the  autho- 
rities, came  to  the  conclusion  that  such  an  adoption  was 
valid.  They  relied  much  on  the  theory  that  the  law  of 
adoption  was  founded  upon,  and  a  development  from,  the 
old  principle  of  actual  begetting  by  a  brother  or  sapinda. 
Arguing  from  this  analogy,  they  proceeded  to  say  (A;),  ^'  On 
the  reason  of  the  rule,  then,  it  seems  to  us  that  if  the 
requirement  of  consent  is  more  than  a  moral  precept,  and 
it  must  never  be  forgotten  that  in  all  Hindu  authors,  as  in 
the  works  of  all  authors  who  expound  a  system  of  positive 
law,  professing  to  be  based  upon  divine  revelation,  ethical 
and  jural  notions  are  inextricably  intermixed,  the  assent 
of  any  one  of  the  sapindas  will  suffice.  If,  however,  the 
sapindas  are  by  a  fanciful,  rather  than  a  solid,  analogy  to 
be  treated  as  a  juridical  person  in  which  the  whole  autho- 
rity of  the  husband  is  to  be  vested,  it  would  be  wholly  con- 
trary to  sound  jurisprudence  to  treat  the  assent  of  every 
individual  member  as  necessary.  On  the  contrary,  the  will 
of  the  majority  of  individual  members  must  be  taken  as  the 
will  of  the  body,  in  any  matter  not  manifestly  repugnant 
to  the  purpose  for  which  the  body  was  created." 

§  110.  The  Judicial  Committee  confirmed  this  decision 

(0  Collector  of  Madura  t.  Moottoo  Ramalinga,  2  Mad.  H.  G.  206:  affd.,  12 
M.  I.  A.  897.    8.  C.  1  B.  L.  E.  (P.  C.)  1 :  S.  C.  10  Snth.  (P.  C.)  17. 

(fc)  2  Had.  H.  C.  281.  I  have  already  snggested  my  belief  that  tlie  two 
tliiiigi  were  perfectly  indepeudent  of  each  other.    See  antet  §  68,  et  seq. 
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upon  the  ground  of  positive  authority  and  precedent,  while 
declining  to  accept  the  supposed  analogy  between  adop- 
tions according  to  the  Dattaka  form^  and  the  obsolete 
practice  of  raising  up  issue  to  the  deceased  husband  by 
carnal  intercourse  .with  the  widow.  They  then  proceeded 
as  follows  [I)  : — 

'^  It  must,  however,  be  admitted  that  the  doctrine  is  stated 
in  the  old  treatises,  and  even  by  Mr.  Colebrooke,  with  a 
degree  of  vagueness  that  may  occasion  considerable  difficul- 
ties and  inconveniences  in  its  practical  application.  The 
question  who  are  the  kinsmen  whose  assent  will  supply  the 
want  of  positive  authority  from  the  deceased  husband,  is 
the  first  to  suggest  itself.  Where  the  husband's  family  is 
in  the  normal  condition  of  a  Hindu  family,  i.e.,  undivided, 
that  question  is  of  comparatively  easy  solution.  In  such  a 
case,  the  widow,  under  the  law  of  all  the  schools  which 
admit  this  disputed  power  of  adoption,  takes  no  interest  in 
her  husband's  share  of  the  joint  estate,  except  a  right  to 
maintenance.  And  though  the  father  of  the  husband,  if 
alive,  might,  as  the  head  of  the  family  and  the  natural 
guardian  of  the  widow,  be  competent  by  his  sole  assent  to 
authorise  an  adoption  by  her,  yet,  if  there  be  no  father,  the 
assent  of  all  the  brothers,*  who,  in  default  of  adoption, 
would  take  the  husband's  share,  would  probably  be  required, 
since  it  would  be  unjust  to  allow  the  widow  to  defeat  their 
interest  by  introducing  a  new  co-parcener  against  their  will. 
Where,  however,  as  in  the  present  case,  the  widow  has 
Beparate  estate,  taken  by  inheritance  the  separate  estate  of  her  husband, 
there  is  greater  difficulty  in  laying  down  a  rule.  The 
power  to  adopt,  when  not  actually  given  by  the  husband, 
can  only  be  exercised  when  a  foundation  is  laid  for  it  in  the 
otherwise  neglected  observance  of  religious  duty,  as  under- 
stood by  Hindus.  Their  Lordships  do  not  think  there  is 
any  ground  for  saying  that  the  consent  of  every  kinsman, 
however  remote,  is  eBsential.    The  assent  of  kinsmen  seems 

(0  12  M.  I  A.  441.    S.  C.  1  B.  L.  R.  (P.  C.)  1 ;  S.  C.  10  Suth.  (P.  0.)  17. 
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to  be  required  by  reason  of  the  presumed  incapacity  of 
women  for  independence,  rather  than  the  necessity  of  pro- 
curing the  consent  of  all  those  whose  possible  and  rever- 
sionary interest  in  the  estate  would  be  defeated  by  the 
adoption.  In  such  a  case,  therefore,  their  Lordships  think 
that  the  consent  of  the  father-in-law,  to  whom  the  law 
points  as  the  natural  guardian  and  '  venerable  protector' 
of  the  widow,  would  be  suflScient.  It  is  not  easy  to  lay 
down  an  inflexible  rule  f 6r  the  case  in  which  no  father-in* 
law  is  in  existence.  Every  such  case  must  depend  on  the 
circumstances  of  the  family.  All  that  can  be  said  is,  that 
there  should  be  such  evidence  of  the  assent  of  kinsmen  as 
soffices  to  show  that  the  act  is  done  by  the  widow  in  the 
proper  and  bond  fide  performance  of  a  religious  duty,  and 
neither  capriciously,  nor  from  a  corrupt  motive.  In  this 
case  no  issue  raises  the  question  that  the  consents  were  pur- 
chased, and  not  bond  fide  obtained.  The  rights  of  an  adopted 
Bon  are  not  prejudiced  by  any  unauthorised  alienation  by  the 
widow  which  precedes  the  adoption  which  she  makes ;  and 
though  gifts  improperly  made  to  procure  assent  might  be 
powerful  evidence  to  show  no  adoption  needed,  they  do  not 
in  themselves  go  to  the  root  of  the  legality  of  an  adoption. 

"  Again,  it  appears  to  their  Lordships  that,  inasmuch  as  Express  orim. 
the  authorities  in  favour  of  the  widow's  power  to  adopt  f/on.  ^^ 
with  the  assent  of  her  husband's  kinsmen  proceed  in  a  great 
measure  upon  the  assumption  that  his  assent  to  this  merito- 
rious act  is  to  be  implied  wherever  he  has  not  forbidden  it, 
so  the  power  cannot  be  inferred  when  a  prohibition  by  the 
husband  either  has  been  directly  expressed  by  him,  or  can 
be  reasonably  deduced  from  his  disposition  of  his  property, 
or  the  existence  of  a  direct  line  competent  to  the  full  per- 
formance of  religious  duties,  or  from  other  circumstances 
of  his  family,  which  afford  no  plea  for  a  supersession  of 
heirs,  on  the  ground  of  religious  obligation  to  adopt  a  son 
in  order  to  complete,  or  fulfil,  defective  religious  rites"  (m). 

(m)  The  practice  in  tlie  Pimjab  appears  to  be  exactly  the  same  aa  that  laid 

16 
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Ramnaaddoc-  §  HI.  Of  course^  in  all  subsequent  instances  of  adoption 

be^xtended.  ^J  *  widow  without  express  authority  from  her  husband, 
the  effort  has  been  to  bring  the  case  within^  or  to  exclude 
it  from^  some  of  the  above  dicta.  I  say  dicta,  because  the 
only  point  actually  decided  was  that  the  assent  of  the 
majority  of  the  sapindas  was  sufficient. 

Accordingly,  in  a  Madras  case,  which  followed  shortly 
after  the  decision  of  the  Bamnaad  suit,  an  attempt  was 
made  to  push  that  doctrine  to  the  extent  of  holding  that 
the  consent  of  sapindas  was  wholly  unnecessary,  and  that 
the  widow  might  adopt  of  her  own  authority.  But  the 
Court  refused  to  carry  the  law  further  than  had  been  laid 
down  in  that  judgment,  in  which  /^  there  had  been  the 
assent  of  a  majority  of  the  husband's  sapindas  to  the  adop- 
tion on  his  behaU''  (n). 

Trayancorecase.  §  112.  The  next  case  arose  in  the  Travancore  Courts, 
where  a  widow  had  made  an  adoption  without  the  consent 
of  her  husband's  undivided  brother,  but  with  the  consent 
of  her  divided  kinsmen.  The  Court,  after  weighing  the 
judgments  of  the  High  Court  and  the  Privy  Council  in 
Head  of  family  the  Ramnaad  case,  decided  against  the  sufficiency  of  the 
mn«t  assent.  authorization.  The  Chief  Judge,  after  observing  that  a 
woman  under  Hindu  law  was  in  a  perfect  State  of  tutelage, 
passing  from  the  control  of  her  father  to  that  of  her  hus- 
band, and  after  his  death  to  that  of  the  head  of  his  family, 
pointed  out  that,  in  the  absence  of  the  father-in-law,  the 
eldest  surviving  brother  must  necessarily  be  that  head. 
He  said,  '^  it  is  clear  to  me,  then,  that  the  kinsman  whose 
assent  the  law  requires  for  this  act  is  the  one  who  would 
be  liable  to  support  her  through  her  widowhood,  and  to 
defray  the  maniage  expenses  of  her  female  issue.    In  the 

down  in  tbn  Ramnacd  case.  An  adoption  is  there  looked  ni)on  merely  as  a  mode 
of  transferring,  or  creating,  a  title  to  property.  A  widow  may  adopt  either  with 
her  hushand'g  pMsrinission,  or  by  consent  of  his  kinsmen,  but  in  no  case  against 
an  express  prohibition  by  him.    Punjab  Gust.,  83. 

(n)  Arundadi  v.  Kuppammalf  3  M.  H.  C.  283;  and  per  curiam,  Parasara  r. 
Rangaraja^  2  Mad.  206. 
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case  of  divided  kinsmen  the  case  may  be  different,  because 
no  one  in  particular  can  claim  to  control  her,  or  is  charge- 
able for  hep  maintenance ;  but  it  seems  to  be  clear  that, 
united  as  the  &mily  is,  the  natural  head  and  venerable  pro- 
tector contemplated  by  the  Shastraa  h  the  surviving  brother, 
or  if  there  are  more  than  one,  the  eldest  of  them.  It  seems 
to  me  impossible  to  affirm  that  the  liability  to  maintain  the 
widow,  and  undertake  the  other  duties  of  the  family,  is  npt 
coupled  with  a  right  to  advise  and  control  her  act  in  so 
important  a  matter  as  the  introduction  of  a  stranger  into 
the  &mily,  with  claims  to  the  family  property^'  (o).  It 
will  be  seen  that  this  reasoning  was  approved  and  followed 
by  the  Privy  Council  in  the  case  which  follows. 

§  113.  The  next  case  was  one  of  the  class  contemplated  Berh&mpor 
by  the  Judicial  Committee  in  their  remarks  above  quoted,  *'"®* 
and  exactly  similar  to  that  in  the  Travancore  suit,  the  family 
being  an  undivided  family,  and  the  consent  of  the  father- 
in-law  being  wanting.  In  it  (p)  the  Zemindar  of  Chinna 
Kimedy  died,  leaving  a  wife,  a  brother,  and  a  distant  and 
divided  sapinda,  the  Zemindar  of  Pedda  Kimedy;  there 
were  no  oflier  sapindas.  The  deceased  and  his  brother 
were  undivided.  Therefore,  in  default  of  an  adoption^  the 
brother  was  the  heir.  The  widow  adopted  the  son  of  the 
Pedda  Kimedy  Zemindar,  admittedly  without  the  consent 
of  the  brother.  She  alleged  a  written  authority  from  her 
husband,  but  pieced  that  even  without  such  authority, 
she  had  sufficient  assent  of  sapindas  within  the  meaning  of 
the  lUmmaad  decision.  The  Lower  Court  found  against 
her  on  both  points.  On  appeal,  the  High  Court  was  inclined  Higli  Court. 
to  think  the  authority  proved,  but  reversed  the  decision  of 
the  Lower  Court,  on  the  ground  that  the  assent  of  the  Pedda 
Eamedy  Zemindar,  evidenced  by  his  giving  his  son,  was 
sufficient.    The  Court  expressly  ruled  {q)  and  it  was  neces- 

(o)  BamoMvoand  lyen  r.  Bhagati  AmmaX,  8  Mad.  Jar.  58. 
(p)  BaghumMa  ▼.  Brt>MoKi9h4>ro,  S  I.  A.  ;54$  S.  0.  1  Atad.  69;  S.  C. 
SS  SoUi.  SOI. 
(9)  7 M.  B.C. 801. 
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eary  so  to  rule, — 1st.  That  the  consent  of  one  sapinda 
was  sufficient ;  2nd.  That  proximity  to  the  deceased  with 
regard  to  rights  of  property  was  wholly  beside  the  question. 
In  the  particular  instance  the  assenting  sapinda  was  not 
only  not  the  nearest  heir,  but  was  not  an  immediate  heir  at 
all,  because,  being  divided,  he  could  not  take  till  after  the 
widow. 

Judicial  Com-  *  §  114.  The  Judicial  Committee,  on  appeal,  held  that  the 
written  authority  was  made  out.  It  was  therefore  unneces- 
sary  to  go  into  the  question  of  law.  But  being  of  opinion 
that  the  views  laid  down  by  the  High  Court  were  unsound, 
they  proceeded  to  intimate  their  dissent  from  them  (r). 

In  the  first  place,  they  reiterated  their  opinion  that  spe- 
culations derived  from  the  practice  of  begetting  a  son  upon 
the  widow,  upon  which  Mr.  Justice  Holloway  had  again 
founded  his  opinion,  were  inadmissible  as  a  ground  for 
judicial  decision.  They  also  stated  that  the  analogy  of  that 
practice  would  not  support  the  conclusions  drawn  from  it. 
" Most  of  the  texts  speak  of  'the  appointed* kinsman.  By 
whom  appointed  ?  If  we  are  to  travel  back  beyond  the 
KaK  age,  and  speculate  upon  what  then  took  place,  we  have 
no  reasonable  grounds  for  supposing  that  a  Hindu  widow^ 
desirous  of  raising  up  seed  to  her  deceased  husband,  was 
ever  at  liberty  to  invite  to  her  bed  any  sapinda,  however 
remote,  at  her  own  discretion  {a) ;  and  that  his  consent  of 
itself  constituted  a  sufficient  authorization  of  his  act. 

''  Positive  authority,  then,  does  not  do  more  than  establish 
that,  according  to  the  law  of  Madras,  which  in  this  respect 
is  something  intermediate  between  the  stricter  law  of 
Bengal  and  the  wider  law  of  Bombay,  a  widow,  not  having 
her  husband's  permission,  may  adopt  a  son  to  him,  if  duly 
authorized  by  his  kindred.     If  it  were  necessary,  which  in 


(r)  3 1.  A.  190, 192. 
(«)  Crantama  expresslj 
•ana's  brother  lives,  by  t 


expressly  deolares  that  '*  a  son  begotten  on  a  widow  whose  hus- 
band's brother  lives,  by  another  more  distant  relauon,  is  ezcladed  from  inherit- 
ance/' zzviii.  §  28.    Bee  ante,  §  68. 


Digitized  by 


Google 


ASSENT  OP  SAPINBAS.  125 

this  case  it  is  not,  to  decide  the  point,  their  Lordships  would  Authority  of 
be  unwilling  to  dissent  from  the  principle  recognized  in  the  man  insufficient. 
Travancore  case,  viz.,  that  the  requisite  authority  is,  in  the 
case  of  an  undivided  family^  to  be  sought  within  that  family. 
The  joint  and  undivided  family  is  the  normal  condition  of 
Hindu  society.  An  undivided  Hindu  family  is  ordinarily 
joint,  not  only  in  estate  but  in  food  and  worship ;  therefore, 
not  only  all  the  concerns  of  the  joint  property,  but  whatever 
relates  to  their  commensality  and  their  religious  duties  and 
observances,  must  be  regulated  by  its  members,  or  by  the 
manager  to  whom  they  have  expressly  or  by  implication 
delegated  the  task  of  regulation.  The  Hindu  wife  upon 
her  marriage  passes  into,  and  becomes  a  member  of,  that 
&mily .  It  is  upon  that  family  that,  as  a  widow,  she  has  her 
claim  for  maintenance.  It  is  in  that  family  that,  in  the 
strict  contemplation  of  law,  she  ought  to  reside.  It  is  in  the 
members  of  that  family  that  she  must  presumably  find  such 
counsellors  and  protectors  as  the  law  makes  requisite  for 
her.  These  seem  to  be  strong  reasons  against  the  conclu- 
sion that  for  such  a  purpose  as  that  now  under  consideration 
she  caji  at  her  will  travel  out  of  that  undivided  family,  and 
obtain  the  authorization  required  from  a  separated  and 
remote  kinsman  of  her  husband  {t) . 

"  In  the  present  case  there  is  an  additional  reason  against  Conscious  ©xer- 
the  sufficiency  of  such  an  assent.  It  is  admitted  on  all  hands  ^on.  ^ 
that  an  authorization  by  some  kinsman  of  the  husband  is 
required.  To  authorize  an  act  implies  the  exercise  of  some 
discretion  whether  the  act  ought  or  ought  not  to  be  done. 
In  the  present  case  there  is  no  trace  of  such  an  exercise  of 
discretion.  All  we  know  is  that  the  Mdhadevi,  representing 
herself  as  having  the  written  permission  of  her  husband  to 
adopt,  asked  the  Bajah  of  Pedda  Kimedy  to  give  her  a  son 


(0  Where,  however,  all  the  bmnches  of  the  family  are  divided  from  the 
deceased  hushand  and  from  each  other,  the  Madras  Eligh  Court  has  held  that 
the  Jxmdjide  consent  of  one  divided  member  is  sufficient,  where  the  assent  of 
the  oth^  is  withheld  from  improper,  motives.  Paraaara  v.  Rangarajay 
2  Mad.  802. 
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Guntor  case. 


Religious  mo- 
tive for  adop- 
tion. 


in  adoption^  and  succeeded  in  getting  one.  There  is  notliing 
to  show  that  the  Kajah  ever  supposed  that  he  was  giving 
the  authority  to  adopt  which  a  widow  not  having  her  hus- 
band's permission  would  require.'* 

The  remarks  last  quoted  would  probably  make  it  difficult 
hereafter  for  a  widow  to  plead,  as  she  did  in  this  case,  firat, 
that  she  had  express  authority  from  her  husband  to  adopts 
and,  secondly,  that  if  she  had  not  such  authority,  the  want 
of  it  was  supplied  by  authority  from  kinsmen.  Accordingly 
in  a  later  case  decided  by  the  Judicial  Committee  (w),  an 
adoption  was  set  aside  {inter  alia)  on  the  ground  that  the 
consent  of  the  managing  member  of  the  family,  which  might 
in  other  respects  have  been  sufficient,  had  been  obtained  by 
the  widow  upon  a  representation  that  she  had  received 
authority  to  adopt  from  her  deceased  husband,  no  such 
authority  having  been  in  fact  given. 

§  115.  In  a  case,  subsequent  to  the  Berhampore  case,  one 
would  have  imagined  that  everything  had  concurred  to 
place  the  validity  of  the  adoption  beyond  dispute.  The 
family  was  divided ;  all  the  sapindas  had  assented,  and  the 
persons  in  possession  of  the  property  had  no  title  whatever. 
But  the  High  Court  set  the  adoption  aside  on  the  ground 
'^  that  it  was  not  made  out  that  there  had  been  such  an 
assent  on  the  part  of  the  widow  as  to  show,  to  quote  the 
words  of  the  judgment  of  the  Privy  Council  in  the  Ramnaad 
case,  '  that  the  act  was  done  by  the  widow  in  the  proper 
and  bond  fide  performance  of  a  religious  duty;'*'  and  that 
there  was  no  appearance  of  any  anxiety  or  desire  on  the 
part  of  the  widow  for  the  proper  and  bona  fide  performance 
of  any  religious  duty  to  her  husband.  Her  object  appeared 
to  have  been  to  hold  the  estate  till  her  death,  and  then 
continue  the  line  in  the  person  of  the  plaintiff.  This  judg- 
ment was  reversed  on  appeal.  The  Privy  Council,  after 
pointing  out  that  the  facts  of  the  case  did  not  justify  the 

(u)  Karundbdhi  v.  Ratnamaiyar,  7  I.  A.  178,  S.  O.  2  Mad.  270.     Venkata- 
lakshmamma  v.  Narasayya,  8  Mad.  645. 
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inference  drawn  from  them  by  the  High  Court,  proceeded 
to  say : — 

"  This  being  so,  is  there  any  ground  for  the  application  Judicial  Com- 
which  the  High  Court  has  made  of  a  particular  passage  in  '^"®^- 
the  judgment  iu  the  Ramnaad  case  ?  The  passage  in 
question  perhaps  is  not  so  clear  as  it  might  have  been 
made.  The  Committee,  however,  was  dealing  with  the 
nature  of  the  authority  of  the  kinsman  that  was  required. 
After  dealing  with  the  vexata  qucestio  which  does  not  arise 
in  this  case,  whether  such  an  adoption  can  be  made  with 
the  assent  of  one  or  more  sapiudas  in  the  case  of  joint 
family  property,  they  proceed  to  consider  what  assent  would 
be  necessary  in  the  case  of  separate  property ;  and  after 
stating  that  the  authority  of  the  father-in-law  would  pro- 
bably be  sufficient,  they  said :  ^  It  is  not  easy  to  lay  down 
an  inflexible  rule  for  the  case  in  which  no  father-in-law  is 
in  existence.  Every  such  case  must  depend  upon  the 
circumstances  of  the  family.  All  that  can  be  said  is,  that 
there  should  be  such  evidence,'  not,  be  it  observed,  of  the 
widow's  motives,  but  '  of  the  assent  of  kinsmen,  as  suffices 
to  show  that  the  act  is  done  by  the  widow  in  the  proper 
and  bona  fide  performance  of  a  religious  duty,  and  neither 
capriciously  nor  from  a  corrupt  motive.  In  this  case  no 
issne  raises  the  question  that  the  consents  were  purchased 
and  not  hona  fide  attained.'  Their  Lordships  think  it 
would  be  very  dangerous  to  introduce  into  the  considera- 
tion of  these  cases  of  adoption  nice  questions  as  to  the 
particular  motives  operating  on  the  mind  of  the  widow,  and 
that  all  which  this  Committee  in  the  former  case  meant  to 
lay  down  was,  that  there  should  be  such  proof  of  assent  on 
the  part  of  the  sapindas  as  should  be  sufficient  to  support 
the  inference  that  the  adoption  was  made  by  the  widow, 
not  from  capricious  or  corrupt  motives,  or  in  order  to  defeat 
the  interest  of  this  or  that  sapinda,  but  upon  a  fair  con- 
sideration by  what  may  be  called  a  family  council,  of  the 
expediency  of  substituting  an  heir  by  adoption  to  the 
deceased  husband.    If  that  be  so,  there  seems  to  be  every 
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reason  to  suppose  that  in  the  present  case  there  was  snch 
a  consideration,  both  on  the  part  of  the  widow  and  on 
the  part  of  the  sapindas ;  and  their  Lordships  think  that 
in  such  a  case  it  mast  be  presumed  that  she  acted  from  the 
proper  motives  which  ought  to  actuate  a  Hindu  female, 
and  that,  at  all  events,  such  presumption  should  be  made 
until  the  contrary  is  shown"  (r). 

Diacnflsion  as  to       §  H^.  It  does  not  scom  quite  clear,  even  now,  whether 
motive.  their  Lordships  are  of  opinion  that  the  motive  which  operates 

upon  the  mind  of  a  widow  in  making  an  adoption  can  be 
material  upon  the  question  of  its  validity,  where  she  has 
obtained  the  necessary  amount  of  assent :  that  is,  whether 
evidence  would  be  admissible  which  went  to  show  that  the 
widow  was  indifferent  to  the  religious  benefits  supposed  to 
flow  from  an  adoption  to  her  husband,  or  even  disbelieved 
in  the  efficacy  of  such  an  adoption ;  and  that  her  real  and 
only  object  in  making  an  adoption  was  to  enhance  her  own 
importance  and  position,  and  to  prevent  the  property  of  her 
late  husband  from  passing  away  to  distant  relations.  With 
the  greatest  deference  to  any  conclusions  to  the  contrary 
which  may  be  drawn  from  the  above  passages,  it  seems  to 
me  that  the  Judicial  Committee  did  not  mean  to  lay  down 
that  such  evidence  would  be  material  or  admissible.  The 
fair  result  of  all  their  judgments  appears  to  be,  that  the 
assent  of  one  or  more  sapindas  is  necessary,  as  a  sort  of 
judicial  decision  that  the  act  of  adoption  is  a  proper  one. 
That  decision,  like  any  other,  may  (perhaps)  be  impeached, 
by  showing  that  it  was  'procured  by  fraud  or  corruption. 
But  if  it  was  arrived  at  bond  fide  by  the  proper  judges,  it 
is  conclusive  as  to  the  propriety  of  the  adoption.  The  judg- 
ment of  the  Court  cannot  be  affected  by  the  motives  of  the 
suitor.  The  reasons  which  influence  the  widow  may  be 
puerile  or  even  malicious.     But  what  the  family  decide 

(v)  Vellanki  v.  VenTcata  Rama,  4  I.  A.  1, 13  S.  C.  1  Mad.  174,  S.  C.  26  Suth. 
21.  In  tbiB  case  the  husband  had  died,  leavinji:  a  son.  The  decision  established 
that  sapindas  had  the  same  power  of  authorising  an  adoption  in  lieu  of  a  son 
who  di^,  as  they  would  hare  had  if  there  had  never  been  a  son. 
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upon  is  the  propriety  of  her  act,  not  the  propriety  of  her 
reasons. 

§  117.  As  might  have  been  anticipated,  the  ingenuity  of  ^JJI^eewen- 
Hindu  litigants  was  next  directed  to  invalidating  the  assent  tial  P 
of  the  aapindaa.  Accordingly  an  adoption  by  a  widow,  with 
the  consent  of  the  managing  member,  and  only  adult 
sapinda  of  an  undivided  family  was  set  aside  on  the  ground 
{inter  alia)  that  his  consent  was  given  from  interested 
motives  {w).  But  where  the  assent  is  fair  and  bond  fide,  I 
would  submit  that  it  could  not  be  objected  to  on  the  ground 
that  it  did  not  arise  from  religious  motives.  I  have  already 
suggested  that  even  according  to  Brahmanical  views,  reli- 
gious grounds  were  not  the  only  ones  for  making  an  adoption, 
and  that  among  the  dissenting  sects  of  Aryans,  and  all  the 
non-Aryan  races,  religious  motives  had  absolutely  nothing 
to  do  with  the  matter  (a).  But  further,  when  a  religious 
act  comes  to  be  indissolubly  connected  with  civil  conse- 
quences, it  follows  that  the  act  may  be  properly  performed, 
either  with  a  view  to  the  religious  or  the  civil  results.  Not 
only  so,  but  that  if  the  act  is  in  fact  performed,  the  civil 
consequences  must  follow,  whatever  be  the  motive  of  the 
actor.  Marriage  is  just  as  much  a  duty  with  a  Hindu  as 
adoption.  It  could  not  be  contended  that  the  validity  of 
a  marriage,  or  any  of  its  legal  results,  ^ould  be  in  the 
slightest  degree  affected  by  the  motives  of  either  of  the 
parties  to  the  transaction.  When  the  Test  and  Corporation 
Acts  rendered  it  necessary  that  a  candidate  for  oj£ce  should 


{w)  KaruTuihdhi  v.  Ratnamaiyar,  7  I>  A.  173,  2  Mad.  270  and  see  Parasara 
T.  Rangaraja,  2  Mad.  202. 

(•)  See  ante,  §  94,  95.  I  have  already  stated  (§  95)  that  among  the  Tamil  in- 
babitants  of  Northern  Ceylon  even  the  husband,  when  desirous  to  adopt^  must 
obtain  the  consent  of  his  heirs,  and  thev  must  evidence  their  assent  by  dipping 
their  fingers  in  the  safiron  water.  If  such  consent  is  withheld,  the  rights  of  the 
dluenting  parties  to  the  inheritance  will  not  be  affected.  ThesawaJeme,  ii.  1, 
5,  6.  Probably  this  was  the  original  law  in  Southern  India,  though  it  may  have 
passed  away  when  the  Brahmanical  view  of  adoption^  &a  a  duty  and  not  merely 
a  right,  waa  introduced.  But  the  necessity  for  obtainmg  the  consent  of  sapindais 
to  ao  adoption  by  a  widow,  and  the  sufficiency  of  such  consent,  may  be  a  survival 
horn  the  old  law.  If  so.  it  would  be  an  additional  reason  for  supposing  that 
religious  motires  had  nothing  to  do  with  the  adoption  itself,  or  with  the  consent 
given  to  it  by  kuumen. 

17 
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have  taken  the  sacrament^  it  was  not  material  or  permissi- 
ble to  enquire,  whether  the  communicant  had  spiritual  or 
temporal  benefits  in  view. 

Western  India.  §  1 18.  In  Western  India  the  widow's  power  of  adoption  is 
even  greater  than  in  Southern  India.  The  Mayukha,  com- 
menting on  the  same  text  of  Yasishtha,  draws  from  it,  as 
already  remarked  (§  101),  exactly  the  opposite  conclusion 
from  that  arrived  at  by  Nanda  Pandita.  The  latter  infers 
that  a  widow  can  never  adopt,  as  she  can  never  obtain  her 
husband's  assent ;  the  former  infers  that  the  prohibition  can 
only  extend  to  a  married  woman,  as  she  only  can  receive 
such  an  assent  (y).  The  whole  of  the  authorities  are  col- 
lected and  reviewed  in  several  cases  in  the  Bombay  High 
Court,  which  have  established,  First,  that  in  the  Mahratta 
country,  a  widow,  who  is  sole  or  joint  heir  to  her  husband's 
estate,  may  adopt  a  son  to  her  deceased  husband,  without 
authority  from  her  husband,  and  without  the  consent  of  his 
kindred,  or  of  the  caste,  or  of  the  ruling  authority.  The 
qualification  is  added,  borrowed  from  the  dictum  of  the 
Privy  Council  in  the  Bamnaad  case,  provided  "  the  act  is 
done  by  her  in  the  proper  and  bond  fide  performance  of  a 
religious  duty,  and  neither  capriciously  nor  from  a  corrupt 
motive"  («).  Secondly,  that  she  cannot  do  so,  where  her 
husband  has  expressly  forbidden  an  adoption  (a).  Thirdly, 
that  she  can  never  adopt  during  his  lifetime,  without  his 
assent  (6).  Fourthly,  that  a  widow,  who  has  not  the  estate 
vested  in  her,  and  whose  husband  was  not  separated  at  the 
time  of  his  death,  is  not  competent  to  adopt  a  son  to  her 


(y)  V.  May.,  iv.  5,  §  17, 18.  Dr.  Bfthler  says  that  the  principal  argnment 
advanced  bv  the  Mahratta  writers  for  this  view  is  a  version  of  the  text  of 
9aanalai,  where  they  read  "  a  woman  who  is  childless,  or  whose  sons  have  died" 
(may  adopt),  instead  of  "  a  man,''  &o.  The  error  of  this  reading  is  shown  hy 
the  fact  that  in  the  subsequent  verses  (18, 14)  the  adopter  is  referred  to  in  the 
masculine  gender.    See  art.  Caunakei'Smritiy  Joum.  As.  Soc.  Bengal,  1866. 

(t)  Rdkhmahai  v.  Radhahdi,  5  Bom.  H.  C.  (A.  C.  J.)  181,  ace.  per  curuMn  ; 
Bhaavandaa  v.  Rajmal^  10  Bom.  H.  C.  257.  Kumji  v.  Qhatnan.Q  Bom.  498. 
Dinhtr  Sitaram  v.  Ganesh  iS/iivram,  ib.  605.  Qirioioa  v.  Bhimaji  Raghunathy 
9  Bom.  5S. 

(a)  Bayahai  v.  Bala  Venkatesh^  7  Bom.  H.  C.  App.  1. 

(6)  Narayan  v.  Nana  Manohar,  7  Bom.  H.  C.  (A.  C.  J.)  158. 
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hnfiband  without  his  authority,  or  the  consent  of  his  undi- 
vided co-parceners  (c).  A  further  qualification  is  suggested 
by  the  Bombay  High  Court,  viz.,  that  where  the  adoption 
by  a  widow  would  have  the  effect  of  divesting  an  estate 
already  vested  in  a  third  person,  the  consent  of  that  person 
must  be  obtained  (d).  This  will  be  considered  subsequently  * 
under  the  head  of  effects  of  an  adoption  (e). 

§  119.  Among  the  Jains  a  sonless  widow  has  the  same  Jaiw. 
power  of  adoption  as  her  husband  would  have  had,  if  he 
chose  to  exercise  it.  Neither  his  sanction,  nor  that  of  any 
other  person  is  necessary  (/).  The  Court  said  of  this  case  : 
— "  They  differ  particularly  from  the  Brahmanical  Hindus  in 
their  conduct  towards  the  dead,  omitting  all  obsequies  after 
the  corpse  is  burnt  or  buried.  They  also  regard  the  birth  of  a 
son  as  having  no  effect  on  the  future  state  of  his  progenitor, 
and  consequently  adoption  is  a  merely  temporal  arrange- 
ment, and  has  no  spiritual  objects  {g)J'  In  the  Punjab  Punjab. 
the  custom  appears  to  vary.  In  Gurgaon  a  widow  can 
adopt  without  any  consent,  if  she  selects  a  son  from  her 
husband's  agnates.  She  cannot  adopt  any  one  else  without 
the  consent  of  such  agnates.  In  Rohtak  and  several  other 
districts,  the  husband's  consent  is  necessary.  In  three  cases, 
the  Punjab  Courts  set  aside  adoptions  by  a  widow  for 
v;ant  of  her  husband's  permission.  Two  of  these  cases 
came  from  Lahore  and  Delhi  respectively.  It  does  not 
'  appear  where  the  third  case  arose  (%}. 

§  120.  Second,  Who  may  give  in  Adoption. — ^Asthe  act  Only  parent* 

,  can  give. 

of  adoption  has  the  effect  of  removing  the  adopted  son  from 
his  natural,  into  the  adoptive,  family,  and  thereby  most 
materially  and  irrevocably  affects  his  prospects  in  life,  and 

Bamji  ▼.  Ohaman ;  Dinkar  t.  Qaneah,  ub.  sup. 

Rupchund  ▼.  Rakhmdbai,  8  Bom.  H.  C.  (A.  0.  J.)  114. 

See  post,  §  171)  et  seq. 

Q<njtndnath  Ray  t.  QuUd  Chand,  5  S.  D.  276  (322) ;  8heo  Singh  y.  Mt. 
DakhoJ^  N.-W.  P.  882;  affd.  6  I.  A.  87,  S.  C.  1  All.,  688 ;  Lahmi  Chand  v. 
Oatto  Bai,  8  All.  319. 

P«r  cur.,  6  N.-W.  P.  392. 

Punjab  Costomary  Uw,  U.  154, 178,  205 ;  III.  87,  89,  90. 
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as  the  ceremony  almost  invariably  takes  place  when  the 
adoptee  is  of  tender  years,  and  unable  to  exercise  any 
discretion  of  his  own  in  the  matter,  it  follows  that  only  those 
who  have  dominion  over  the  child  have  the  power  of  giving 
him  in  adoption.  According  to  Yasishtha  (t),  both  parents 
have  power  to  give  a  son,  but  a  woman  cannot  give  one 
without  the  assent  of  her  lord.  Manu  says  (fe) :  '^  He  whom 
his  father  or  mother  (with  her  husband's  assent)  gives  to 
another,  &c.,  is  considered  as  a  son  given."  The  words  in 
parenthesis  are  the  gloss  of  KuUuka  Bhatta.  Different 
explanations  have  been  given  to  Yasishtha's  text  (Z).  Some 
Assent  of  wife,  say  that  the  wife's  assent  is  absolutely  necessary ;  others, 
that  if  not  given,  the  adopted  son  remains  the  son  of  his 
natural  mother  and  performs  her  obsequies ;  others,  that  the 
words  mean  that  either  parent  has  the  power  to  give,  but 
that  the  wife  can  only  exercise  this  power  during  her  hus- 
band's life  with  his  assent.  The  last  explanation  is  the 
one  which  is  now  accepted.  It  is  quite  settled  that  the 
father  alone  has  absolute  authority  to  dispose  of  his  son  in 
adoption,  even  without  the  consent  of  his  wife,  though  her 
consent  is  generally  sought  and  obtained  (m).  The  wife 
cannot  give  away  her  son  while  her  husband  is  alive  and 
capable  of  consenting,  without  his  consent ;  but  she  may  do 
so  after  his  death,  or  when  he  is  permanently  absent,  as,  for 
instance,  an  emigrant,  or  has  entered  a  religious  order,  or  has 
lost  his  reason  (?i).  But  in  a  Bengal  case  the  pandits  laid, 
it  down,  and  it  was  held  accordingly,  that  an  adoption  was 
bad  where  a  widow  had  given  away  her  only  son  as  dvyamu- 
shyayaTva  without  the  express  consent  of  her  late  husband  (o). 
It  does  not,  however,  appear  from  the  report  whether  the 

(0  8  Dig.  242. 

(i^)  Mann,  ix.  168. 

{I)  8  Dig.  254,  257,  201 ;  V.  May.,  v. ;  Steele,  45, 183. 

(m)  Dattaka  Mimamaa,  iv.  18—17 ;  v.  14,  n. ;  8  Dig.  244 ;  Alank  Manjari 
▼.  Fakir  Chand,  5  S.  D.  356  (418) ;  Chitko  Raghunath  v.  JanaiU,  11  Bom.  H.  C. 
199 ;  Mitakshara,  i.  11,  §  9. 

(n)  Dattaka  Mimamsa,  iv.  10—12;  Dattaka  Chandrika,  i.  31,  32;  Mitakshara, 
i.  11,  S  9.  Arnachellum  v.  lyasatny,  1  Mad..  Deo.  154;  Huro  Soondree  t. 
ChundermonWf  Seveet.  938.  Rangubai  v.  Bhagtrthihai,  2  Bom.  377.  Mhalmbai 
V.  Vithoha,  7  Bom.  H.  C.  Appx.  26. 

(o)  Dehee  Dial  v.  Hur  Hor  Singh,  4  S.  D.  320,  (407). 
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decision  went  upon  the  ground  that  the  adopted  son  was 
an  only  son,  or  upon  the  ground  that  he  was  given  away 
without  sufficient  authority.  The  former  seems  rather  to 
have  been  the  case.  It  has  been  expressly  ruled  in  Bombay^ 
that  whether  the  giving  in  adoption  of  an  only  son  by  his 
father  is  valid  or  invalid,  it  is  at  all  events  so  improper  that 
a  widow,  without  the  direct  sanction  of  her  husband,  can- 
not be  assumed  to  have  authority  to  give  such  a  son 
away  (p).  It  was  evidently  the  opinion  of  the  High  Court 
that  a  widow,  in  giving  her  son,  exercises  not  an  independent 
but  a  delegated  authority,  and  that  such  an  authority  will 
be  negatived  when  it  is  exercised  in  a  manner  which  it  may 
be  supposed  the  husband  would  have  disapproved.  No 
other  relation  but  the  father  or  mother  can  give  away  a  boy. 
For  instance,  a  brother  cannot  give  away  his  brother  (q). 
Nor  can  the  paternal  grandfather,  or  any  other  person  (r). 
Nor  can  the  parents  delegate  their  authority  to  another 
person,  for  instance  a  son,  so  as  to  enable  him  after  their 
death  to  give  away  his  brother  in  adoption,  for  the  act  when 
done  must  have  parental  sanction  {a).  And,  therefore,  an 
orphan  cannot  be  adopted,  because  he  can  neither  give 
himself  away,  nor  be  given  by  any  one  with  authority  to 
do  so  (t).  But  what  the  law  declines  to  sanction  is  the 
delegation  by  an  authorised  person  to  an  unauthorised 
person  of  the  discretion  to  give  in  adoption  which  is  vested 
solely  in  the  former.  Where  the  necessary  sanction  has 
been  given  by  an  authorised  person,  the  physical  act  of 
giving  away  in  pursuance  of  that  sanction  may  be  delegated 
to  another  {u). 


(jp)  Lakshmappav.Bamappa,  12  Bom,  H.  C.364.  SonuisekharaY,  Suhadra* 
majiy  6  Bom.  624. 

(g)  V.  Daip.,  825 ;  1£U  Tara  Munee  v.  Dev  Narayun,  8  S.  D.  887  (516) ;  MooU 
too$amy  ▼.  LutchvMedatumnuihf  Mad.  Deo.  1852,  p.  97.  See  F.  MacN.  228» 
comlmOTig  Veercmermal  t.  Narain  PillaVf  1  N.  C.  91. 

(r)  CoUeetor  ofSurat  v.  Dhirsingjiy  10  Bom.  H.  C.  286. 

It)  BatheHappa  t.  Shivlingappa,  10  Bom.  H.  G.  268. 

0)  Subhaluvammal  v.  Ammakuttiy  2  M.  H.G.  129;  BaXvantrav  t.  Bayabai, 
6  Bom.  H.  0.  (O.  C.  J.)  88;  Supra,  10  Bom.  H.  C.  268. 

(u)  Vijiarangam  ▼.  Ldkihuman^  8  Bom.  H.  C.  (O.  C.  J.)  244.  Vmkata  v. 
^6a<lra,  7  Mad.  649. 
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Goiuent  of 
Goyemment. 


Origin  of 
restrictions. 


§  121.  The  person  who  is  authorised  to  give  away  a  boy 
in  adoption  may  make  his  consent  dependent  on  the  fulfil- 
ment of  certain  conditions  and  it  has  been  held  that  where 
these  conditions  are  not  complied  with  the  adoption  is 
invalid.  For  instance,  where  a  father  by  letter  authorised 
the  giving  of  his  son  in  adoption,  provided  the  adopting 
party  first  obtained  the  assent  of  the  British  Grovemment, 
an  adoption  made  without  such  assent  was  held  invalid, 
though  the  assent  was  not  in  other  respects  necessary  (r). 

§  122.  The  consent  of  the  Revenue  Board  is  necessary  to 
an  adoption  by  a  person  whose  estate  is  under  the  actual 
management  of  the  Court  of  Wards  {w).  It  was  once  sup- 
posed that  the  consent  of  Government  was  also  necessary 
in  the  case  of  Inamdars,  Zemindars,  and  feudal  chieftains 
whose  estates  would  fall  into  the  hands  of  the  Government 
in  the  event  of  their  dying  without  heirs,  and  in  the  time  of 
Lord  Dalhousie  this  principle  was  frequently  acted  on.  But 
it  seems  clear  that,  though  it  was  customary  in  such  cases 
to  ask  for  the  sanction  of  the  ruling  power,  and  to  pay  a 
nuzzur  on  receiving  it,  still  the  sanction  was  considered  to 
be  due  as  a  matter  of  right,  and  was  not  a  condition  pre- 
cedent to  the  validity  of  the  adoption  itself,  although  in 
some  cases  the  native  power,  with  a  high  hand,  may  have 
refused  to  allow  the  adopted  son  to  succeed  (aj). 

§  123.  Third,  Who  may  be  taken  in  adoption. — ^The 
restrictions  upon  the  selection  of  a  person  for  adoption 
appear  all  to  be  of  Brahmanical  origin,  and  to  rest  upon  the 
theory,  that  as  the  object  of  adoption  was  the  performance 
of  religious  rites  to  deceased  ancestors,  the  fiction  of  sonship 
must  be  as  close  as  possible  (§  94).    Hence,  in  the  first 


(v)  Ranguhai  v.  Bhagirthibaif  2  Bom.  B77- 

(w)  See  ante,  §  100. 

((b)  Steele,  188;  Bhcuiker  Bhachajee  y,  Narro  Ragonathf  Bom.  Bel.  Rep.  24; 
Ramchandra  v.  Nanaji,  7  Bom.  H.  C.  (A.  C.  J.)  26 ;  Narhar  Oovind  v.  Narayan, 
1  Bom.  607;  Ranguhai  y.  Bhagirthihai,  2  Bom.  877;  Bell's  Empire  in  India, 
127 ;  Bell's  Indian  Policy,  10 ;  Sir  G.  Jackson's  Vindication  of  Lord  Dalhousie, 
9.  By  Lord  Canning's  proclamation  the  right  to  adopt  has  now  been  reoogniEed 
in  the  cose  of  feudal  chiefs  and  jaghiredars. 
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place,  the  nearest  male  sapinda  should  be  selected^  if  suit-  Nearest  sapinda. 
able  in  other  respects,  and  if  possible  a  brother's  son,  as  he 
was  already  in  contemplation  of  law  a  son  to  his  uncle.  If 
no  such  near  sapinda  was  available,  then  one  who  was  more 
remote ;  or  in  default  of  any  such,  then  one  who  was  of  a 
&mily  which  followed  the  same  spiritual  guide,  or,  in  the 
case  of  Sudras,  any  member  of  the  caste  (y).  Probably  this 
rule  was  strengthened  by  the  feeling  that  it  was  unjust  to 
the  members  of  the  family  to  introduce  a  stranger  if  a  near 
relative  was  available.  Originally  it  seems  to  have  been  a 
positive  precept.  Subsequently  it  sunk  to  a  mere  recom- 
mendation. It  is  now  settled  that  the  adoption  of  a  stranger 
is  valid,  even  though  near  relatives,  otherwise  suitable,  are 
in  existence  (z) .  In  the  second  place,  no  one  can  be  adopted  One  whose 
whose  mother  the  adopter  could  not  have  legally  married  (a)«  ^ave  i»en 
The  origin  and  binding  character  of  this  rule  have  been  J^a"!®^' 
criticised  with  great  learning  and  force  by  Mr.  V.  N. 
Mandlik  (&).  He  admits  that  "  the  Dattaka  Chandrika,  the 
Dattaka  Mimamsa,  the  Samskara  Kaustubha,  the  Dharma 
Sindhu  and  the  Dattaka  Nimaya  contain  this  prohibition.'^ 
These  authorities  base  their  opinion,  first,  on  the  text  of 
^nnaka,  that  the  adopted  boy  must  bear  the  reflection  of  a 
son,  to  which  they  append  the  gloss  "  that  is  the  capability 
to  have  been  begotten  by  the  adopter  through  niyoga  and 
so  forth"  (c).  Many  objections  are  offered  to  this  gloss  by 
Mr.  V.  N.  Mandlik,  and,  as  I  have  abeady  pointed  out, 
(§  94,  note)  it  is  possible  that  the  text  itself  had  originally 
a  different  meaning.  Secondly,  they  rely  upon  a  text  which 
is  attributed  variously  .to  ^aunaka,  Vriddha  Gautama,  and 


(y)  DaU&ka  Mimamsa,  H.  §  2,  28,  29,  67,  74,  76,  80 ;  Dattaka  Chandrika,  i. 
1 10,  20,  n.  §  11  ?  Mitakshara,  i.  11,  §  13,  14,  86 ;  V.  May.,  iv.  5  J  9,  16,  19. 

(x)  1  W.  McN.  68;  2  Stra.  H.  L.  98, 102;  Gocoolanund  v.  Wooma  Daee,  15 
B.  L.  B.  406,  S.  C.  28  Suth.  840 ;  affd.  suh  nomine,  Uma  Devi  v.  Oohoolanund, 
5  I.  A.  40,  8.  0.  8  Cal.  587 ;  Bahyi  v.  Bhagirthibai,  6  Bom.  H.  C.  (A.  C.  J.)  70 ; 
Dturma  Dagu  r.  Ramkrishna,  10  Bom.  80.  These  authorities  must  be  taken  as 
oremilni^  the  case  oi  Ooman  Dut  v.  KuTihia  Singh,  8  S.  D.  144  (192),  which  was 
also  a  Krftrima  adoption. 

(a)  Dattaka  Mimamsa,  t.  §20. 

(b)  Pages.  478—495,  514. 

(e)  D^Mimamsa,  v.  J  15—17.  Dattaka  Chandrika.  ii.  §  7,  8.  I  am  unable  to 
nfer  to  the  other  authorities,  but  Mr.  Y.  N.  Mandlik  says  that  they  rely  upon 
the  same  texts,  p.  489. 
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Narada^  which  states  that  a  sister's  son  and  a  daughter's 
son  may  be  adopted  by  Sudras,  but  not  by  members  of  the 
three  higher  classes^  and  upon  a  text  of  ^^^^  which 
explicitly  forbids  the  adoption  by  one  of  the  regenerate 
classes  of  ^^  a  daughter's  son^  a  sister's  son^  and  the  son  of 
the  mother's  sister"  (d).  As  to  the  former  text  Mr.  Mandlik 
argues  that  the  correct  translation  is  "  Sudras  should  adopt 
a  daughter's  son,  or  a  sister's  son.  A  sister's  son  is  in 
some  places  not  adopted  as  a  son  among  the  three  classes 
beginning  with  a  Brahmana."  He  points  out  that  the 
Mayukha  as  properly  rendered  interprets  the  text  as  mean- 
ing that  Sudras  should  adopt  only,  or  primarily,  a  daughter's 
or  a  sister's  son,  but  not  as  forbidding  such  adoptions  by 
Brahmans.  This  view  is  also  supported  by  the  Dvaita 
Nimaya,  and  the  Nimaya  Sindhu  (e).  The  text  of  Qakala 
he  disposes  of  (p.  495)  by  treating  its  authority  as  of  no 
weight  in  opposition  to  usage  and  conflicting  authorities. 
The  fact  still  remains,  however,  that  the  five  digests  above 
referred  to  lay  down  the  rule  in  distinct  and  positive 
terms.  The  rule  so  laid  down  was  stated  by  Mr.  Sutherland, 
both  the  MacNaghtens,  and  both  the  Stranges  (/) ;  and,  as 
limited  to  the  three  regenerate  classes,  it  has  been  affirmed 
by  a  singularly  strong  series  of  authorities  in  all  parts  of 
India  as  forbidding  the  adoption  of  the  son  of  a  daughter, 
or  of  a  sister,  or  of  an  aunt  {g).  On  the  same  ground,  it 
is  unlawful  to  adopt  a  brother,  or  stepbrother,  or  an  uncle, 
whether  paternal  or  maternal  (h) .  And  it  makes  no  differ- 
ence that  the  adopter  has  himself  been  removed  from  his 

(d)  Datt&ka  Mimamsa,  ii.  S  S^i  H  ^^i  Dattaka  Chandrlkai  i.  (  17,  7. 
(«)  V.  May.,  iv.  6,  §  9,  10,  V.  N.  Mandlik.  pp.  58-66. 
m  Snth.    Syn.   6d4,  F.  MacN.  IcO,  1  W.  MacN.  67,  1  Stia.  H.  L.8S,  S.  M. 

(a)  jBoee  Qwnga  v.  Baee  Sheohootmr,  Bom.  6el.  Rep.  7Zj  NarasamnuU  v. 
Balarama  Charlu,  1  M.  H.  C.  420:  /tmnt  v.  Jivu,  2  M.  H.  C.  462;  Oopalay^ 
yanv.  Baghupatiayyan,  7  M.  H.  C.  250;  Ramalinga  v.  Sadasivat  9  M.  I.  A. 
506,  8.  C.  1  Suth.  (P.  U.)  26,  where  the  side-note  calls  the  parties  Vaisyas, 
though  they  were  really  Sudras.  See  Supra,  2M.  H.  C.  467 ;  KoraShunko  ▼. 
Behee  Munnee^  2  M.  Dig.  32 ;  Qopal  Narhar  v.  Hanmantt  8  Bom.  278,  when  all 
the  authorities  are  examined ;  Bhagirthihai  v.  Radhahaif  8  Bom.  298.  ParhcUi 
V.  Sundar,  8  All.  I. 

ih)  Dattaka  Mimamaa,  v.  §  17;  Bunjeet  Singh  v.  Ohhya,  2  S.  D.  246  (815) ; 
Moottooaan^  v.  LiUchmedavummaK  ^lad.  Dec.  of  1852,  96.  SriramiJilu  y  Ma* 
maiyya,  8  Mad.  15. 
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natural  family  by  adoption;  for  adoption  does  not  remove 
the  bar  of  consanguinity  whicb  would  operate  to  prevent 
intermarriage  within  the  prohibited  degrees  (i).  This  rule 
must^  of  coxirse,  be  understood  as  excluding  only  the  sons 
of  women  whose  original  relationship  to  the  adopter  was 
such  as  to  render  them  unfit  to  be  his  wives.  A  man 
could  not  lawfully  marry  his  brother^s,  or  nephew's,  wife, 
but  a  brother's  son  is  the  most  proper  person  to  be  adopted, 
and  so  is  a  grand  nephew  (Je).  A  wife's  brother,  or  his 
son,  may  be  adopted  (Z),  and  so  may  the  son  of  a  wife's 
sister  (tn),  or  of  a  maternal  aunt's  daughter  (n). 

§  124.  This  rule  again  appears  to  be  of  Brahmanical  Btile  not  uni- 
origin.  The  same  authorities  which  lay  it  down  as  regards 
the  higher  classes  state  that  Sudras  (o),  may  adopt  a  daugh- 
ter's, or  a  sister's,  son.  The  Mayukha  even  states  that 
as  regards  them  such  a  person  is  the  most  proper  to  be 
adopted  (p).  He  is  obviously  the  most  natural  person  to 
be  selected.  A  mother's  sister's  son  may  also  be  adopted 
among  Sudras  (q).  In  the  Punjab  such  adoptions  are 
common  among  the  Jats,  and  this  laxity  has  spread  even 
to  Brahmans,  and  to  the  orthodox  Hindu  inhabitants  of 
towns,  such  as  Delhi  (r).  They  are  also  permitted  among 
the  Jains  («),  and  in  Bouthem  India  even  among  the  Brah- 
mans such  adoptions  are  undoubtedly  very  common.  It 
was  decided  so  late  as  1873  that  the  practice  has  not  attained 
the  force  of  a  legal  custom  {() .    But  in  1881,  upon  a  renewed 

(i)  Moathia  ▼.  Uf^pm,  Mad.  Deo.  of  1858, 117. 


/ii 


3forun  Moee  t.  Bejoy,  Sath.  8p.  No.  122. 
V.  Van  '       *'  '    - 


(I)  Krittniengar  t.  Vatuimamalay,  Mad.  Dec.  of  1856,  218 ;  Bungcmaiaum 
▼.  Kamesevoya,  Mad.  Dec.  of  1857,  W ;  Buvee  Bhudr  v.  Boopshtmker,  2  Bor. 
682  [718] ;  Sriramulu  t.  Hamayya,  3  Mad.  15. 
(m)  Bdee  Ounga  ▼.  Baee  Sheokoovur,  Bom.  Sel.  Bep.  78,  7Q. 

(n)  Venkata  v.  Subhadra.  7  Mad.  640. 

(o)  The  Kayasthaa  in  Bengal  are  Sndms.  and  may  make  such  adoptions. 
Bajcoomar  Loll  t.  Bissessur  DycU,  10  Gal.  688. 

(p)  V.  May.,  iv.  5,  §  10, 11. 

(a)  CMwna  Nagayya  y.  Pedda  Nagayya,  I  Mad.  62. 

(r)  Ponjab  Cost.  79—88.    Punjab  Customary  Law,  IL  III.  154,  205, 210. 

($)  Sheo  Singh  v.  ML  Dakho,  6  N.-W.  P.  882,  agd.  6  I.  A.  87,  8.  C.  1  AU. 
688:  Hassatt  Alt  ▼.  Nagamal,  1  AIL  288;  LakhnU  Clumd  t.  Datto  Bai,  8  AU. 

819. 

(t)  Oopalyyan   v.  Baqhwpatiayyanf  7M.  H.  C.   250;  2  Btra.  H.  L.  101; 
1  dibelin,  S§,  Nelson's  -new  of  the  Qindn  Law,  90. 
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enquiry,  the  High  Court  pronounced  that  in  Southern  India 
such  adoptions  were  valid  among  Brahmans.  A  similar 
practice  among  the  Nambudri  Brahmans  o£  Malabar  has 
also  received  judicial  sanction  {u).  In  Western  India  also 
they  appear  to  be  permitted.  It  is  also  said  that  in  the 
Deccan  a  younger  brother  may  be  adopted,  and  though 
the  adoption  of  uncles  is  forbidden,  a  different  reason  is 
alleged  for  the  prohibition  (t?). 

Extension  of  §  125.  A  singular  extension  has  been  given  to  this  rule 

wife's  brother,  by  Nanda  Pandita.  He  quotes  a  text  of  Vriddha  Gautama : 
— ^^  In  the  three  superior  tribes  a  sister^s  son  is  nowhere 
mentioned  as  a  son,*' — and  says  that  here  a  sister's  son  is 
inclusive  of  a  brother's  son.  But  as  the  brother's  son  is 
not  only  not  prohibited,  but  is  expressly  enjoined,  for 
adoption,  he  draws  the  remarkable  conclusion  that  a 
brother's  son  must  not  be  adopted  by  a  sister.  And  this 
opinion  was  acted  upon  in  the  N.-W.  Provinces,  where  the 
Court  set  aside  an  adoption  by  a  widow,  acting  under  her 
husband's  authority,  where  she  had  selected  the  son  of  her 
own  brother  {w).  If  the  adoption  had  been  made  by  her 
husband,  and  not  by  herself,  it  would  have  been  perfectly 
valid  {x).  The.  same  principle  seems  to  have  been  the 
ground  of  a  case  which  is  reported,  and  discussed  at  much 
length,  by  Sir  F.  MacNaghten  (y).  There  a  man  died 
leaving  three  widows,  and  an  authority  to  them  to  adopt. 
As  they  could  not  agree,  a  reference  was  made  to  the  Mas- 
ter, who  reported  in  favour  of  a  boy  who  was  the  son  of  the 
second  widow's  uncle.  The  next  question  that  arose  was, 
whether  the  boy  could  be  received  in  adoption  by  the  second 
widow.  It  was  argued  that  this  was  impossible,  because 
she  could  not  without  incest  have  been  the  mother  of  a  boy 


(u)  VoAfidinada  ▼.  Appu^  9  Mad.  44 ;  Viahnu  ▼.  Krishnarif  7  Mad.  8. 

(v)  Steele,  44 ;  Huebut  Boo  v.  Govindrao,  2  Bor.  85,  V.  N.  Mandlik,  474, 
495,  W.  &  B.  887. 

(w)  Dattaka  Mimamsa,  ii.  §  83,  84 ;  If e.  BaUas  t.  Laxihman  Singh,  7  N.-W.  P. 
117. 

(x)  See  anthoritiee  qpoted  §  128,  notes  (a)  (5). 

(y)  Dagumharee  v.  Taramonee,  F.  MaoN.  170,  App.  10. 
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by  her  own  ancle.  The  pandits  differed,  and  no  decision 
was  ever  given,  the  second  widow  having  waived  her  right 
in  favour  of  the  elder.  Sir  P.  MacNaghten,  however,  pro- 
nounces unhesitatingly  in  favour  of  the  objection.  It  seems 
to  me,  however,  with  the  greatest  respect,  that  this  is 
introducing  into  the  Hindu  theory  of  adoption  a  second 
fiction  for  which  there  is  no  foundation.  The  real  fiction 
is,  that  the  adopting  father  had  begotten  the  child  upon  its 
natural  mother ;  therefore  it  is  necessary  that  she  should 
be  a  person  who  might  lawfully  have  been  his  wife.  There 
is  no  fiction  that  the  natural  father  had  also  begotten  the 
child  upon  the  adopting  mother.  The  natural  son  becomes 
the  son,  not  merely  of  the  particular  wife  from  whom  he  is 
bom,  but  of  all  the  wives ;  and  the  authors  of  the  Dattaka 
Mimamsa  and  Dattaka  Chandrika  seem  to  think  that  the 
same  result  follows  in  the  case  of  several  wives  from  an  adop- 
tion (z).  The  fiction  can  hardly  extend  to  the  length  of  his 
being  conceived  by  aU.  In  fact  it  would  appear  that  the 
Hindu  law  takes  no  notice  of  the  wife  in  reference  to  adoption. 
The  relation  of  the  adopted  son  to  her  arises  upon  adoption. 
But  the  balance  of  authority  and  reasoning  appears  to  be 
opposed  to  the  idea  that  relationship  to  her  has  any  effect 
upon  the  choice  of  the  boy  to  be  adopted  (a). 


oaste. 


§  126.  The  adopted  son  mu^t  be  of  the  same  class  as  his  Identity  of 
adopting  father;  that  is,  a  Brahman  may  not  adopt  a 
Kshatriya,  or  vice  veracL  This  rule  is  probably  an  innova- 
tion upon  ancient  usage,  as  Medhatithi  and  others  interpret 
the  words  of  Mann  '^  being  alike"  (translated  by  Sir 
W.  Jones  ''  being  of  the  same  class'*)  as  meaning  merely, 
possessing  suitable  qualities,  though  of  a  different  class  (6). 
In  the  time  of  Mann  a  man  might  have  married  wives  of 
different  class,  and  the  sons  of  all  such  wives  would  have 

(e)  Mann,  iz.  f  183  ;  Dattaka  Mimanma,  ii.  §69;  Dattaka  Chandrilca,  x.  §  28. 
Ami  BO  the  panditfl  stated  in  this  ease,  F.  MaoN.  .^p.  11. 

(a)  This  yiew  was  approved  by  the  Madras  High  Court.     Sriramulu  y. 
Samaw/a*  3  Mad.  p.  17. 

(MMjSu,  ix.  8168;  Mitakshara,  i.  11,  §  9;  V.  May.,  iy.  6,  §  4;  Dattaka 
mauana^u.  §29—25;  Dattaka  Chandrika,  i,  §12—16. 
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been  legitimate,  and  would  have  inherited  together,  iliongh 
in  different  proportions  (c).  Each  of  such  sons  must  have 
been  competent  to  perform  his  father's  obsequies,  though 
perhaps  with  varying  merit.  It  would  have  been  remark- 
able, therefore,  if  a  man  could  not  have  adopted  the  son  of  a 
woman  whom  he  might  have  married.  Baudhayana  makes 
no  reference  to  caste,  and  Yasishtha  merely  says,  '^  the  class 
ought  to  be  known*'  (§  96),  which  is  natural  enough,  as 
determining  a  preference.  The  other  authors  (Katyayana, 
Qaunaka,  Yajnavalkya,  and  Yaska)  who  forbid  the  adoption 
of  one  of  unequal  class,  admit  that  such  adoptions  do  take 
place,  and  are  effectual  as  prolonging  the  line,  though  not 
for  purposes  of  oblations.  They,  therefore,  declare  that  a 
son  so  adopted  is  entitled  to  receive  maintenance  (d).  From 
this,  I  presume,  they  considered  that  he  was  effectually 
severed  from  his  natural  family.  It  is  probable,  therefore, 
that  as  long  as  mixed  marriages  were  lawful,  the  adoption 
of  sons  of  inferior  caste  was  also  lawful  (e).  When  the 
former  ceased,  the  latter  also  ceased.  At  present,  I  imagine 
that  the  adoption  of  a  Elshatriya  by  a  Brahman  would  be  a 
mere  nullity,  and  would  neither  take  the  boy  out  of  his 
,  natural  family,  nor  give  him  any  claim  upon  the  family  of 
the  adopter.  The  case  has  never  occurred,  and  is  quito 
certain  never  to  occur. 

Personal  dig.  §  127.  As  the  chief  reason  for  adoption  is  the  performance 

qualification.  ^£  funeral  ceremonies,  it  follows  that  one  who,  from  any  per- 
sonal disqualification  would  be  incapable  of  performing  them, 
would  be  an  unfit  person  to  be  adopted  (/) .  Nothing  is  said 
upon  the  point  by  Hindu  law  writers.  Probably  the  idea 
that  such  an  adoption  could  be  made  would  never  have 
occurred  to  their  minds.  As  a  person  so  adopted  would  also 
be  incapable  of  succeeding  to  the  property  of  the  adopter, 

(c)  Hana,  ix.  §  148-166. 

(d)  Bee  too  D.  E.  8.  tH.  §  23,  24.  citing  Karada. 

(e)  In  Northern  Ceylon  this  la  the  oaae  still.  The  son^  if  adopted  by  a  man, 
passes  into  his  caste.  If  adopted  by  a  woman,  he  remftms  in  the  ca«te  of  hia 
natural  father.    Thesawaleme,  ii.  §  7* 

(/)  Suth.  Syn.  665 ;  V.  Darp.  828, 830. 
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Mimamsa. 


and  so  continuing  liis  name  and  lineage,  every  object  would 
fail  which  an  adoption  is  intended  to  serve. 

§  128.  A  further  limitation  upon  the  selection  of  a  son  for  Limitation  from 
adoption  arises  from  age,  and  the  previous  performance  of  *^* 
ceremonies  in  the  natural  family  {g) .  The  leading  authority 
upon  this  point  is  a  passage  from  the  Kalika-purana,  which 
is  relied  on  by  Nanda  Pandita,  but  which  is  treated  as  spu- 
rious by  Devanda  Bhatta,  Nilakanta,  and  others,  and  which 
is  admittedly  wanting  in  many  copies  of  that  work.  It  lays 
down  absolutely  that  a  child  must  not  be  adopted  whose  age 
exceeds  five  years,  or  upon  whom  the  ceremony  of  tonsure 
has  been  performed  in  the  natural  family  {h).  The  result  of 
a  lengthened  commentary  on  this  passage  in  the  Dattaka  Dattaka 
Mimamsa  appears  to  be ;  first,  that  the  limit  of  age  as  not 
exceeding  five  is  absolute :  secondly,  that  one  who  has  had 
the  tonsure  performed  ought  not  to  be  adopted,  as  he  will  at 
the  outside  be  the  son  of  two  fathers  :  but,  thirdly,  that  if 
no  other  is  procurable,  a  boy  on  whom  tonsure  has  been  per- 
formed may  be  received.  In  that  case,  however,  the  pre- 
vious rites  must  be  annulled  by  the  performance  of  the 
putreshU,  or  sacrifice  for  male  issue.  As  regards  other  rites, 
those  previous  to  tonsure  are  immaterial,  the  performance  of 
the  upanayana  is  an  absolute  bar  (t). 

Jagannatha  appears  to  accept  the  text  as  literally  binding, 
and  not  to  recognize  the  right  of  performing  the  tonsure  over 
again.  He,  therefore,  considers  an  adoption  to  be  invalid,  if 
it  is  made  after  tonsure,  or  after  the  fifth  year  (fe). 


(g)  Ab  to  the  eight  ceremonies  for  a  male,  see  Colebrooke,  note  to  Dattaka 
ifgw»««i^  iy.  §  28 ;  8  Dig.  104.  Of  these,  tonsure  is  the  fifth,  and  upanayana. 
orinraUtoie  with  the  sacred  thread,  is  the  eighth.  The  former  is  nerformed 
in  the  second  or  third  year  after  birth,  the  latter,  in  the  case  of  Brahmans,  m 
the  eighth  year  from  conception.  But  it  may  be  performed  so  early  as  the  fifth, 
or  dSfeyed  till  the  sixteenth  year.  The  primary  periods  for  upanayana  m  the 
caie  of  a  Kshatriya  are  eleven,  and  of  a  Vaisya  twelve  y^,  bnt  it  may  be 
ddayed  till  the  ages  of  twenty-two  and  twenty-fonr  respectively.    For  Sndras 

^  D^S^bTMmunsa.'iJ^S^/  Dattaka  Chandrika,  ii.  §  25 ;  V.  May,  iv.  5. 
|»,  MiSSa».nni8,note.    Jolly,  §  161. 

(fc)  3  Di^l487^--251,  268.    See  too  F.  MacN.  189-146, 194. 
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On  the  other  hand,  the  author  of  the  Dattaka  Chandrika 
refuses  to  accept  the  text  of  the  Kalika-purana  as  authentic. 
But  even  if  it  should  be  genuine,  he  explains  it  away  by  the 
possibility  of  performing  tonsure  a  second  time  in  the  adop- 
tive family.  The  result  he  arrives  at  is,  that  age  is  only 
material  as  determining  the  term  at  which  upanayana  may 
be  performed.  So  long  as  this  rite  in  the  case  of  the  three 
higher  classes,  and  marriage  in  the  case  of  Sudras,  can  be 
performed  in  the  family  of  the  adopter,  there  is  no  limit  of 
any  particular  time  (Q. 

Mr.  W.  MacNaghten  is  of  opinion  that  the  rules  laid  down 
by  the  Dattaka  Mimamsa  and  the  Dattaka  Chandrika  should 
be  followed  in  the  Provinces  in  which  they  are  respectively 
in  force ;  that  is,  the  Dattaka  Mimamsa  in  Benares,  and  the 
Dattaka  Chandrika  in  Bengal  and  Southern  India  (m). 

§  129.  The  only  decision  under  Benares  law  of  which  J  am 
aware  is  one  of  the  Agra  Court,  where  it  appears  to  have 
been  held  that  an  adoption  must  be  made  when  the  boy  was 
under  the  age  of  six  (n).  In  Bengal  and  Southern  India 
the  decisions  are  in  favour  of  the  view  laid  down  by  the 
Dattaka  Chandrika.  In  some  of  the  earlier  Bengal  cases, 
the  pandits,  while  agreeing  that  the  age  of  five  years  was  not 
an  absolute  limit  which  could  not  be  exceeded,  seem  to  have 
thought  that  if  tonsure  had  already  been  performed  in  the 
natural  family,  and  in  the  name  of  the  natural  father,  a 
subsequent  adoption  would  be  invalid  (o) .  In  1838,  however, 
the  Sudder  Court  Pandit,  in  reply  to  a  question  as  to  age, 
answered  '^  that  the  period  fixed  for  adoption  with  respect  to 
the  three  superior  tribes,  Brahmans,  Kshatriyas,  and  Vaisyas, 
was  prior  to  their  investiture  with  their  respective  cords ;  and 


(l)  Dattaka  Gbandrika,  ii.  §  20—33  ;  1  W.  MacK.  72. 
(m)  1  W.  MacN.  78. 

(n)  Thakoor  Oomrao  ▼.  ThcLkooranee^  2  Agra  Bep.,  108.  I  only  know  the 
case  aa  cited  in  Gowell's  Digest  (1870),  836.  There  is  some  mistake  in  the 
referenoe,  which  I  have  been  unable  to  verify. 

(o)  Kerutnaraen  v.  Mt.  Bhohinesree,  1  S.  D.  161  (213)  (as  to  the  remark 
appended  to  this  decision,  see  1  W.  MacN.  75)  ;  2  W.  MacN.  180 ;  ML  DuUdbh 
v.Sonu,  5S.  D.60(61). 
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with  respect  to  Sndras^  prior  to  their  contracting  marriage" 
(p).  This  opinion  has  been  affirmed  is  several  subsequent 
cases^  and  may  now  be  treated  as  beyond  doubt  (q).  The  same 
rule  has  been  repeatedly  laid  down  in  Madras^  both  by  the  Madras. 
Pandits  and  the  Court  (r).  It  is  also  suggested  by  Mr.  Ellis^ 
that  even  after  v/panayana  an  adoption  would  be  valid,  if  the 
person  adopted  was  of  the  same  gotra  as  his  adopter.  He  bases 
this  view  on  the  ground,  that  where  the  gotra  is  diflFerent,  the 
^^panayana  is  a  bar,  since  by  it  the  person  is  definitely  settled 
in  his  natural  family,  and  this  renders  the  performance  of  the 
d(Uia  homam  (§  141)  impossible.  But  where  the  gotra  is  the 
same,  the  performance  of  the  datta  homam,  though  proper,  is 
not  necessary  for  an  adoption.  And  this  view  was  adopted 
by  the  Travancore  Court  in  a  case  between  Brahmans. 
There  the  upanayana  had  been  performed  previous  to 
adoption.  But  the  Court  held  the  objection  to  be  im- 
material, since  the  person  adopted  was  the  son  of  the 
adopter's  brother  («).  This  ruling  was  followed  by  the 
High  Court  of  Madras  after  a  very  full  investigation  of  the 
authorities,  and  upon  evidence  of  local  usage  {t).  The  usage 
in  Pondicherry  admits  of  adoption  after  the  upanayana  in 
any  case  {u). 

§  130'.  This  restriction  again  does  not  exist  where  the  Limit  of  age  not 
Brahmanical  fiction  of  an  altered  paternity  is  unknown,  ^^v®"^- 
In  the  Punjab  there  is  no  restriction  of  age  (t?).    Among 
the  Jains  the  period  extends  to  32,  and  it  is  said  by  Holh' 


S-  1  Nttrodayee  ▼.  Bholanath,  S.  D.  of  1858,  558;  BamlHshore  t.  Bhoohun. 
.  of  1859,  229^  236 ;  a£5nned  on  review,  S.  D.  of  I860,  i.  485,  490 ;  reTersed 
cUfferent  point  in  the  P.  G.  8uh  Nomine  Bhoohun  moyee  v.  Rwmkiahore. 


(v)  BuUdbdkant  v.  Kishenprea,^  S.  I>.^219  (270).^ 

J.  h ,  _„,  — , , , .,  -. 

on  a  different  point  in  the  P.  G.  8uh  Nomine  Bhoohun  Moyee  y.  ji^„^n,*o,*vt  v. 
where,  however,  the  ruling  as  to  the  validity  of  the  adoption  on  the  ground  of 
age  was  not  d^uted,  10  M.  I.  A.  279 :  S.  G.  3  Suth.  (P.  G.)  15. 

(r)  1  Stra.  H.  L.  87,  91 ;  2  Stra.  H.  L.  87, 110 ;  Mootoo  Vizia  Raghoonadha 
Satooputty,  alias  Annasamy  v.  Sevagamy  Na/:hiary  1  Mad.  Deo.  106 ;  affirmed  by 
P.  C.  on  the  28th  April  18^,  Chetty  Cohtm  Prueunna  v.  Chetty  Colum  Moodoo, 
1  Mad.  Dec.  406;  Breenevaasien  v.  BashyummaL  Mad.  Dec.  of  1859,  118; 
Veerapermall  v.  Narrain  Pillayt  I  N.  G.  188 ;    Vythilinga  v.  VyiathammaZ, 

(t)  2  Stra.  H.  L.  104 ;  Bamastoami  lyen  v.  Bhagati  Ammal^  8  Mad.  Jnr.  58. 
(0  Viraragava    v.  Ramalinga^  9    Mad.    148,    overruling    VenJcatcisaiya  v. 
Veniata  Charlu,  8  Mad.  H.  G.  28. 
(«)  1  Gibelin,  W.  (r)  Punjab  Gust.,  82. 
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way,  J.,  tliat  tliero  is  no  limit  of  age  {w)>  So  in  Western 
India,  the  author  of  the  Mayukha  says,  ^'  And  my  father 
has  said  that  a  married  man,  who  has  even  had  a  son  bom, 
may  become  an  adopted  son'^  {x) .  In  accordance  with  this 
dictum  the  pandits  of  the  Surat  Sudder  Court  reported  that 
"the  rule  that  a  boy  should  be  adopted  under  five  years 
related  to  cases  where  no  relationship  exists ;  bat  when  a 
relation  is  to  be  adopted,  no  obstacle  exists  on  account  of 
his  being  of  mature  age,  married  and  having  a  family,  pro- 
vided he  possesses  common  ability,  and  is  beloved  by  the 
person  who  adopts  him"  (y).  So  Mr.  Steele  states,  "the 
Poena  Shastries  do  not  recognize  the  necessity  that  adop- 
tion should  precede  moonj  and  marriage."  And  lie  gives 
various  statements  as  to  the  proper  age  for  adoption  rang- 
ing from  five  to  fifty,  and  ending,  "  there  is  no  linodt  as  to 
age.  The  adoptee  should  not  be  older  than  the  adopter"  (z) . 
None  of  these  authorities  make  any  distinction  as  to  the 
caste  of  the  person  adopted.  In  the  Surat  case  the  parties 
appear  to  have  been  Brahmans,  or  at  least  Kshatriyas.  In 
some  of  the  cases  in  which  the  adoption  of  a  married  man 
has  been  held  valid  by  the  Bombay  High  Court,  the  parties 
happened  to  be  Sudras,  but  the  decision  did  not  turn  upon 
that  circumstance  (a) .  It  has  been  settled  by  recent  cases, 
after  some  doubt,  that  a  married  Brahman  may  be  lawfully 
adopted,  and  that  it  makes  no  difference  as  to  the  legality 
of  the  transaction  whether  he  belongs  to  a  different  or  to  the 
same  gotra  as  the  adopter  (5) . 

Only  son.  §  131.  The   prohibition   against    adopting  an  only  son 

rests  on  the  texts  of  Yasishtha,  Baudhayana  and  Caunaka, 

{to)  Rithcum  v.  Soojum,  9  Mad.  Jnr.  21,  cited  in  8heo  Singh  v.  Mt,  DakhOf  6 
N.-W.  P.  402  J  Oovindnath  v.  Chilalchundy  5  S.  D.  276  (822). 

(w)  V.  May.,  iv.  5,  §  19.  His  faUier  was  Shanker  Bhatt,  antbor  of  the  Dvait 
Nimaya,  a  work  of  special  authority  in  the  Deccan.  Nathc^ji  t.  Hart,  8  Bom. 
H.  C.  (1.  C.  J.)  70. 

(y)  Brijhhookunjee  v.  Ookoolootmojee,  1  Bop.  196  [217]. 

{z)  Steele,  44, 182 ;  V.  N.  Mondlik,  471  $  1  W.  MacN.,  75.  Thisivas  ako  the 
case  in  Borne. 

(o)  Rajo  Niniballcar  v.  Jayavantrav,  4  Bom.  H.  C.  (A.  0.  J.)  191 ;  Nathaji 
V.  Han,  8  Bom.  H.  C.  (A.  C.  J.)  67. 

(b)  Sadashiv  v.  Hart  Moneshvar,  11  Bom.  H.  C.  190;  Lakshmappaf,  i2a- 
mappa,  12  Bom.  H.  0.  864 ;  Dharma  Daga  v.  Ramkrishna,  10  Bom.  80. 
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(§  96).  ''Let  no  man  give  or  accept  an  only  son,  since  he 
most  remain  for  the  obsequies  of  his  ancestor'^  (c).  So 
^aunaka  says,  ''  By  no  man  having  an  only  son  is  the  gift 
of  a  son  to  be  ever  made.^'  From  these  Nanda  Pandita 
infers  a  prohibition  against  accepting  also,  and  says  that 
the  offence  of  extinction  of  lineage,  denounced  by  Vasishtha, 
is  incurred  by  both  giver  and  receiver  (d).  This  prohibi- 
tion is  by  some  authorities  extended  to  the  adoption  of  an 
eldest  son,  since  his  merits  are  specially  appropriated  in  the 
interests  of  his  own  father  (e).  And  even  to  the  adoption 
of  one  of  two  sons,  since  such  an  act  would  leave  the  father 
with  an  only  son,  and  thereby  subject  him  to  the  chance  of 
being  left  wholly  without  issue.  But  this  final  precept  is 
admittedly  only  dissuasive,  and  not  peremptory  (/).  And 
the  same  decision  has  lately  been  given  as  regards  the 
adoption  of  an  eldest  son  (g).  The  value  to  be  placed  upon 
these  texts  according  to  Hindu  rules  of  interpretation  is 
discussed  at  length  by  Mr.  V.  N.  Mandlik.  His  view  is 
that  they  are  recommendatory  only,  and  not  prohibitory, 
and  that  a  violation  of  them  affects  the  offender,  but  does 
not  detract  from  the  validity  of  the  rite  {h). 


Eldest  son. 


§  132.  It  seems  to  be  admitted  everywhere  that  there  is  Son  of  two 
no  objection  to  the  adoption  of  an  only  son,  when  he  is  taken 
as  dwyamuahyayanay  or  the  son  of  two  fathers ;  either  by  an 
express  agreement  that  his  relationship  to  his  natural  family 
shall  continue  (i),  or  by  the  fact  that  the  only  son  of  one 
brother  is  taken  in  adoption  by  another  brother,  in  which 
case  the  double  relationship  appears  to  be  established  with- 


(c)  So  in  Borne,  the  only  male  of  his  gens  conld  not  be  adopted,  for  the  sacra 
wonid  in  such  a  case  be  lost. 

(d)  Dattaka  Mimamaa,  iv.  §  1—6;  Dattaka  Chandrilca,  i.  §  27,  28;  Mitak- 
■hara,  ill.  "*'     "  »-        .--..--         ^,  ,,     -^ 

(e)  Mitak 
rati  Vilasa,  . 
§  4;  Permaul  Ndicken  v.  Pottee  Ammal,  Mad.  Deo.  of  1851 »  2S4. 


1 .  S  11 ;  V.  May.,  iv.  5j  §  9, 16 ;  V.  N.  Mandlik,  502. 

ishara,  i.  11,  §  12,  citing  Mann,  ix.  §  106;  Viramit.  ii.  2,  §  8;  Saras- 

.,  5  868,  869;  2  Stra.  H.  L.  105;  2  W.  MacN.,  182;  V.  May.,  iv.  6, 


1/  I  jya&uuuh  jiuuuuuBa,  iv.  ^  o ;  i  ox.zu.  xl.  u.  oo  ;  i  yy  .  juacx^ .  //. 

(a)  Janokee  v.  QopauZ,  2  Cal.  865 ;  Kashihai  v.  Tatia,  7  Bom.  221 ;  Jamna- 
hat  ▼.  Baiehand,  ib.  225. 

(h)  y,  N.  Mandlik,  496—508  where  he  gives  instances  of  the  adoption  of  only 
sons  from  the  Vedio  a«e8  downwards. 

(i)  2  W.  MacN.  192;  1  Btra.  H.  L.  86;  futwahs,  2  Kn.  206;  Shumshere 
T.  IHlrajj  3  S.  D.  189  (216) ;  Joymonee  v.  Sibosoondry^  Fulton,  75. 
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out  any  special  contract  (fc).  But  whether  in  other  cases 
the  adoption  of  an  only  son  is  absolutely  invalid,  or  is  only 
sinful^  is  a  point  on  which  a  great  conflict  of  opinion  exists. 
In  Southern  India,  the  balance  of  authority  is  in  favour  of 
the  validity  of  the  adoption.  In  Bengal  the  decisions  are 
almost  unanimously  opposed  to  its  validity.  In  Western 
India  there  is  very  little  decisive  authority  either  way.  In 
all  the  Provinces  reliance  is  placed  on  the  same  texts,  and 
no  special  usage  appears  to  be  set  up  as  qualifying  them. 
Whether  there  is  any  difference  between  the  law  in  th^ 
different  parts  of  India,  is  a  matter  which  can  now  only  be 
settled  by  a  decision  of  the  Privy  Council.  It  will  be 
sufficient  for  me  to  furnish  the  materials  on  which  a  deci- 
sion may  be  given. 

DecinooB  in  §  133.  The  question  came  before  Sir  Thomas  Strange,  as 

"^^*  Recorder  of  Madras  in  1801,  in  ii\e  case  of  Veerapermall 

V.  Narrain  Pillay  (Z),  where  the  objection  was  taken  to  an 
adoption  that  the  boy  was  an  only  son.  There  was  in  fact 
nothing  in  the  objection,  for  he  was  the  only  son  by  a  younger 
wife,  and  had  an  elder  brother  by  another  wife  living  at  the 
time.  The  Recorder,  after  citing  the  text  of  Vasishtha,  and 
the  opinion  of  Jagannatha  (m)  that  such  an  adoption  if  made 
would  be  valid,  proceeded  : — 

"  The  opinion  of  the  present  pandits  of  Bengal  is,  '  that  a 
person  who  has  only  one  son  should  not  give  him  away  • 
nor  should  he  give  away  an  elder  son  :  the  adoption  of  an 
only  son  indeed  is  valid,  but  both  the  giver  and  receiver  are 
blameable.'  This  appears  to  have  been  settled  in  the 
instance  of  the  Rajah  of  Tanjore.  In  that  important  case 
the  person  adopted  was  the  only  son  of  his  parents ;  and  it 

JTc)  Dattaka  Mimamsa,  ii.  87,  88,  vi.  §  84-36,  47,  48:  Dattaka  Chandrika, 
I  27,  28,  iii.  §  17,  v.  §  88 ;  1  Stra.  H.  L.  86 ;  2  Stra.  H.  L.  107 ;  Steele,  45, 
1}  SarvadMkari,  685.  Permaul  Naicken  v.  Pottee  Ammal,  Mad.  Deo.  of 
1861,  234 ;  per  curiam,  Qocoolanwnd  v.  Wootmi  Daee,  15  B.  L.  R.  415,  S.  O. 
28  Sntli.  840;  Nilmadhub  v.  Bishwnber,  18  M.  I.  A.  101,  S.  0.  12  Suth.  (P. 
C.)  29  J  Chirma  Qaundan  v.  Kumara.  1  Mad.  H.  C.  67  ;  Uma  Deyi  v.  Gohoola^ 
nund,  6 1.  A.  42,  S.  C.  8  Cal.  587.  V.  May.,  iv.  5,  §  21,  22. 
(l)  I  N.  0.  91, 126. 
(m)  8  Dig.  248. 
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is  a  mistake  if  any  one  imagines  that  the  deviation  from  the 
role  on  that  occasion  was  supported  upon  any  ground  of 
Mahratta  cnstom  or  policy.  The  objection  appears  to  have 
nndergone  deep  consideration,  conducted  in  part  through 
the  fortunate  medium  of  Sir  W.  M.  Jones ;  and  certainly  in 
a  way  to  evince  the  anxiety  of  Government  to  be  rightly 
advised.  It  appears  that  the  pandits  of  Bengal  and  Benares 
in  general  were  of  opinion  that  '  in  all  countries  the  affilia- 
tion of  an  only  son  is  valid,  although  the  parent  who  gives 
the  child^  and  the  adopter,  both  incur  sin  by  deviating  from 
the  ordinances  of  the  Shastef,  which  declare  the  giving  or 
taking  of  an  only  son  in  adoption  to  be  improper/  Ramavana  ^yx??^"^^^ 
indeed,  and  the  other  pandits  who  sign  with  him,  state  ^  that 
an  only  son  could  not  be  given  to  the  Rajah  to  adopt  as  his 
son/  But  it  appears  that  they  rather  mean  that  the  act 
could  not  be  done  consistently  with  the  ordinances  of  the 
Shaster,  than  that  the  adoption  was  invalid,  for  they  expressly 
state  that  '  several  usages  had  been  adopted  and  followed, 
that  are  not  found  in  the  Shaster,  and  are  to  be  looked  upon 
as  valid/  This  exposition  was  considered  at  the  time  as 
reconciling  their  opinion  with  that  of  Kasheenauth  and  the 
other  Benares  pandits,  who  stated  '  that  the  adoption  of  an 
only  son  is  one  of  those  acts  which  is  tolerated  by  usage, 
although  it  incurs  guilt  according  to  the  Shaster.'  These 
testimonies  corroborating  the  opinions  of  theTanjore  pandits, 
transmitted  by  the  widow  of  the  Bajah  Tulsajee,  and  those 
received  through  the  Government  of  Fort  St.  George,  decid- 
ed the  Supreme  Government  that  the  objection  that  Serf ojee 
was  an  only  son  was  not  sufficiently  founded  to  invalidate 
his  adoption  and  succession/^ 

§  134.  In  his  second  volume  Sir  Thomas  Strange  gives  European 
the  opinions  of  pandits  declaring  that  neither  an  only,  nor  ^""io""- 
an  elder,  son  can  be  adopted.  These  are  accompanied  by 
remarks  of  Mr.  Cotebrooke,  who  says  that  a  valid  adoption  of 
an  only  son  cannot  be  made,  except  in  the  case  of  a  brother's 
son,  who  performs  the  offices  of  a  son  to  both  natural  and 
adoptive  father,  the  absolute  gift  being  forbidden ;  and  of 
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Panditf. 


Madras 
deoirions. 


Eldest  son. 


Mr.  Ellis,  who  says  that  if  the  act  be  duly  completed  it 
cannot  be  reversed  (n) .  In  the  text  he  reiterates  the  opinion, 
already  expressed  from  the  Bench,  that  the  prohibitions 
respecting  an  eldest  and  only  son  are  only  directory,  and  an 
adoption  of  either,  however  blameable  in  the  giver,  would 
nevertheless  for  every  legal  purpose  be  good  (o) . 

§  135.  In  a  Madras  case  in  1817  the  question  was  whether 
a  man  was  bound  to  adopt  the  son  of  his  elder  brother, 
being  an  only  son,  in  preference  to  the  son  of  his  uncle. 
The  pandits  answered :  *'  It  is  not  lawful  for  a  man  to  give 
his  only  son  in  adoption  to  another.  It  is  not  lawful  for  a 
man  to  receive  in  adoption  the  only  son  of  another,  there- 
fore it  is  not  lawful,  and  consequently  not  incumbent,  on  a 
man  to  adopt  the  only  son  of  his  elder  brother  in  prefer- 
ence to  the  youngest  son  of  his  uncle.  But  if  such  an 
adoption  as  aforesaid  should  take  place,  although  the  giver 
and  receiver  in  adoption  have  thereby  committed  sin,  the 
adoption  is  valid*'  {p).  Here  the  pandits  seem  to  have 
overlooked  the  distinction  between  the  only  son  of  a  brother 
and  of  a  stranger.  In  other  respects  they  agree  with  Sir 
T.  Strange. 

In  1851  a  case  came  before  the  Sudr  Udalut  in  which  an 
uncle  had  adopted  the  eldest  son  of  his  brother.  The 
pandits,  after  having  referred  to  an  opinion  they  had  given 
in  1848  declaring  the  adoption  of  an  eldest  son  to  be  invalid, 
repeated  their  opinion  that  as  a  general  rule  it  would  be 
so,  but  not  in  this  case  where  the  person  adopted  was 
a  brother^s  son.  The  Court,  citing  this  opinion  and  also 
the  opinion  of  Sir  Thomas  Strange,  say,  *'  In  the  present 
instance  the  adoption  was  by  a  paternal  uncle,  and  having 
thus  taken  place,  though  a  thing  to  have  been  avoided,  it 
must  be  held  to  be  valid.*'  (q). 

in)  2  Stra.  H.  L.  87, 106, 107.  Proceedings  of  the  Sadr  Udalut  of  Madras  to 
the  same  effect  appear  to  have  been  passed  in  1824  and  1825.  See  Stra.  Man. 
§99. 

(o)  1  Stra.  H.  L.  87. 

(t>)  Amachellum  v.  lyascmy^  1  Mad.  Deo.  154. 

(g)  Permaul  Naicken  v.  Pottee  Ammall,  Mad.  Dec.  of  1861,  p.  284. 
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In  1854  the  same  question  as  to  an  eldest  son  arose,  but 
in  this  case  without  the  circumstance  of  his  being  a  brother's 
son.  The  Sudder  Pandits  again  pronounced  the  adoption 
invaUd^  and  on 'the  strength  of  their  opinion  the  Civil 
Judge  rejected  his  claim.  The  Sudder  Court  reversed 
the  decision^  solely  on  the  ground  that  the  adoption  had 
been  made  good  by  acquiescence  and  lapse  of  time.  They 
did  not  notice  the  finding  as  to  invalidity  in  law  {r). 

The  case  came  on  for  a  direct  decision  in  the  Madras 
High  Court  in  1862,  and  it  was  decided,  on  a  review  of  the 
previous  cases,  that  the  adoption  of  an  only  son  was  valid  {s) . 
A  similar  conclusion  has  lately  been  arrived  at  by  the 
majority  of  the  Judges  of  the  High  Court  of  Allahabad, 
Turner ,  J.,  dissenting  {t). 

§  136.  In  Bombay  there  is  a  conflict  of  authority.  It  is  Bombay, 
stated  by  Mr.  Steele  that  an  only  son  should  not  be  given 
in  adoption,  except  to  his  uncle,  or  with  the  concurrence 
of  both  parties,  by  which  I  suppose  he  means  as  a  dwya- 
mushyayana  {u).  But  in  a  case  where  a  man  who  had  only 
two  sons  gave  them  both  away  in  adoption,  the  pandits 
said  the  adoptions  were  valid,  as  the  sin  lies  with  the  giver, 
and  not  with  the  receiver  (v).  And  in  1862  and  1867  the 
High  Court  expressly  decided  that  the  adoption  of  an  only 
son  was  valid,  if  accomplished,  though  improper  (w).  On 
the  other  hand,  in  a  later  case  the  High  Court  spoke  of 
"  the  general  rule  of  Hindu  law  that  an  only  son  cannot  be 
the  subject  of  adoption,  a  rule  recently  re-aflBrmed  and 
illustrated  by  a  judgment  of  the  Calcutta  High  Court"  (x). 
The  remark,  of  course,  was  merely  obiter  dictum.  In  1877 
the  objection  that  the  boy  adopted  was  an  only  son  was 

(r)  Choewnmal  ▼.  Surathy,  Mad.  Dec.  of  1854,  p.  81. 
is)  CMnna  Oatmdan  v.  Kwmara^  1  Mad.  H.  0.  54. 
it)  Hanuman  v.  Chirai,  2  All.  104. 
lu)  Steele,  46, 188. 

(r)  Huebut  Rao  v.  Q<mindrao,  3  Bor.  76,  86  [88]. 

{w)  MhaUahai  ▼.  Vitliohat  7  Bom.  H.  C.  Appz.  26 ;  Raje  Nimbalkar  v.  Jaya" 
vantnw,  4  Bom.  H.  0.  (A.  C.  J.)  191. 
(»)  BhasJcer  Trimbak  v.  Mahadev  Ramji,  6  Bom.  H.  C.  (0.  C.  J.)  4. 
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taken  in  the  High  Court,  but  abandoned  as  untenable  {y). 
In  1875,  a  question  arose  wbetber  the  giving  by  a  widow 
of  an  only  son  in  adoption  was  valid  or  invalid.  The  only 
question  necessary  to  be  decided  was,  whether  the  authority 
of  the  deceased  husband  could  be  presumed.  For  this 
purpose  it  was  necessary  to  consider  the  propriety  of  the 
act.  The  whole  law,  and  all  the  precedents  upon  the  point 
were  minutely  examined  by  Westropp,  C.  J.  The  only  point 
actually  decided  was,  that  the  giving  or  receiving  of  an 
only  son  was  so  improper  that  the  consent  of  the  husband 
could  not  be  presumed.  The  Chief  Justice,  however,  ex- 
pressed himself  most  unfavourably  to  the  validity  of  such 
an  adoption,  though  he  admitted  that  such  cases  had  been 
recognised  as  legal  under  the  old  Sudder  Court.  This 
ruling  was  followed  in  an  exactly  similar  case  in  1882  (2). 
In  1883,  the  validity  of  the  adoption  of  an  eldest  son  was 
in  question.  The  High  Court,  while  holding  that  the  prohib- 
ition against  such  an  adoption  was  only  admonitory,  con- 
trasted it  with  the  prohibition  against  the  adoption  of  an 
only  son,  which  it  treated  as  unqualified  and  absolute. 
This  again  was  only  obiter  dictum  (a).  The  opinion  of  the 
authors  of  West  and  Buhler's  Digest  is  that  such  adoptions 
are  invalid  in  Bombay.  In  addition  to  the  above  authori- 
ties they  refer  to  two  unreported  cases,  in  one  of  which 
the  adoption  of  an  only  son  in  the  Linghait  caste  was  held 
to  be  invalid,  while  in  the  other  the  general  principle 
seems  to  have  been  laid  down  that  such  adoptions  could 
only  be  valid  by  virtue  of  a  special  custom  (6).  On  the 
whole  the  balance  of  authority  in  Bombay  appears  to  be 
inclining  in  favour  of  the  view  which  has  always  prevailed 
in  Bengal. 

Bengal:  only  §  1^^'  ^^  Bengal,  on  the  other  hand,  the  authorities  are 

r^dT^t  T*^        nearly  all  opposed  to  the  validity  of  the  adoption  of  an  only 

iy)  Ranguhai  v.  Bhaghirthibait  2  Bom.  at  p.  379. 

(2)  Lakshmappa  v.  Ranwppa,  12  Bom.  fi.  C.  364 ;  SomasMa/ra  v.  SubhO' 
dramaji,  6  Bom.  624. 
(a)  Kashihai  v.  Tatia,  7  Bom.  221. 
(6)  W.  &  B.  909,  912, 1040. 
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son.  Sir  P.  MacNagliteii  and  Mr.  Sutherland  both  declare 
imhesitatinglj  against  it  (c),  and  the  younger  MacNaghten 
cites  numerous  futwahs  in  accordance  with  that  view,  the 
only  exception  being  where  the  adoption  was  of  the  dwya- 
mushyayana  character  (d).  The  decisions  are  to  the  same 
effect. 

§  138.  In  the  case  of  Shumshere  Mull  v.  Dilraj  Konwur  {e), 
the  plaintiff  rested  his  case  on  an  adoption  which  was  void 
as  being  made  by  a  widow  without  her  husband^s  authority. 
The  Sudder  Court,  however,  with  reference  to  the  claims  of 
other  parties,  one  of  whom,  named  Tej  Mull,  was  an  only  son 
who  had  been  taken  in  adoption,  asked  the  pandits  whether 
such  an  adoption  was  valid.  They  replied  that  the  validity 
of  the  adoption  of  Tej  Mull,  and  his  right  to  the  estate, 
depended  upon  whether  he  had  been  delivered  to,  and 
accepted  by,  the  adopting  parent  on  the  condition  that  he 
should  belong  as  a  son  to  both.  If  not  so  delivered,  the 
adoption  would  be  illegal,  and  carry  with  it  no  title  to  the 
estate.  No  decision  upon  the  point  was  required,  or  given. 
In  a  later  case,  the  plaintiff,  who  was  an  only  -son,  claimed 
as  adopted.  His  adoption  was  declared  illegal  on  this 
ground,  and  his  suit  was  dismissed.  This  decision  was  con- 
firmed on  review.  After  the  case  had  been  submitted  to  a 
new  pandit,  he  gave  an  equally  unqualified  opinion  with  his 
predecessor.  One  of  the  Judges  thought  that  the  adoption, 
though  improper;  was  not  invalid ;  but  two  other  Judges  dis-  Bengal :  deci- 
agreed  with  him,  and  the  former  decision  was  confirmed  (/ ) .  "^^^  "  ^  ^"^^ 
The  same  decision  was  given  in  another  case,  where  the 
defendant  in  possession  was  an  only  son,  whose  title  rested 
on  the  validity  of  his  adoption.  The  pandits  pronounced 
**  that  the  fact  of  his  being  an  only  son  was  sufficient  to 
invalidate  the  adoption,  as  such  a  person  was  forbidden  to 


(c)  P.  MacN.  123, 147, 150;  Suth.  Syn.  665. 

(d)r 

(/)  Nwrnirom  ▼.  KtUhee  Pande,  8  S.  D.  282  (810)  S.  C.  1  Mor.  17;  4  S.  D.  70 


(d)  2  W.  MacN.  178, 179, 192, 196. 
(«)  2  8.1 


.  D.  189  (216), 
.        ndram  ▼.  Kas 
(89).    This  case  is  erroneously  cited  by  ScotlandyCJ.t  as  an  authority  the 
other  way  in  Chinna  Qaundan  v.  KumarOf  1  Mad.  H.  C.  57. 
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be  adopted ;  and  the  violation  of  this  law  was  a  criminal  act 
on  the  part  of  both  giver  and  receiver/'    It  was  then  alleged 
that  he  had  been  given  as  dwyamushyayana.    But  it  appear- 
ed that  he  had  been  given  by  his  mother  after  his  father's 
death,  and  the  pandits  said  that  a  widow  could  not  give  away 
her  son  in  this  manner  without  express  authority  from  her 
husband,  which  she  had  not  received.     He  was,  therefore, 
turned  out  of  possession  by  the  Court  (g) .  On  the  other  hand, 
in  a  case  in  the  Bengal  Supreme  Court,  the  Court  said : ''  The 
adoption  of  an  only  son  is  no  doubt  blameable  by  Hindu  law, 
but  when  done  it  is  valid/'     They  went  on,  however,  to  say 
that  rather  than  treat  it  as  invalid  they  would  assume  an 
agreement  between  the  natural  and  adoptive  father  that  the 
boy  was  to  be  the  son  of  both,  which,  of  course,  got  over 
the  diflSculty  (h) .     Finally,  the  point  came  before  the  Bengal 
High  Court  in  1868,  when  the  title  of  the  plaintiff  rested 
on  the  validity  of  his  adoption,  he  being  an  only  son.     The 
Madras  case  and  others  were  cited,  but  it  was  held  by  the 
Court  that  the  adoption  was  absolutely  invalid.    Mitter,  J. 
said,  *^  One  of  the  essential  requisites  of  a  valid  adoption  is 
that  the  gift  should  be  made  by  a  competent  person,  and 
the  Hindu  law  distinctly  says  that  the  farther  of  an  only  son 
has  no  such  absolute  dominion  over  that  son  as  to  make  him 
the  subject  of  a  sale  or  gift  (D.  M.  iv.  5).     Such  a  gift, 
therefore,  would  be  as  much  invalid  as  a  gift  made  by  the 
mother  of  a  child,  without  the  consent  of  the  father.     It  is 
to  be  borne  in  mind  that  the  prohibition  in  question  is 
applicable  to  the  giver  as  well  as  to  the  receiver,  and  both 
parties  are  threatened  with  the  offence  of  ^  extinction  of 
lineage'  in  case  of  violation.  Now  the  perpetuation  of  lineage 
is  the  chief  object  of  adoption  under  the  Hindu  law,  and  if 
the  adoptive  father  incurs  the  offence  of  *  extinction  of 
lineage,'  by  adopting  a  child  who  is  the  only  son  of  his  father. 


(a)  Dehee  Dial  v.  Hur  Hor  Singh.  4  S.  D.  820  (407). 

(n)  Joymony  v.  Siboaoondry.  Falton,  75.  In  one  case  in  Bengal  an  adoption 
was  held  valid  where  it  was  admitted  that  the  boy  at  the  time  of  his  adoption 
was  an  only  son,  his  elder  brother  havins  predeceased.  No  discussion  on  the 
point  is  recorded  in  the  report.    Mt.  Dullaoh  ▼.  Ifanu,  5  S.  D.  50  (61). 
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the  object  of  the  adoption  necessarily  fails*'  (i).  In  1878 
the  whole  sabject  was  again  elaborately  discussed  by  the 
High  Court  of  Bengal,  and  it  was  decided  that  according  to 
the  law  of  that  province  the  adoption  of  an  only  son  was 
illegal,  and  that  the  prohibition  applied  to  Sudras  as  well 
as  to  the  higher  classes  (k) .  It  may  therefore  be  taken  that 
on  this  point  the  law  of  Bengal  differs  from  that  of  Madras. 

§  139.  Two  persons  cannot  adopt  the  same  boy,  even  if  Two  persons 
the  persons  adopting  are  brothers.  It  is,  however,  sug-  2^*boy.^ 
gested  by  the  author  of  the  Dattaka  Mimamsa  that  two 
brothers  may  jointly  adopt,  the  son  of  a  third  brother,  so 
that  he  may  be  the  dwyamniahyayanay  or  son  of  both.  Mr. 
W.  MacNaghten  expresses  a  strong  opinion  against  the 
legality  of  such  a  proceeding  (Z). 

§  140.  Fourth,  tsi  cibimoniis  nscissabt  to  an  adoption  Bitmi. 
are  stated  by  Yasishtha  as  follows  :  "  A  person  being  about 
to  adopt  a  son,  should  take  an  unremote  kinsman,  or  the 
near  relation  of  a  kinsman,  having  convened  his  kindred, 
and  announced  his  intention  to  the  king,  and  having  offered 
a  burnt  offering,  with  recitation  of  the  holy  words  in  the 
middle  of  his  dwelling*'  (m) .  A  fuller  ritual,  which,  however, 
is  merely  an  enlargement  of  the  above,  is  given  by  (Jaunaka 
and  Baudhayana,  in  passages  which  are  referred  to  by 
writers  as  the  leading  authorities  upon  the  subject  (n).  In 
these  much  stress  is  laid  upon  the  giving  and  receiving  of 
the  boy.  Upon  this  Baudhayana  says,  "  Then  having  per- 
formed the  ceremonies  beginning  with  drawing  the  lines  on 
the  altar,  and  ending  with  the  placing  of  the  water  vessels, 
he  should  go  to  the  giver  of  the  child,  and  ask  him,  saying, 

(i)  Upendra  Lalv,  Bant  Praaawna  Mayi,  1  B.  L.  B.  (A.  C.  J.)  221 ;  S.  C.  10 
Svibn.  Wt  8ub  nomine^  Opendur  Loll  v.  Bromo  Moyee;  approved.  Jartokee 
T.  GfofNUcZ,  2  Cal.  866,  and  by  Bombay  H.  Ot.,  Bhaskar  TrimbaJc  y.Mahqdev  Ramji^ 
6  Bom.  H.  C.  (O.  G.  J.)  4.  See  ohtter  didmrn  of  Jnd.  Gommittee,  Nilmadhub 
▼.  BiMhumber,  18 M.  I.  A.  100.  8.  G.  12 Suth.  (P.  0.)  29 ;  S.  G.  8  B.  L.  E.  (P.G.)  27. 

{k)  Manick  Ohunder  t.  BhuggobuUy,  8  Gal.  443. 

(I)  Dattaka  Mimamiia,  i.  §  80,  ii.  §  40-47 ;  1  W.  MaoK.  77. 

(ir)  Mifcaksham,  i.  11,  §  18. 

(n)  V.  May.,  it.  5,  §  8,  86— 42;  Dattaka  Mimamsa,  y.  §  2,  42 ;  Dattaka  Ghan- 
drika,  xL    See,  too,  2  Stra.  H.  L.  218 ;  Steele,  46. 
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Notice  to  offi- 
cials. 


Giring  and  re- 
ceiving. 


Datta  Homam, 


Give  me  thy  son.  The  other  answers^  I  give  him.  He 
receives  him  with  these  words^  I  take  thee  for  the  fnlfihnent 
of  my  religious  duties.  I  take  thee  to  contiane  the  line  of 
my  ancestors"  (o).  ''The  expression  'king*  in  these  texts 
has  been  explained  by  commentators  to  signify  the  chief  of 
the  town,  or  village.  They  seem,  however,  agreed  that  the 
notice  enjoined,  and  the  invitation  of  kinsmen  are  no  legal 
essentials  to  the  validity  of  the  adoption,  being  merely 
intended  to  give  greater  publicity  to  the  act,  and  to  obviate 
litigation  and  doubt  regarding  the  succession"  (p). 

§  141.  The  giving  and  receiving  are  absolutely  neces- 
sary ;  they  are  the  operative  part  of  the  ceremony,  being 
that  part  of  it  which  transfers  the  boy  from  one  f anuly  into 
another.  According  to  some  authorities  nothing  else  is  so 
essential,  that  the  want  of  it  will  absolutely  invalidate  an 
adoption.  Even  the  datta  homam,  or  oblation  to  fire,  though 
a  most  important  part  of  the  rite  in  the  case  of  the  three 
higher  classes,  has  been  held  to  be  a  mere  matter  of  unes- 
sential ceremonial  (q).  On  this  point,  however,  there  is  a 
conflict  of  authority.  The  Dattaka  Mimamsa,  after  reciting 
the  ritual  prescribed  by  Vasishtha  and  Caunaka,  both  of 
which  include  the  oblation  to  fire,  says,  ''  Therefore  the  filial 
relation  of  these  five  sons  proceeds  from  adoption  only  with 
observance  of  the  forms  of  either  Yasishtha  or  ^aunaka ;  not 
otherwise"  (r).  And  he  winds  up  the  chapter  on  the  mode 
of  adoption  by  saying,  "  It  is,  therefore,  established  that  the 
filial  relation  of  adopted  sons  is  occasioned  only  by  the 
(proper)  ceremonies.  Of  gift,  acceptance,  a  burnt  sacra- 
ment, and  so  forth,  should  either  be  wanting,  the  filial  rela- 
tion even  fails"  («).  So  the  Dattaka  Chandrika,  after  giving 
the  ritual  of  Baudhayana  for  the  followers  of  the  Taittiri 


(o)  Baudhayana,  ii.  §  7—9;  Joorn.  Ab.  Soc.  Bengal,  1866,  art  Caunaka 
BmriH,  ' 

(p)  Snth.  Syn.,  667, 675 ;  1 N.  C.  117 ;  a^  to  aasent  of  Government,  a/nt€,  §  123. 

(q)  Veerapermall  v.  Narrain  PillaVy  1  N.  0.  91,  117  j  1  Stra.  H.  L.  96 ;  8 
Dii.  244,  248  iSingamma'^.  Venkatacharlu,  4M.  H.  0. 166  5  per  cur.  Sootroqun 
y.Sahitra,  2  En.  290 ;  2  W.  MacN.  199 ;  1  Gib.  93.  See  the  natire  anthoritses 
eited.  Jolly,  ( 159. 

(r)  Dattaka  Mimamsa,  v.  50.  (s)  Dattaka  Mimanma,  t.  66. 
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Veda,  which  also  includes  the  datta  homam/ssbjs,  ^^In  case 
no  form^  as  propounded^  should  be  observed^  it  will  be 
declared  that  the  adopted  son  is  entitled  to  assets  sufficient 
for  his  marriage'^  (t).  A  Madras  Pandit  says^  datta  homam 
is  essential  to  Brahmans^  but  not  to  the  other  classes ;  and 
his  opinion  is  stated  to  be  correct  bj  Mr.  Colebrooke  and 
Mr.  Ellis  {u).  So  Mr.  Steele  says,  "  Sudras  cannot  perform 
any  ceremonies  requiring  Muntraa  from  the  Vedas''  (v). 
Judging  from  these  passages,  it  would  certainly  seem  that 
the  sacrifice  to  fire  was  essential  to  those  classes  for  whom 
it  was  prescribed,  and  probable  that  it  was  not  prescribed 
for  the  Sudras. 

§  142.  After  a  good  deal  of  conflict  of  decisions,  it  appears  No  reiigioog 
to  be  now  settled  that  for  Sudras,  at  all  events,  no  religious  ^udra^!"^  ^^' 
ceremony  is  necessary ;  whether  this  applies  to  the  superior 
classes  seems  to  be  still  unsettled.  In  1834  the  Judicial 
Committee  said,  ''Although  neither  written  acknowledg- 
ments, nor  the  performance  of  any  religious  ceremonials,  ai^ 
essential  to  the  validity  of  adoptions,  such  acknowledg- 
ments are  usually  given,  and  such  ceremonies  observed,  and 
notices  given  of  the  times  when  adoptions  are  to  take  place, 
in  all  families  of  distinction,  as  those  of  Zemindars  or  opulent 
Brahmans;  so  that  wherever  these  have  been  omitted,  it 
behoves  the  Court  to  regard  with  extreme  suspicion  the 
proof  offered  in  support  of  an  adoption"  (w).  It  appears 
from  the  report  of  the  case  in  Bengal  that  the  parties  were 
Brahmans.  It  was  admitted  that  no  religious  ceremonies 
were  performed.  But  both  in  the  Sudder  Court  and  in  the 
Privy  Council  their  absence  was  treated  as  merely  a  matter 
of  evidence,  and  not  as  in  itself  invalidating  the  adoption. 
As  a  matter  of  fact  both  Courts  found  that  the  adoption  had 
not  taken  place.    In  a  much  later  case  before  the  Privy 


(0  BatUka  Ghaadrika,  ii.  16, 17,  yi  3 ;  2  W.  MaoN  ,  198. 
(«)  8  Sim.  H.  L.  S7--«9. 
Iv)  Steele,  46. 

(w)  Bo(in!gun  v.  Sabitra,  8  Kn.  287,  890 ;  S.  C.  in  the  Sudder  Adairlut,  8uh 
nomine,  Batntreea  v.  8utur  Qhun,  2  S.  D.  21  (26). 
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Council,  where  a  Sudra  adoption  was  concerned,  the  High 
Court  of  Bengal  had  treated  it  as  an  open  question  whether 
or  not  a  Sudra  could  be  adopted  without  the  performance 
of  religious  ceremonies,  viz.,  the  offering  of  burnt  sacrifice 
and  the  like.     On  appeal,  the  Judicial  Committee  said,  ''  In 
the  case  of  Streemutty  Joymonee  v.  Btre&mutty  Sibosoonderee 
(Fult.  75),  it  was  held  by  the  Supreme  Court  in  Calcutta 
that  amongst  Sudras  no  religious  ceremony,  except  in  the 
case  of  marriage,  is  necessary*'  (aj).    In  the  view  taken  of 
the  case  by  their  Lordships  the  point  did  not  arise,  and  was 
not  decided.    The  next  time  the  point  arose  in  Bengal 
Ca«e  of  Sadraa.    between  Sudras  the  High  Court  decided,  on  the  authority 
of  a  passage  in  the  Dattaka  Nimaya,  cited  in  the  Yayayastha 
Darpana,  that  the  performance  of  the  datta  homam  was 
essential  to  an  adoption  even  amongst  Sudras,  and  as  no 
such  ceremony  had  been  performed  in  the  particular  case, 
held  the  adoption  invalid  (y).    In  a  later  case,  however, 
which  was  also  between  Sudras,  the  Court  professed  to 
treat  this  decision  as  having  gone  upon  the  special  facts, 
which  it  certainly  had  not  done ;  and  drew  a  further  distinc- 
tion between  the  two  cases,  on  the  ground  that  "  in  the 
present  case,  the  adopted  son  is  a  brother's  son,  a  member 
of  the  same  family,  in  regard  to  whom  the  mere  giving  and 
taking  may  be  sufficient  to  give  validity  to  the  adoption"  («)• 
Finally,  the  express  point  was  referred  to  a  Pull  Bench. 
It  was  then  found  that  the  passage  in  the  Dattaka  Nimaya, 
which  had  formerly  been  reUed  upon  as  showing  that  a 
Sudra  should  adopt  with  the  datta  homam,  proved  exactly 
the  opposite ;  an  essential  part  of  the  passage  having  been 
omitted.   The  Court  accordingly  answered  the  question  put 
by  saying,  *'  Amongst  Sudras  in  Bengal  no  ceremonies  are 


(a)  Sreenarain  Mitter  ▼.  Sreemutty  Kisheny  11  B.  L.  R.  (P.  C.)  171, 187;  8.  C. 
19  Sntli.  188 ;  S.  C.  I.  A.  Snp.  Vol.  149 :  in  the  HighCotirt,  2  B.  L.  B.  (A.  0.  J.) 
279;  8.C.118uth.l96. 

(y)  Bhairahnath  v.  Maheschandra,  4  B.  L.  B.  (A.  C.  J.)  162;  8.  0. 18  Bath. 
168  cited  and  approyed.  SayanuUal  v.  Saudamini,  6  B.  L.  K.  866. 

(a)  Nittianwnd  v.  KUhna  Dyal,  7  B.  L.  B.  1 ;  8.  C.  15  Suth.  800.  As  to  the 
last  point  snggeeted,  see  antCy  f  129. 
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necessary  in  addition  to  the  giving  and  taking  of  the  child 
in  adoption*'  (a). 


classes. 


§  143.  Whether  the  same  mle  holds  good  in  the  three  ^^j^*  superior 
superior  classes  is^  of  coarse^  a  different  question.  In  Mad- 
ras^ it  has  been  expressly  decided  that  even  among  Brah- 
mans  the  datta  homam,  or  any  other  religious  ceremony^  is 
unnecessary  (b).  The  same  rule  is  certainly  implied  in  the 
case  in  Knapp.^  cited  in  the  last  section^  though  not  decided^ 
and  the  opinion  of  Jagannatha  is  to  the  same  effect  (c). 
The  ruling  in  the  Madras  case  was  affirmed  in  a  later  deci- 
sion where  the  parties  were  B^shatrias  (d).  In  a  still  later 
case^  where  the  parties  were  Brahmans,  the  same  Court 
donbted  the  authority  of  the  ruling ;  but  affirmed  the  adop- 
tion on  the  ground  that  the  datta  homam  had  in  fact  been 
performed,  though  at  an  interval  of  five  years  after  the 
giving  and  receiving  (e).  In  that  case  it  would  appear 
that  the  giving  and  receiving  had  been  made  with  refer- 
ence to  a  formal  adoption  to  take  place  afterwards.  This 
adoption,  when  it  took  place,  was  duly  accompanied  by  the 
datta  homam.  It  may  be  a  question  whether  the  decision 
would  have  been  the  same  if  the  adoption  had  been  com- 
pleted without  performing  or  intending  to  perform  the 
datta  homam,  and  that  ceremony  had  been  appended  at  a 
later  period,  pro  majori  cautela.  On  the  other  hand,  the 
pandits  in  two  Bengal  cases  seem  to  have  laid  down  that 
the  datta  homam  was  essential  in  the  case  of  an  adoption 
among  the  three  superior  classes  (/),  and  the  same  statement 
was  made  very  recently  by  Mr.  Justice  Mitter  (g) .     It  seems 

(a)  Behari  Lai  ▼.  Indramani,  18  B.  L.  B.  401 ;  8. 0.  21  Suth.  285  affd,  in  P.  0. 
8uh  nomine f  Indromom  ▼.  Behari  LalL  7 1.  A.  24 ;  S.  G.  5  Cal.  770,  a/x.  Dya- 
moyee  r.  Bashehareef  S.  D.  of  1852, 1001 ;  Perkash  Chimder  y.  Dhunmormee^ 
B.  D.  of  1858.  96:  Ahoar  r.  Bamasamy,  2  Mad.  Dec.  97  i  Thangathanni 
▼.  Bamu  Mudali,  5  Mad.  858. 

(b)  Singamma  v.  Venlcataeharlu,  4  Mad.  H.  0. 165 ;  1  Stra.  H.  L.  96 :  contra, 
2  Stra.  K.  L.  181. 

ic)  8  Dig.  244,  248. 

id)  ChandranuUa  ▼.  Muktamdla,  6  Mad.  20. 

(e)  Venkata  v.  Stihhadra^  Mad.  548.    See  however  the  cases  in  §  144. 

(/)  Alank  Manjari  r.  Fakir  Chand,  5  S.  D.  856  (418);  BuUuhahint  v. 
Kish^prea,  6  S.  D.  219  (270). 

(g)  LtichmwnT.  Ifohtm,  16  Snth.  179;  see,  too,  Thukoor  Oomrao  y.  ThahoO' 
ranee,  2  Agra  H.  C.  108  (Cow.  Dig.  836). 
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Inientional 
omission. 


Punjab. 


also  to  haye  been  assumed  that  tliis  was  tlie  general  rule  in 
a  Bombay  case.  There  it  had  been  omitted  in  the  case  of  an 
adoption  of  a  brother's  son.  The  pandits  held  the  adoption 
nevertheless  valid  under  a  special  text  of  Yama.  "  It  is  not 
expressly  required  that  burnt  sacrifice  and  other  ceremonies 
should  be  performed  on  adopting  the  son  of  a  daughter,  or 
of  a  brother,  for  it  is  accomplished  in  those  cases  by  word 
of  mouth  alone'*  {h).  In  Allahabad,  where  a  similar  case 
arose  among  Dakhani  Brahmans,  the  inclination  of  some  of 
the  members  of  the  Court  seems  to  have  been  to  hold  that  no 
religious  ceremonies  were  necessary.  The  decision,  however, 
was  limited  to  holding  that  when  the  boy  was  the  son 
of  a  daughter  or  of  a  brother,  a  gift  and  acceptance  was 
sufficient  (i). 

§  144.  In  any  case  it  is  quite  clear  that  if  the  omission  of 
the  ceremonies  has  been  intentional,  with  a  view  to  leaving 
the  adoption  absolutely  unfinished ;  or,  if  from  death,  or  anjr 
other  cause,  a  ceremony  which  had  been  intended  has  not 
been  carried  out,  no  change .  of  condition  will  take  place^ 
even  though  the  ceremonies  which  have  been  omitted  might 
lawfully  have  been  left  out.  Because  the  mutual  assent^ 
which  is  necessary  to  a  valid  and  completed  adoption,  has 
never  taken  place  (%).  And  even  ib  cases  where  giving  and 
receiving  are  sufficient,  there  must  be  an  actual  giving  and 
receiving.  A  mere  symbolical  transfer  by  the  exchange  of 
deeds  would  not  be  sufficient  (I). 

In  the  Punjab  and  among  the  Jains,  no  ceremonial  what- 
ever is  required,  the  transaction  being  purely  a  matter  of 
civil  contract  (m).    Among  the  Moodelliars  of  Northern 


(h)  Huehut  Rao  v.  Chvindrao,  2  Bor.  75. 87  [83]  ;  Stede^iS.  This  U  in  acooid- 
aaoe  with  many  anthoritiea  cited  by  Dr.  J oUy,  §  159.    See  W.  ft  B.  928, 1088. 


(i)  Avma  Bam  ▼.  Madho  Rao,  6  AU.  276. 


viv;  2  W.  MaoK.  197:  UBerchundery, Rasheharee,  S.  D.  of  1852,  1001 ;  Bonee 
F&rehad  v.  Mo(m8heB  8yud,  26  Snth.  192. 

(0  Sreenaram  Hitter  t.  Sreemutty  Kiahen,  2  B.  L.  B.  (A.  0.  J.)  279 :  S.  O. 
11  Suth.  196 }  Mahaghoya  ShosinaUt,  ▼.  BrimaH  Kriahnaj  7  I.  A.  250 ;  S.  C.  6 
Cal.  881. 

(m)  Punjab  CnstomB,  82.  Panjab  Customary  Law,  III.  82.  Lakm  Chand 
V.  Qatto  Bai,  8  AU.  819. 
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Ceylon  the  only  ceremonial  appears  to  be  the  drinking  of  Ceylon. 
saffron  water  by  the  adopting  person  (n). 

§  145.  FlITH,  THl  EVIDENCB  OF  AN  ADOPTION. — There  is  no    Presumption  aa 

particular  evidence  required  to  prove  an  adoption.  Those  °^  ^^°' 
who  rely  on  it  must  establish  it  like  any  other  fact,  whether 
they  are  plaintiffs,  or  defendants  (o).  In  one  respect  they 
are  in  a  favourable  position ;  that  is  in  consequence  of  the 
peculiar  religious  views  of  Hindus.  The  probability  is  that 
a  sonless  Hindu  will  contemplate  adoption ;  and  this  proba- 
bility is  increased  if  he  is  advanced  in  years,  or  sickly ;  if 
lie  has  property  to  leave  behind,  as  regards  which  he  would 
naturally  wish  for  a  lineal  successor ;  and  still  more  if,  from 
&mily  dissensions,  the  person  who  would  otherwise  be  his 
successor  is  a  person  whom  he  would  not  be  likely  to  desire. 
In  countries  governed  by  the  Mitakshara  law  the  further 
circumstance  would  arise  that  his  widow,  supposing  him  to 
leave  one,  would  be  dependent  for  her  maintenance  on  a 
collateral,  perhaps  a  distant,  member  of  the  family.  If, 
therefore,  he  was  on  affectionate  terms  with  her,  he  would 
natnraUy  wish  to  leave  her  in  the  more  advantageous  posi- 
tion of  mother  and  guardian  of  an  adopted  son  (p).  Simi- 
larly, an  opposite  state  of  things,  such  as  the  youth  of  the 
adopting  father,  the  probability  of  his  having  issue  by  his 
wife,  or  the  like,  would  render  the  fact  of  the  adoption 
unlikely  (3).  No  writing  is  necessary ;  though,  of  course.  Writing. 
in  case  of  a  large  property,  or  of  a  person  of  high  position, 
the  absence  of  a  writing  would  be  a  circumstance  which 
would  call  for  strict  scrutiny,  and  for  strong  evidence  of  the 
actual  fact  (r).  Nor  is  it  even  in  all  cases  necessary  to  pro- 


ip)  1  Hyd 
(P.  C.)  71 ; 


in)  Th^eawaleme,  xi. 

(o)  Tarini  Cha/ran  r.  Saroda  Sundariy  S  B.  L.  R.  (A.  C.  J.)  146  j  8.  C.  11 
SntlL  468 ;  Bur  Dyal  Nag  v.  Boy  KriahiOy  24  Snth.  107. 

'  '  :  Hyde,  249  5  Huradhtm  v.  Muthoranathy  4  M.  I.  A.  414;  S.  C.  7  Snth. 
when  the  P.  C.  reversed  cononrrent  decisions  of  the  Lower  Courts, 
inst  the  adoption  ;  Soondxtr  Koomaree  v.  Oudadhv/r,  7  M.  I.  A.  64; 
B.  C.  4  Snth.  (P.  0.)  116 ;  Saghunadha  v.  Brozo  Kishoro,  8  I.  A.  177 ;  S.  0. 1 
Ifad.  69 ;  8.  C.  25  Snth.  291.  Soe  aa  to  force  of  presumption  in  favour  of  adop- 
tion, per  Mitt&r,  J.,  Bajendro  Naravn  v.  Saroda^  15  Suth.  548. 

(9)  Mt.  Babitreea  y.  8ui/ar  Qhun,  2  8.  D.  21  (26) ;  affirmed,  2  Kn.  287. 

(r)  2  Kn.  290 ;  Ondy  Kadaron  v.  Aroonachella,  Mad.  Deo.  of  1857,  p.  53. 
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duce  direct  evidence  of  the  fact  of  the  adoption ;  where  it 
has  taken  place  long  since^  and  where  the  adopted  son  has 
been  treated  as  such  by  the  members  of  the  family  and  in 
public  transactions,  every  presumption  will  be  made  that 
every  circumstance  has  taken  place  which  is  necessary  to 
account  for  such  a  state  of  things  as  is  proved,  or  admitted, 
to  exist  (»). 

Effect  of  ree  §  146.  It  has  been  held  that  a  decision  in  favour  of  an 

judicata.  adoption,  in  a  suit  in  which  it  was  in  dispute,  in  prima  facie 

evidence  of  the  fact  of  the  adoption,  even  as  against  persons 
who  were  no  parties  to  the  suit  {t).  It  has  even  been  held 
that  a  valid  regular  judgment  of  a  competent  Court  upon  the 
status  of  an  alleged  adopted  son  is  a  judgment  in  rem,  which 
is  binding  and  conclusive  as  against  the  whole  world,  unless 
fraud,  or  collusion,  can  be  made  out ;  and  that  a  summary 
adjudication  of  the  same  nature,  though  not  conclusive,  is 
primd  facie  evidence  of  the  facts  adjudicated  upon,  sufficient 
to  throw  the  burthen  of  disproving  the  same  upon  the 
opposite  party  (-w).  But  this  doctrine  is  now  over-ruled. 
The  binding  character  of  judgments  of  the  Courts  of  India 
upon  questions  of  personal  status  was  exhaustively  examined 
by  Mr.  Justice  Holloway  in  a  Madras  case,  where  a  decree 
Not  a  judgment  iipo^  a  question  of  division  was  relied  upon  as  a  judgment 
in  rem.  ^^  ^^^  ^^j^  j^jj^  later  in  a  Bengal  case,  where  the  point 

decided  in  3  Suth.  14,  was  referred  to  a  Full  Bench.  It 
had  been  held  upon  the  authority  of  that  decision,  where  a 
reversioner  had  brought  a  suit  against  a  widow  as  heiress, 
to  set  aside  alienations  by  her,  and  to  establish  his  title  as 
reversioner,  and  the  Court  had  found  that  her  husband  had 
been  adopted,  and  therefore  that  the  plaintiff  was  next  heir. 


(«)  Perhash  Ohunder  v.  Dhunmonnee,  S.  D.  of  18W,  96 ;  Nittianand  ▼.  Krishna 
Dyal,  7  B  L.  B.  1;  S.  G.  15  Snth.  800;  Bajendn)  Nath  y.  Jogendro  Naih,  14 
M.  I.  A.  67 ;  S.  0. 15  Suth.  (P.  C.)  41 ;  Hur  Dyal  v.  Roy  Krishto,  24  Suth.  107 ; 
8aho  Bewa  ▼.  Nuhoahun,  11  Suth.  380 ;  S.  0.  2  B.  L.  B.  Appz.  61. 

(0  Seetaram  v.  fuggohundoOy  2  Suth.  168. 

(w)  Kistomonee  v.  ColL  of  Moorsheddbad,  S.  D.  of  1869,  660 ;  RajkrUto  v. 
Kishoree,  8  Suth.  14. 

(v)  TarcLkalamma  v.  AnakaUit  2  Mad.  H.  C.  276.  See  also  Oopalayya/n  t. 
RaghupaH  Aiyyan,  8  Mad.  H.  0.  217. 


Digitized  by 


Google 


BVIDKNCE  OP  ADOPTION.  161 

tlkat  this  finding  was  oonclusire  against  a  person  who  was 
no  party  to  that  soit^  and  who  denied  the  adoption.  Peacock, 
C.  J.,  after  referring  to  Mr.  Justice  Eolloway's  judgment, 
said,  ^'  I  concur  with  him  entirely  in  the  conclusion  at  which 
he  arrived ;  viz.,  that  a  decision  by  a  competent  Court  that 
a  Hindu  family  was  joint  and  undivided,  or  upon  a  question 
of  legitimacy,  adoption,  partibility  of  property,  rule  of 
descent  in  a  particular  family,  or  upon  any  other  question 
of  the  Bame  nature  in  a  suit  inter  partee,  or,  more  properly 
speaking,  in  an  action  in  personam,  is  not  a  judgment  in 
rem  or  binding  upon  strangers,  or,  in  other  words,  upon 
persons  who  were  neither  parties  to  the  suit  nor  privies.  I 
would  go  further,  and  say  that  a  decree  in  such  a  case  is 
not,  and  ought  not  to  be,  admissible  at  all  as  evidence  against 
strangers''  {w). 

Bat  though  the  decree  itself  might  neither  be  conclusive,  imporUnt  u 
nor  admissible,  as  evidence,  the  proceeding  in  which  the  ®^  ^^* 
decree  took  place  might  be  very  important.  For  instance, 
when  the  &ct  of  any  adoption  at  all  having  taken  place 
was  in  dispute,  it  would  be  most  important  to  show  that  the 
alleged  adopted  son  had  put  forward  his  title  as  owner  of, 
or  interested  in,  the  property,  by  preferring  or  defending 
suits,  or  proceedings  in  the  revenue  or  Magisterial  Courts, 
relating  to  the  property ;  just  as  his  failing  to  do  so  would 
be  important  the  other  way.  Again  if  those  who  now  denied 
his  titie  were  shown  to  have  been  cognisant  of,  or  to  have 
joined  him  in,  such  transactions,  the  evidence  would  be 
still  stronger  in  his  favour. 

§  147.  Lapse  of  time  may  operate  in  two  ways.    First,  Lapee  of  time 
as  strengthening  the  probability  of  an  adoption.  Secondly, 
as  barring  any  attempt  to  set  it  aside.     In  the  first  case  it 
goes  to  show  that  the  adoption  was  valid ;  in  the  second 

(w)  Kanhya  t.  Sadha  Chum,  7  Sxith.  888;  8.  0.  B.  L.  B.  Sup.  Vol.662} 
foDowed  in  Jogendro  Deb  ▼.  Punindro,  14  M.  I.  A.  867 ;  S.  G.  11  B.  L.  B.  244  i 
8.  0. 17  Bnth.  104 ;  Katama  Vachiar  ▼.  BAJdh  of  Skivagunga,  9  M.  I.  A.  539 ; 
8.  G.  8  Snih  (P.  C.)  81 ;  Jumoona  Dassya  ▼.  Bama9oonderaif  8  I.  A.  72,  84 ;  S. 
G.  1  GftL  289. 
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case,  it  prevents  the  results  whicli  would  follow  from  holding 
that  it  was  invalid. 

as  endence.  First,  it  is  evident  that  where  a  length  of  time  has  elapsed 

since  an  alleged  adoption,  and  that  adoption  has  been  treated 
by  the  family,  and  by  the  society  in  which  the  family  moves, 
as  a  valid  and  subsisting  one,  this  is  in  itself  strong  evidence 
of  the  opinion  of  those  acquainted  with  the  facts  that  every<» 
thing  had  taken  place  necessary  to  a  valid  adoption.  It  is 
like  that  repute  which  is  always  so  much  relied  on  in  cases 
of  disputed  marriage,  or  legitimacy  (x).  But  it  is  evident 
that  the  force  of  the  testimony  lies  in  repute  prevailing 
through  a  long  period  of  time,  not  upon  the  time  itself. 
If,  therefore,  it  appears  that  the  adoption  was  kept  a  secret, 
or  that  being  asserted  on  one  side  it  was  simply  ignored 
on  the  other,  and  that  no  action  was  ever  taken  upon  it, 
nor  any  course  of  treatment  pursued  in  respect  to  the 
alleged  adopted  son,  different  from  that  which  would  have 
prevailed  if  no  adoption  had  been  set  up,  then  there  is  no 
repute,  and  the  longer  the  time  during  which  such  a  state 
of  things  lasts  the  greater  is  the  evidence  against  the 
adoption. 

Where  adoption       Secondly,  such  repute  can  have  no  effect  whatever  when 
▼alid.  the  admitted  facts  show  that  there  has  been  no  valid  adop- 

tion ;  e.g.,  in  the  case  of  the  adoption  of  a  sister's  son  by  a 
Brahman,  or  of  a  son  by  a  man  who  had  one  living.  But 
there  might  be  facts,  or  a  course  of  dealing  which,  though 
they  could  not  render  the  adoption  valid,  would  prevent 
certain  persons  from  disputing  it.  A  bar  of  this  sort  would 
arise  in  two  ways :  1,  by  way  of  estoppel;  2,  by  way  of 
the  Statute  of  Limitations. 

Effect  of  acqui-       §  148.  FiEST. — ^A  merely  passive  acquiescence  by  one 
person  in  an  infringement  of  his  rights  by  another  person, 

(oj)  Rajendro  Nath  v.  Jogmdro  Nath,  14  M.  I.  A.  67 ;  S.  C.  16  Suth.  (P.  C.) 
41 ;  8.  C.  7  B.  L.  R.  216}  Anandrav  8ivaji  v.  Qanesh  Eehvcmty  7  Bom.  H.  C. 
Appx.  83. 
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or  in  an  assertion  of  an  adverse  right  by  another  person, 
will  not  prevent  the  former  from  afterwards  maintaining 
his  own  strictly  legal  right  in  a  Court  of  law,  provided  he 
does  so  within  the  period  of  limitation  fixed  by  the  law. 
The  reason  is  that  the  law  gives  him  a  specified  period 
during  which  he  may,  if  he  choose,  submit  with  impunity 
to  an  encroachment  on  his  rights,  and  there  is  nothing 
inequitable  in  his  availing  himself  of  this  period.  But  it  is 
different  .if  his  acquiescence  amounts  to  an  active  consent 
to  conduct  on  the  part  of  another  of  which  he  might  justly 
complain.  If  by  his  own  behaviour  he  encourages  another 
to  believe  that  he  has  not  the  right  which  he  really  pos- 
sesses, or  that  he  has  waived  that  right ;  or  if  by  repre- 
sentations, or  acts,  he  ii^duces  another  to  enter  upon  a 
course  which  he  would  not  otherwise  have  entered  on,  or 
leads  him  to  believe  that  he  may  enter  on  that  course  with 
safety,  then  he  will  not  afterwards  be  allowed  to  assert  any 
rights  which  are  inconsistent  with,  or  infringed  upon  by, 
that  new  state  of  things  which  he  himself  has  been  influ- 
ential in  bringing  about.  And  this  is  equally  so  whether 
the  right  he  is  asserting  is  a  legal,  or  an  equitable,  right. 
For  it  would  be  unjust  that  after  he  had  by  his  own  conduct 
induced  another  to  alter  his  position,  he  should  afterwards 
be  allowed  to  complain  of  the  very  thing  which  he  had 
himself  brought  about  (y) .  This  doctrine  has  been  applied 
in  India  to  cases  of  invalid  adoption.  In  one,  the  adoption, 
being  that  of  a  sister's  son  by  a  Brahman,  was  held  to  be 
absolutely  invalid.  In  another,  in  Western  India,  being 
the  case  of  a  Brahman  adopted  after  upanayana  and  mar- 
riage, the  Court  declined  to  decide  the  question  of  invali- 
dity. In  both  cases  they  were  of  opinion  that  the  objecting 
party  was  estopped  from  disputing  the  adoption,  since  he 
had  himself  not  only  acquiesced  in  it,  but  in  one  case  had 


.  (y)  Bama Bau ▼.  Raja Bau,  2  Mad.  H. 0. 114:  PeddamuthuUUy  ▼.  N,  Timma 
Beady,  ib.  270 ;  Bajan  t.  Basuva  Chetti^  ib.  428,  where  the  English  oases  are 
exunined,  and  the  distinotion  between  legal  and  eqnitable  rights  and  the  mode 
in  which  they  are  baned,  is  pointed  out ;  Taruck  Chunder  v.  Huro  Sunkur,  22 
Soth.  267.    Indian  Evidence  Act,  §  115. 
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encouraged  it^  and  concurred  in  it,  at  the  time  it  took  place ; 
and  in  another  had,  by  treating  the  adopted  son  as  a  mem*' 
ber  of  the  family,  induced  him  to  abandon  the  right  in  his 
natural  family  which  he  might  otherwise  have  claimed  («). 
In  a  later  case,  however,  the  High  Oourt  of  Madras,  while 
admitting  the  general  principle,  limited  its  iq^plioation  to 
instances  where  one  party  had  knowingly  and  intentionally 
produced  upon  the  mind  of  the  other  a  false  belief  as.  to 
some  definite  fact.  Where  all  parties  erroneously,  believed 
a  particular  adoption  to  be  valid,  no  estoppel  arose  which 
would  prevent  a  person  claiming  under  the  adopter  from 
impugning  its  validity  (a).  The  application  of  this  doc* 
trine  when  so  limited  is  peculiarly  just  in  cases  of  adoption. 
Even  if  the  invalidity  of  the  adoption  was  such  that  the 
person  adopted  was  not  legally  excluded  from  his  natural 
family,  he  would  necessarily  be  driven  to  legal  proceedings 
to  effect  his  return  into  it ;  he  might  be  met  by  the  Statute 
of  Limitations,  and  so  completely  defeated ;  or  might  find 
that  from  change  of  circumstances  his  position,  when 
restored  to  his  natural  family,  was  very  different  from  what 
it  would  have  been  if  he  had  never  left  it  (6). 

SutnteofLimi-  §  149.  SECONDLY.— The  Statute  of  Limitations  will  also 
be  a  bar  in  some  cases  to  an  attempt  to  set  aside  a  disputed 
adoption ;  that  is,  it  will  bar  a  suit  to  recover  property  held 
under  colour  of  an  adoption.  The  important  question  here 
will  be,  from  what  time  does  the  statute  run  ?  The  answer 
will  be,  from  the  time  the  party  seeking  to  set  it  aside  is  in- 
juriously affected  by  it.  Where  a  person  would  be  entitled 
to  immediate  possession,  but  for  the  intervention  of  one 
claiming  as  adopted  son,  of  course  the  statute  must  run  at 

(a)  Qopalayyan  ▼.  lUi^tmtuwwm^  7  Mad.  H.  G.  260 ;  Sadaahiv  ▼.  Hori 
Mdresh/oaTj  II  Bom.  H.  C.  190 ;  Fitlari  8ettiY,  Eama  Ldkskmamat  ICad.  Deo. 
of  1860,  92;  AppucUvan  ▼.  Bama  8uhh(Uyan,  Mad.  Deo.  of  1860,  54.  8ee 
Sulchbiisi  T.  Qmnan,  2  AU.  866 ;  where  it  is  not  clear  wheUier  the  Court  meant 
to  lay  down  that  a  Valid  adoption  onoe  made  could  not  be  cancelled,  or  that  a 
perron,  who  had  onoe  deUbemtely  made  an  adoption,  ww  estopped  from  aMert- 
mg  tiiat  it  was  onginaUy  invalid. 

^)  Vishnu  ▼.  Kriahnem.  7  Mad.  t. 

(h)  See  ©drew.,  RajwSrc  NiUhv.  7ogemlf»  N<Uh,  14M.  I.  A.  77;  S.  C.  16 
Suth.  (P.  C.)  41 J  8.  C.  7  B.  L.  E.  216. 
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the  very  latest  from  the  time  at  which  the  title  to  possession 
aocmes ;  because  from  this  time,  at  all  events,  the  posses- 
sion of  the  %dopted  son  must  be  adverse.  But  there  are 
cases  of  greater  difficulty,  where  an  adopted  son  is  in  pos- 
session, but  the  person  whose  rights  would  be  affected  by 
the  adoption  is  a  reversioner,  who  is  not  entitled  to  immediate 
possession.  An  instance  of  this  sort  is  the  case  of  an  adop- 
tion by  a  widow  who  is  in  as  heir  to  her  husband. 

§  150.  On  this  point  there  was  a  direct  conflict  of  authority,  time  from  which 
In  several  cases  previous  to  1869  it  was  held  that  the  statute 
ran  from  the  time  at  which  the  adopted  son  was  put  in 
possession  as  such,  with  the  cognisance  of  those  whose 
rights  would  be  affected  by  his  adoption,  and  in  such  a 
public  manner  as  to  call  upon  them  to  def  tod  their  rights 
(c).  The  whole  series  of  authorities,  however,  was  reviewed 
in  a  case  which  was  referred  to  the  decision  of  the  Pull 
Bench  of  the  High  Court  of  Bengal.  There  the  ancestor 
died  leaving  a  widow,  who  adopted  in  1824,  and  survived 
him  till  1861.  In  1866  the  suit  was  commenced  by  the 
daughter's  son  of  the  ancestor,  who  claimed  the  property, 
alleging  that  the  adoption  was  invalid.  It  was  admitted 
that  the  adopted  scm  and  his  son,  the  then  defendant,  had 
been  in  possession  by  virtue  of  the  adoption  since  1824. 
The  plaintiff's  suit  was  dismissed  as  barred  by  limitation. 
But  this  decision  was  reversed  by  the  Full  Bench,  who  held 
that  the  statute  did  not  begin  to  run  till  the  death  of  the 
widow  (d).  That  decision  was  given  under  the  Limitation 
Act  XIV  of  1 859.  Act  IX  of  187 1,  Sched.  11,  contained  the 
following  provision  Art.  129 :  ''  To  establish  or  set  aside  an 
adoption — ^twelve  years  from  the  date  of  the  adoption,  or 
(at  the  option  of  the  plaintiff)  the  date  of  the  death  of  the 
adoptive  father .*'  A  suit  was  brought  to  recover  property 
held  adversely  to  the  claimant  by  a  person  who  had  been 


(c)  Bhafrub  Chunder  ▼.  Khlee  Kiahww,  S.  D.  of  1850,  868,  followed  in  TarioiiB 
other  oaeee  which  were  ex&mined  in  the  one  next  cited. 

(42)  9rinaUk  G€tng6padhi/m  y.  Mahea  Chandra,  4B.  L.B.  (F.  B.)  S.  S.  C.  12 
Sath.  (F.  B.)  14  Sub  Nomine,  Sreenath  Qangooly  ▼.  Moheth  Ckunder. 
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admittedly  adopted  by  the  widow  of  the  last  male  holder. 
Much  more  than  1 2  years  had  elapsed  since  the  death  of 
the  husband^  or  since  the  adoption^  but  much  Jess  since  the 
death  of  the  widow.  The  adopted  son  had  admittedly  been 
placed  in  open  adverse  possession  more  than  12  years  before 
suit  and  had  been  recognized  by  the  plaintiffs  themselves  as 
legally  in  possession  in  such  capacity.  The  plaintiffs  contend- 
ed that  they  were  entitled  to  sue  for  possession  within  12 
years  of  the  death  of  the  widow^  exactly  as  if  she  had  made 
an  alienation  to  the  defendant.  The  latter  contended  that 
the  suit  was  barred  under  Art.  129,  inasmuch  as  the  plaintiff 
could  not  recover  without  setting  aside  the  adoption,  and 
in  fact  the  only  issue  recorded  was  as  to  its  validity.  The 
Judicial  Committee,  reversing  the  judgment  of  the  Bengal 
High  Court,  held  that  the  suit  was  barred,  as  the  expression 
to  ^'  set  aside  an  adoption"  had  been  for  many  years  applied 
in  the  ordinary  language  of  Indian  lawyers  to  proceedings 
which  bring  the  validity  of  an  alleged  adoption  under  qaes- 
tion,  and  applied  indiscriminately  to  suits  for  possession  of 
land  and  to  suits  of  a  declaratory  nature.  The  present 
Limitation  Act  XV  of  1877,  §  118  provides  a  period  of  six 
years  for  a  suit  '^  to  obtain  a  declaration  that  an  alleged 
adoption  is  invalid,  or  never  in  fact  took  place,"  the  statute 
to  run  from  the  time  ''when  the  alleged  adoption  became 
known  to  the  plaintiff."  Their  Lordships  declined  to  say 
whether  the  alteration  of  language  in  the  later  Act  denoted 
a  change  of  policy,  or  how  much  change  of  law  it  affected. 
They  proceeded,  however,  to  express  themselves  strongly 
against  the  probability  that  the  same  statute  would  apply 
two  different  periods  of  limitation  for  a  suit  declaring  the 
invalidity  of  an  adoption,  and  a  suit  to  recover  possession 
of  land  founded  on  such  invalidity.  Should  the  same  ques- 
tion arise  under  the  new  statute,  the  argument  that  a  similar 
construction  is  to  be  placed  upon  it  will  be  at  least  a  hope- 
ful one  (e.)     The  Allahabad  High  Court,  however,  has  very 

(e)  Jtigadamha  Chowdhrcmi  ▼.  Ddkhina  Mohurii  13  I.  A.  Sl,  94,*-explauimg 
Raj  Bahadur  v.  Achumhit  Laly  6  I.  A.  110. 


Digitized  by 


Google 


RESULTS  OF  ADOPTION.  167 

recently  expressed  its  opinion  that  §  118  of  Act  XV  of 
1877  only  applied  to  suits  for  a  declaration  of  right,  and 
that  suits  for  possession  of  property  were  governed  by  a 
different  period  of  limitation  (/). 

§  151.  It  may  be  necessary  to  remark  that  neither  the  ^"T*^*"*^^ 
law  of  Estoppel  nor  the  Statute  of  Limitations  can  make  a 
person  an  adopted  son  if  he  is  not  one.  They  can  secure 
him  in  the  possession  of  certain  rights,  which  would  be  his 
if  he  were  adopted,  by  shutting'  the  mouths  of  particular 
people^  if  they  propose  to  deny  his  adoption ;  or,  by  stopping 
short  any  suit  which  might  be  brought  to  eject  him  from 
his  position  as  adopted.  But  if  it  becomes  necessary  for  the 
person  who  alleges  himself  to  have  been  adopted,  to  prefer 
a  suit  to  enforce  rights  of  which  he  is  not  in  possession,  he 
would  be  compelled  strictly  to  prove  the  validity  of  his 
adoption,  as  against  all  persons  but  the  special  individuals 
who  were  precluded  from  disputing  it. 

§  152.  Sixth. — ^Thb  Ebsult  of  Adoption  may  be  stated  Results  of  adop. 
generally  to  be,  that  it  transfers  the  adopted  son  out  of  his  ^^^^ 
natural  family  into  the  adopting  family,  so  far  as  regards  all 
rights  of  inheritance,  and  the  duties  and  obligations  con- 
nected therewith.  But  it  does  not  obliterate  the  tie  of 
bloody  or  the  disabilities  arising  from  it.  Therefore,  an 
adopted  son  is  just  as  much  incapacitated  from  marrying  in 
his  natural  family  as  if  he  had  never  left  it.  Nor  can  he 
himself  adopt  a  person  out  of  his  natural  family,  whom  he 
could  not  have  adopted  if  he  had  remained  in  it. 

Questions  of  inheritance  arise, /r^f ;  where  there  is  only  • 

an  adopted  son :  secondly ;  where  there  is  also  legitimate 
issue  of  the  adoptive  father.  Under  the  first  head,  succes- 
sion is  either  to  the  paternal  line,  lineally  or  collaterally,  or 
to  the  maternal  line. 

§  153.  Where  there  is  only  an  adopted  son,  properly  Lineal  succes. 

(/)  Baadeo  v.  Gopal,  8  All.  644. 
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constitated^  he  is  beyond  all  doubt  entitled  to  inherit  to  luuB 
adoptive  father^  and  to  the  father  and  grandfather  and  other 
more  distant  lineal  ancestors^of  such  adoptivefather,  just  as 
if  he  was  his  natural-bom  son  {g) .  But  there  has  been  con- 
siderable discussion  as  to  whether  he  was  entitled  to  inherit 
Coikteral  sue-  to  collaterals.  A  reference  to  the  table  of  sonship  {h)  will 
show  that  eight  of  the  fourteen  authorities  referred  to  place 
the  adopted  son  beyond  the  sixth  in  number.  Now^  all  of 
these  say  that  the  first*  six  sons  inherit  to  the  father^  and 
to  collaterals ;  the  last  six  only  to  the  father.  From  this 
it  is  argued  by  those  who  rely  on  the  eight,  that  he  only 
succeeds  lineally;  by  those  who  rely  on  the  remaining  six, 
that  he  inherits  collaterally  also.  The  real  fact,  of  course, 
is  Ihat  the  two  sets  of  authorities  represent  different  histori- 
cal periods  of  the  law  of  adoption ;  the  former  relating  to 
a  period  when  the  adopted  son  had  not  obtained  the  full 
rights  which  he  was  recognized  as  possessing  at  a  later 
period.  The  Dattaka  Chandrik&  as  usual  tries  to  make  all 
the  passages  harmonise  by  saying :  '*  In  the  same  manner 
the  doctrine  of  one  holy  saint  that  the  son  giyeu  is  an 
heir  to  kinsmen — and  that  of  another  that  he  is  not  such 
heir — are  to  be  reconciled  by  referring  to  the  distinction 
of  his  being  endowed  with  good  qualities  or  otherwise," 
and  concludes  the  controversy  by  saying,  that  wherever  a 
legitimate  son  would  succeed  to  the  estate  of  a  brother  or 
other  kinsmen,  the  adopted  son  will  succeed  in  the  absenco 
of  such  legitimate  son  (i).  The  Mitakshara  follows  Manu, 
who  places  the  adopted  among  the  first  class  of  sons,  and, 
of  course,  makes  him  a  general  and  not  merely  a  special 
heir,  while  he  explains  away  the  conflicting  texts  as  being 
founded  on  the  difference  of  good  and  bad  qualities  (&). 
The  Daya  Bhaga  on  the  other  hand  follows  Devala,  who 

(o)  Dattaka  Munamsa,  vi.  {  3,  8 ;  Dattaka  Ghandrika,  v.  §  25,  iii.  §  20 ;  Chur- 
huUuh  T.  Juggenoth,  F.  MacN.  169.  Mokundo  y.  Byhunt,  6  Gal.  289,  8ir  F. 
MacNaghten  was  of  opinion  that  an  adopted  son  in  Bengal  was  even  in  a  better 
position  than  a  nataral>bom  son,  as  having  an  indefeasiole  right  to  his  father's 
estate,  which  a  natoral^bom  son  wonld  not  have.  F.  MaoN7  167$  228.  8ed 
quasre? 

(h)  Ante,  §  66. 

(»)  Dattaka  Ghaudrika,  v.  §  22—24.  (k)  Mitakshara,  i.  11,  §  80-34. 
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lias  been  sappoeed  to  make  tlie  adopted  son  only  heir  to 
Ilia  father,  and  not  to  collaterals  (Q.  But  it  seems  that  is 
a  misapprehension.  Devala  no  doubt  enumerates  the  differ- 
ent sons  so  as  to  bring  in  the  .adopted  son  as  ninth.  But 
then  he  goes  on^  ^'  These  twelve  sons  have  been  propounded 
for  the  purpose  of  offsprings  being  sons  begotten  by  a  man 
himself^  or  procreated  by  another  man^  or  received  for 
adoption,  or  voluntarily  given.  Among  these  the  first  six 
are  heirs  of  kinsmen,  and  the  other  six  inherit  only  from 
the  father.^'  Now,  if  the  words  "  the  first  six"  refer,  not 
to  the  original  enumeration,  but  to  the  new  arrangement 
by  classes,  the  adopted  son  comQ3  within  the  first  six  (m)*. 
Jagannatha,  after  appearing  to  rest  the  claim  of  an  adopted 
son  to  collateral  succession  upon  endowment  with  transcend- 
ant  good  qualities,  finally  states  the  present  practice  to  be 
''  for  a  son  given  in  adoption,  who  performs  the  acts  pre- 
scribed to  his  class,  to  take  the  inheritance  of  his  paternal 
nncles  and  the  rest'^  (n).  This  is  also  the  opinion  of  Sir 
P.  MacNaghten,  of  Mr.  W.  MacNaghten,  of  Sir  Thomas 
Strange,  and  of  Mr.  Sutherland  (o).  The  right  has  also 
been  afltened  by  express  decision.  In  two  cases,  the  right 
of  an  adopted  son  to  succeed  to  another  adopted  son  was 
declared  {p).  In  other  cases,  the  adopted  son  was  held 
entitled  to  share  an  estate  of  his  adoptive  father's  brother  (3). 
In  a  later  case,  the  adoptive  son  was  held  entitled  to  share 
in  the  property  of  one  who  was  first  cousin  to  his  grand-  • 
father  by  adoption.    And  he  takes  exactly  the  same  share 

(n  Daya  Bhaga,  x.  §  7,  8. 
(m)  See  D.  Bh.  x.  7,  note,  per  curiam ;  Puddo  Kumaree  v.  Juggut  Kishore, 
5  Cal.  680. 

(n)  8  Dig,  270, 272;  F.  MaoN.  162. 

(0)  F.  l£cN.  128, 182}  IW.  MacN.  78j  2W.  MacN.  187;  1  Stra.  H.  L.  97 ; 
2  Stra.  H.  L.  116 ;  Suth.  Syn.  668,  677. 

(p)  Shamchunder  v.  Narayni,  1  S.  D.  209  (279) ;  aflfirmed  8  Kn.  65.  (So 
much  of  this  decision  as  allowed  a  second  adoption  to  take  place  during  the  Ufe 
of  the  first  adopted  son  must  be  taken  as  bad.  But  a  note  states  that  it  ttos 
considered  as  settling  the  right  of  an  adopted  son  to  inherit  from  the  collaterals 
of  his  adoptive  fibther.)  0<mrhurree  y.  ML  Rutnasuree,  6  S.  D.  208  (250) ;  Joy 
Chundro  ▼.  Bhyruh  Chv/ndro,  S.  D.  of  1849,  461.  See  also  the  Judgment  of 
Eoibhouse^  J.»  in  the  Full  Bench  case  of  Chtru  Qohind  v.  Arumd  Lai,  5  B.  L.  B. 
16:  8.  C.  13  Suth.  (F.  B.)  49. 

(q)  Lokenath  ▼.  ShamoMoonduree,  S.  D.  of  1858, 1868 ;  Kiehenath  ▼.  Hur- 
rtegobind,  S.  D.  of  1859, 18 ;  Qooroopershad  v.  Rasheharyy  S.  D.  of  1860,  i.  411^ 
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Sacoession  ex- 
parU  matemd. 


Nattre  writers. 


as  a  legitimate  Bon^  when  he  is  sharing  with  all  other  heirs 
than  the  legitimate  son  of  his  adoptive  father  (r).  And  so 
4o  his  descendants^  whether  male  or  female  («).  In  the 
latest  case  npon  the  pointy  the  right  of  an  adopted  son  was 
maintained  to  sncceed  to  all  his  adoptive  father's  sapindas, 
whether  the  latter  were  related  to  the  former  through  males 
ovlj  or  through  fenmles  {t). 

§  154.  Another  question  as  to  which  there  was,  till  lately, 
a  singular  conflict  of  opinion,  is  as  to  the  right  of  an  adopted 
son  to  succeed  to  the  family  of  his  adoptive  father's  wife,  or 
wives.  Prima  facie  one  would  imagine  that  he  must  neces- 
sarily do  BO.  The  theory  of  adoption  is  that  it  makes  the 
son  adopted  to  all  intents  and  purposes  the  son  of  his  father, 
as  completely  as  if  he  had  begotten  him  in  lawful  wedlock. 
The  lawful  son  of  a  father  is  the  son  of  all  his  wives,  and 
would,  therefore,  I  presume,  be  the  heir  of  all  or  any  of 
them  (t^).  And  so  it  has  been  laid  down  that  a  son  adopted 
by  one  wife  becomes  the  son  of  all,  and  succeeds  to  the 
property  of  all  (t?).  The  same  result  must  follow  where  the 
son  is  adopted,  not  by  the  wife,  but  by  the  man  himself. 
The  authors  of  the  Dattaka  Chandrika  and  Dattaka  Mimamsa 
seems  to  lay  the  point  down  with  the  most  perfect  clearness. 
The  former  states  that  "where  there  maybe  a  diversity  of 
mothers,  the  sires  of  the  natural  mothers  are  first  designated 
by  a  son,  who  is  son  to  two  fathers,  at  the  funeral  repast  in 
honour  of  the  maternal  grandsires ;  subsequently  the  sires 
of  her  who  is  the  adoptive  mother.  But  the  absolutely 
adopted  son  presents  oblations  to  the  father  and  to  the  other 
ancestors  of  his  adoptive  mother  only ;  for  he  is  capable  of 
performing  the  funeral  rites  of  that  mother  only'*  (to) .  And 
the  latter  says,  '^  The  forefathers  of  the  adoptive  mother 


(r)  Tara/mohun  v.  Kripa  Moyeey  9  8ath.  428. 

{8\  S.  D.  of  1868, 1868 ;  of  1869,  18. 

(t)  Puddo  Kumar ee  v.  Juggut  Kiakore,  5  Cal.  615  affd.  Sub  nomine  Pudma 
Coomari  v.  Ct  of  Wards,  in  P.  C.  8  I.  A.  229. 

(u)  Mann,  iz.  §  188;  Dattaka  Mimamsa,  ii.  §  69;  Dattaka  Chaiictrika,  i.  § 
28—26. 


(v)  Teencowree  v.  Dinonafh,  8  Sath.  49. 
<«;)  Dattaka  Chandrika,  iii.  $  16, 17. 
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only  are  also  the  maternal  grandsirea  of  sonQ  gividn  .an4  the 
rest ;  for  tlie  rule  regarding  the  paternal  is  equally  applicable 
to  the  maternal  grandsires  of  adopted  sons  {x) ;  and  in  an 
earlier  chapter  (I.  §  22)  Nanda  Panditass^s^  '^Ineonae- 
qnence  of  the  superiority  of  the  husband,  by  his  mere  act  of 
adoption,  the  filiation  of  the  adopted,  as  son  of  the  wife,  is 
ccHnplete  in  the  same  manner  as  her  prc^erty  in  any  other 
thing  accepted  by  her  husband."  So  Mr.  Sutherland  states 
as  the  effect  of  these  passages  that — ^^  He  likewise  repre- 
sents the  real  legitimate  son  in  relationship  to  his  adoptive 
mother,  whose  ancestors  are  his  maternal  grandsires'^  {y). 
To  the  same  effect  is  a  futwah  recorded  by  Mr.  MaoNaghten, 
where  the  adopted  son  of  a  sister  was  held  to  be  an  heir  to 
that  sister's  brother,  that  is  to  say,  he  inherited  to  his  adop- 
tive mother's  family  (z).  On  the  other  hand  Mr.  W.  Mao- 
Naghten himself  decides  against  the  right  of  an  adopted 
son  to  succeed  to  property,  which  the  wife  of  the  adopting 
fether  had  received  from  her  relations.  For  this  he  refers  DeoiaioM. 
to  a  case  in  Bengal,  where  he  says  the  point  was  deter- 
mined (a).  This,  however,  was  a  mistake,  as  has  been 
repeatedly  pointed  out.  There  was  no  decision  of  the 
Sudder  Court  such  as  Mr.  MacNaghten  supposed,  but  there 
was  an  unnecessary  opinion  of  the  pandits,  which  itself 
rested  only  upon  an  irrelevant  text  of  the  Daya  Bhaga. 
Upon  this  supposed  decision,  however,  two  express  rulings, 
negativing  the  right  of  the  adopted  son  to  succeed  to 
property  ex  parte  matema,  were  subsequently  given  in 
Bengal  and  in  Madras  (b).  Yet,  in  direct  conflict  with 
the  only  principle  which  could  have  justified  such  a  decision, 
it  was  settled  that  the  next-c^kin  of  an  adoptive  mother 
would  be  the  heirs  of  her  adopted  son  (c),  and  that  an 
adopted  son  would  succeed  to  the  stridhcmum  of  his  adoptive 

(»)  Dattala  Mimamaa,  vi.  §  50—52. 
(y)  Sath.  Syn.  668. 
(i)  2  W.  MacN.  88. 

(a)  1  W.  MacN.  78,  citing  Ounga  Mya  v.  Kishen  Kishore,  8  S.  D.  128  (170). 
<6)  ManiM  Moee  v.  Bejoy^  Sath.   Sp.  No.  121 ;    Chinna   RamakrUtna  ▼. 
MiiuUehi,  7  Ma4.  H.  C.  246. 
(r)  Qnnifa  Persad  v.  Brc!)€$saree,  S.  D.  of  1859, 1091. 
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mother  (d).  Finally  it  was  decided  by  tlie  Allaliabad  High 
Court,  that  an  adopted  son  had  all  the  rights  of  a  natural- 
bom  son  in  the  maternal  line  as  well  as  in  the  paterkal  line, 
and  would  therefore  succeed  to  property  which  his  adoptive 
mother  had  inherited  from  her  father  (e).  This  decision 
was  followed  by  the  High  Court  of  Bengal  in  a  case  where 
the  plaintiff  claimed  property  which  had  devolved  upon 
the  son  of  A,  by  virtue  of  his  adoption  by  the  daughter  of 
A.  In  their  judgment  the  former  Bengal  decision  and  that 
which  followed  it  in  Madras  were  formally  over-ruled,  and 
the  general  principle  laid  down  by  the  Allahabad  High 
Court  was  approved  and  adopted  to  the  fullest  extent. 
This  ruling  was  supported  on  appeal  by  the  Judicial  Com- 
mittee, and  has  finally  settled  a  controversy  which  had 
lasted  for  upwards  of  eighty  years  (/).  In  conformity  with 
it,  the  adopted  son  of  a  daughter  has  been  held  to  share 
equally  with  the  natural-bom  son  of  another  daughter  the 
inheritance  left  by  his  maternal  grandfather  (g)* 

After-born  §  155.  Cases  whcro  a  legitimate  and  an  adopted  son  exist 

together  can  only  occur  lawfully  where  a  legitimate  son  has 
been  bom  after  an  adoption.  The  adoption  of  a  son  by  one 
who  had  male  issue  would  be  absolutely  invalid  (§  97),  and 
the  son  so  adopted  would  be  entitled  to  no  share  whatever. 
It  may  be  suggested,  on  the  authority  of  a  text  ascribed  to 
Manu,  that  he  would  be  entitled  to  have  his  marriage  cere- 
mony performed,  which  I  suppose  includes  maintenance 
also.  But  the  text,  if  in  force  at  all  at  present;  seems  to  me 
to  relate  rather  to  informal  than  to  wholly  invalid  adoptions^ 
Share  of  adopted  which  would  create  no  change  of  status  {h).  Where,  how- 
*^°*  ever,  a  legitimate  son  is  bom  after  an  adoption,  which  was 

valid  when  it  took  place,  the  latter  is  entitled  to  shai*e  along 
with  the  legitimate  son,  taking  a  portion  which  is  sometimes 

(d)  Teen  Cowrie  t.  JHnonatK^  %  Snth.  48,  and  so  laid  down  by  the  Pandita  in 
Bombay,  W.  &  B.  221. 

(e)  Sham  Kimr  ▼.  Qayajl  All.  256. 

(/)  Vma  Bunker  v.  Kali  KomuL  6  Oal.  256.  Afd,.  10 1.  A.  138,  S.  C.  10  Cal.  2M. 
((7)  Surjokant  Nundi  v.  Mohesh  Chunder,  9  Cal.  70. 
-  Oi)  Dattaka  Mimamsa,  vi.  §  1,  2 ;  Dattabi  Chandrika,  vi.  §  8. 
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spoken  of  as  being  one-f  onrtli^  and  sometimes  as  being  one- 
third  of  that  of  the  after-bom  son  (i).  Dr.  Wilson  says 
tliat  the  variance  is  only  apparent^  and  that  all  the  texts 
mean  the  same  thing,  viz.,  that  the  property  should  be 
divided  into  four  shares,  of  which  the  adopted  son  gets  one. 
That  is  to  say,  he  gets  one-fourth  of  the  whole,  or  one-third 
of  the  portion  of  the  natural-bom  son  (fc) .  Whatever  may 
have  been  the  original  meaning  of  the  texts,  a  difference  of 
usage  seems  to  have  sprung  up,  according  to  which  the 
adopted  son  takes  one-third  of  the  whole  in  Bengal,  and 
one-fourth  of  the  whole  in  other  Provinces  which  follow 
Benares  law  (Z).  The  Madras  High  Court,  however,  have  Madras. 
decided  on  the  authority  of  the  Sarasvati-Vilasa,  that  the 
fourth  which  he  is  to  take  is  not  a  fourth  of  the  whole,  but 
a  fourth  of  the  share  taken  by  the  legitimate  son.  Con- 
sequently, thd  estate  would  be  divided  into  five  shares, 
of  which  he  would  take  one,  and  the  legitimate  son  the 
remainder.  A  similar  construction  has  been  put  upon  the 
texts  in  Bombay  (m).  Nanda  Pandita  suggests  a  further  Bombay, 
explanation,  that  he  is  to  take  a  quarter  share  j  i.e.,  a  fourth 
of  what  he  would  have  taken  as  a  legitimate  son,  that  is  to 
say  a  fourth  of  one-half,  or  one-eighth  {n).  Where  there 
are  several  after-bom  sons,  of  course  the  shares  will  vary 
according  to  the  principle  adopted.  Supposing  there  were 
two  legitimate  sons,  then,  upon  the  principle  laid  down  by 
Mr.  MacNaghten,  the  estate  would  be  divided  into  seven 
shares  in  Benares,  and  into  five  shares  in  Bengal.  Accord- 
ing to  the  Sarasvati-Yilasa  it  would  be  divided  into  nine 
shares,  the  adopted  son  taking  one  share  in  each  case. 
According  to  Nanda  Pandita  he  would  take  one-twelfth  (o). 
Among  various  castes  in  Western  India  the  rights  of  the 


(«)  Dattaka  Mimamaa,  x.  §  1 ;  Dattaka  Chandrika,  v.  §  16, 17 ;  MitakBhara.  i. 
U,  § 24,  26;  Daya  Bhaga.  x.  §  9;  8  Dig.  164,  179,  290;  V.  Ifey.,  iv.  6,  §  26 ;  2 

(l)  D.K.  s!  vii.  §  23;  Wilson's  Works,  v.  52. 

(0  1  W.MacN.  70;  2  W.  MacN.  184;  P.  MacN.  1S7  j  Taramohun  v.  Knpa 
Moyet,  9  Sttth.  428 ;  1  Stra.  H.  L.  99.  ^ 

<m)  Ayyavu  ▼.  Niladatchi,  I  Mad.  H.  0.  45 ;  W.  A.  B.  878. 
in)  Dakaka  Mmiainsa,  t.  §  40 ;  Sath.  Syn.  678. 
(o)  P.  MaoN.  151 ;  1  MacN.  70  j  Jolly,  Lecfc.  182. 
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adopted  son  vary  from  one-half,  one-third,  and  one-fourth, 
to  next  to  nothing,  the  adoptive  father  being  at  liberty, 
on  the  birth  of  a  legitimate  son,  to  give  him  a  present  and 
turn  him  adrift  (p). 

Sudras.  According  to  a  text  of  Vriddha  Gautama,  an  adopted 

and  an  after-born  son  share  equally.  This  text  is  said  in 
the  Dattaka  Chandrika  to  apply  only  to  Sudras,  and  in  the 
Dattaka  Mimamsa  it.is  explained  away  altogether,  as  refer- 
ring to  an  after-bom  son  destitute  of  good  qualities.  The 
High  Court  of  Madras,  following  Mr.  W.  MacNaghten  and 
Sir  Thomas  Strange,  say  it  is  in  force  among  all  Sudras  in 
Southern  India,  and  M.  Gibelin  says  it  is  the  rule  among 
all  classes  in  Pondicherry.  It  is  the  rule  still  in  Northern 
Ceylon.  Baboo  Shamachum  says  that  in  Bengal  this  rule 
only  applies  to  the  lower  class  of  Sudras  (g). 

Rights  of  adopt-       §  156.  A  curious  question,  as  to  which  there  has  been  a 

ed  son  on  parti-     ,..        .^m,  /v.i.i  ^-i        .|...  ^ 

tion  with  colla-  decision  in  Calcutta  (r),  is,  whether  the  inferiority  ox  an 
adopted  son  for  purposes  of  inheritance  is  limited  to  the 
case  of  the  subsequent  birth  of  natural  sons  to  the  adopting 
father,  or  whether  it  applies  also  for  the  benefit  of  the 
brothers  of  such  adopting  father  and  their  issue.  In  the 
particular  case  the  pedigree  was  as  follows  :— 

A. 

B.  d.  i 

l_ I  adopts 

,  JT rrtl 77  ^  4  deft-  Sacttin  Cbmn, 

ideft.        2  deft.         8  deft.  plaintiff. 

The  family  was  governed  by  Mitakshara  law.  The 
plaintifE  sued  for  a  partition  after  the  deaths  of  A,  B, 
C.  and  D.  In  the  Original  and  Appellate  Courts  the  only 
points  taken  were  to  establish  that  he  was  not  entitled  to 

(p)  Steele,  47, 186. 

(g)  Dattaka  Mimamsa,  v.  §  43 ;  Dattaka  Chandrika,  v.  §82 ;  1  Stra.  H.  L. 
99 :  1  W.  MacN.  70,  n. ;  1  Gib.  82 ;  Thesawaleme,  ii.  §  2  :  V.  Darp.,  979.  Raja 
V.  auhharayay  7  Mad.  253,  a  son-in-law  aflUiated  in  the  tlUUom  form,  whioh  ia 
in  nse  in  some  of  the  Telngu-epeaking  districts  of  Madras  takes  aoi  equal  ehat^ 
with  a  natural-bom  son.    Hanv/marUamma  v.  Rami  Reddi,  4  Mad.  272. 

(r)  Raghuhanand  Doss  v.  8adhu  Churrij  4t  Cal.  425. 


torals. 
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any  sfaare.  The  defendants  being  defeated  in  this  conten- 
tion ni^ed  an  appeal  to  the  High  Court  that  his  share 
woold  not  be  one-third  but  one-sixth.  The  High  Court 
affirmed  this  view,  relying  upon  the  Datta  Chandrika  V. 
24  &  ^.  Markbyy  J.,  pointed  out  that  Mr.  Sutherland's 
translation  of  §  24  omitted  some  lines,  and  that  the  two 
sections  really  ran  as  follows  : — "  24.  '  Therefore  by  the 
same  relationship  of  brother  and  so  forth,  in  virtue  of 
which  the  real  legitimate  son  would  succeed  to  the  estate  of 
a  brother  or  other  kinsman,  the  adopted  son  of  the  same  de* 
Bcription  obtains  his  due  share.  And  in  the  event  of  the 
ancestor  having  other  sons,  a  grandson  by  adoption  whose 
father  is  dead  obtains  the  share  of  an  adopted  son.  Where 
such  8<m  may  not  exist,  the  adopted  son  takes  the  whole 
estate  even.'  The  words  in  italics  are  omitted  by  Mr. 
Sutherland. 

"  There  is  no  dispute  between  the  parties  to  this  appeal 
that  this  emendation  of  Mr.  Sutherland's  translation  ought 
to  be  made. 

'^  Paragraph  25  is  as  follows : — '  Since  it  is  a  restrictive 
nde  that  a  grandson  succeeds  to  the  appropriate  share  of 
his  own  father,  the  son  given,  where  his  adopter  is  the  real 
legitimate  son  of  the  paternal  grandfather,  is  entitled  to  an 
equal  share  even  with  a  paternal  uncle,  who  is  also  such 
description  of  son :  therefore  a  grandson  who  is  an  adopted 
son  may  (in  all  cases)  inherit  an  equal  share  even  with  an 
nncle.  This  must  not  be  alleged  (as  a  general  rule).  For 
there  would  be  this  discrepancy  where  the  father  of  the 
grandson  were  an  adopted  son,  he  would  receive  a  fourth 
share :  but  the  grandson,  if  he  were  such  son  (of  him)  would 
receive  an  equal  share  (with  an  uncle  in  the  heritage  of  the 
grandfather)  and  accordingly,  whatever  share  may  be  estab- 
lished by  law  for  a  father  of  the  same  description  as  himself, 
to  such  appropriate  share  of  his  father  does  the  individual 
in  question  {viz.j  the  adopted  son  of  one  adopted)  succeed. 
l^tta,  what  had  been  advanced  only  is  correct.    The  same 
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rule  is  to  be  applied  by  inference  to  the  great-grandsom 
also.'  The  words,  viz.,  ^  the  adopted  son  of  one  adopted' 
do  not  occur  in  the  original.  But  even  if  we  strike  out  these 
words,  and  take  the  tWo  paragraphs  according  to  their 
more  correct  version,  they  clearly  enunciate  thi^,  npon 
partition,  an  adopted  son  and  the  adopted  son  of  a  natural 
son  stand  exactly  in  the  same  position,  and  that  each  takes 
only  the  share  proper  for  an  adopted  son, — i.e.,  half  of  the 
share  which  he  would  have  taken  had  he  been  a  natural 


The  learned  Judge  then  proceeded  to  deal  with  the  ob  jeo 
tion,  that  under  Mitakshara  law  the  plaintiff's  adoptive 
father  D  acquired  by  birth  a  vested  interest  in  one-third 
of  the  estate,  and  that  the  whole  of  this  interest  descended 
to  the  plaintiff  by  right  of  representation.  This  he  answered 
by  pointing  out  (p.  430),  that  under  Mitakshara  law  no 
definite  share  vested  in  any  member  of  the  family  so  long 
as  it  remained  joint,  and  that  the  share  of  each  must  be 
determined  by  the  state  of  the  family,  and  the  position  of 
each  individual  member  at  the  time  of  partition.  If  then 
the  sole  adopted  son  of  a  natural-bom  son  was  only  entitled 
to  half  that  a  natural-bom  son  of  the  same  father  would 
have  been  entitled  to,  it  made  no  difference  that  his  father, 
if  he  had  sought  for  a  partition  earlier,  would  have  obtained 
twice  that  share,  and  that  the  whole  share  so  obtained  would 
have  descended  to  him.  It  came  back  again  to  the  same 
question,  what  were  his  own  personal  rights  at  the  time  of 
partition. 

Case  difloiwaed.  §  157.  The  text  of  Vasishtha  upon  which  all  the  authori* 
ties  rely  is  as  follows  (XV.  9)  "  when  a  son  has  been 
adopted,  if  a  legitimate  son  be  afterwards  bom,  the  given 
son  shares  a  fourth  part.*'  To  which  the  author  of  the 
Dattaka  Mimamsa  adds  (X.  1)  ^^on  the  default  of  him 
he  is  entitled  to  the  whole.''  That  is  to  say,  to  the  whole  of 
the  property  of  his  adoptive  parent.  This  is  quite  intelligi- 
ble.  An  adopted  son  is  a  substitute  for  a  natural-son^  and 
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cannot  come  legally  into  existence  if  there  is  a  natural  son. 
But  a  man  may  adopt  under  the  belief  that  he  will  never 
have  a  natural  son,  and  find  himself  mistaken.  Then  justice 
is  done  by  giving  a  larger  share  to  the  natural  son,  and  a 
smaller  to  the  son  who  would  never  have  been  adopted,  if 
it  could  have  been  foreseen  how  matters  would  really  have 
turned  out.  But  is  there  anything  in  the  wording  or  prin- 
ciple of  the  rule  to  suggest  that  a  person  who  has  become 
by  adoption  the  sole  son  of  his  adopter  shall  have  his  rights 
in  the  family  diminished,  because  other  legitimate  sons  have 
been  bom,  not  to  his  adopter  but  to  the  brothers  of  that 
adopter  ?  It  is  admitted  that  no  authority  can  be  found  for 
such  a  position  in  the  text  of  Vasishtha  itself,  or  in  any 
eonmientary  except  that  of  the  Datta  Ghandrika  as  cited. 
But  the  latter  seems  to  me  to  bear  a  very  different  inter- 
pretation. The  clauses  24  and  25  relate  to  the  general  rights 
of  all  adopted  sons,  not  to  the  special  position  of  an  adopted 
son  where  there  are  after-bom  legitimate  sons  of  his  adoptive 
parent.  The  author  is  commenting  not  only  on  the  text  of 
Vasishtha,  but  on  texts  of  Manu  and  others,  some  of  which 
lay  down  that  an  adopted  son  only  inherits  to  lineals,  others 
that  he  inherits  to  lineals  and  collaterals  also.  He  recon- 
ciles these  by  the  usual  formula  that  a  son  with  good  quali- 
ties is  meant  in  the  latter  case  (§  153).  It  seems  to  me 
that  §  24  merely  states  the  general  principle  that,  however 
distant  from  the  common  ancestor,  an  adopted  son  has  the 
full  rights  of  an  adopted  son  as  such ;  not  merely  of  an 
adopted  son  who  is  driven  to  share  with  legitimate  sons. 
The  commencement  of  §  25  lays  down  explicitly  that  the 
adopted  son  of  one  natural  son  inherits  equally  with  the 
natural  bom  brother  of  such  son.  Then  the  author  meets 
the  question  whether  every  grandson  by  adoption  would 
inherit  in  the  same  manner.  To  this  he  answers,  not  neces- 
sarily. If  an  adopted  son  himself  adopted,  then  his  grand- 
son could  take  no  more  than  himself;  i.e.,  if  there  were 
legitimate  sons  along  with  the  first  adopted  son  he  him- 
self would  only  take  one-fourth,  and  therefore  his  spn  by 

28 
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adoption  could  take  no  more.  Or  as  the  Smriti  Chandrika 
expresses  it  "  the  individual  in  question  (an  assumed  grand- 
son by  adoption)  will  only  take  whatever  share  may  be 
established  for  a  father  of  the  same  description  as  himself" 
(a  son  by  adoption).  What  share  that  is  would  depend 
upon  whether  legitimate  sons  were  afterwards  bom  to  the 
first  adopting  father  or  common  ancestor.  If  there  were  he 
would  only  take  one-fourth,  and  his  son,  whether  natural 
or  adopted,  could  take  no  more. 


Sorrivorship. 


Bemoval  from 
natural  family. 


§  1 58.  When  the  legitimate  and  adopted  son  survive  the 
father,  and  then  the  legitimate  son  dies  without  issue,  it 
has  been  hold  in  Madras  that  the  adopted  son  takes  the 
whole  property  by  survivorship  («).  Of  course,  it  would 
be  different  in  Bengal,  if  the  legitimate  son  left  a  widow, 
daughter^  &c. 

§  159.  By  adoption  the  boy  is  completely  removed  from 
his  natural  family  as  regards  all  civil  rights  or  obligations. 
He  ceases  to  perform  funeral  ceremonies  for  those  of  hia 
family  for  whom  he  would  otherwise  have  offered  oblations, 
and  he  loses  all  rights  of  inheritance  as  completely  as  if  he 
had  never  been  bom  (t).  And,  conversely,  his  natural 
family  cannot  inherit  from  him  (t*),  nor  is  he  liable  for  their 
debts  (t?).  Of  course,  however,  if  the  adopter  was  already  a 
relation  of  the  adoptee,  the  latter  by  adoption  would  simply 
alter  his  degree  of  relationship,  and,  as  the  son  oi  his 
adopting  father,  would  become  the  relative  of  his  natural 
parents,  and  in  this  way  mutual  rights  of  inheritance  might 
still  exist.     The  rule  is  merely  that  he  loses  the  rights  which 


(«)  1  Mad.  H.  C.  40,  note. 

(0  Mann,  ix.  142;  Dattaka  Mimamsa,  vi.  §&— 8;  Dattaka  Cliaadrika,  ii. 
§  18—20 ;  Mitakshara,  i.  11,  §  82  j  V.  May.,  iv.  5,  5  21.  See  contra,  1  Gib.  95,  as 
to  Pondicherry.  In  parts  of  the  Punjab  the  rights  of  the  adopted  son  in  his 
natural  family  take  effect  if  his  natural  father  dies  -without  leaving  legitimate 
sons.  Punjab  Customary  Law,  III.  88.  A  son-in-law^  affiliated  bv  the  custom  of 
Ulatom  which  prevails  among  some  classes  of  Sudras  m  Madras,  does  not  lose  his 
rights  in  his  natural  family.  Balarami  ▼.  Pera,  6  Mad.  267.  Hanumantamma 
T.  Rami  Reddi,  4  Mad.  272. 

(u)  1  W.  MacN.  69;  Bayan  v.  Kuppanayyangar,  1  Mad.  H.  C.  180. 

(v)  PranvuUuhh  v.  Deocristin.  Bom.  Sel.  Rep.  4  j  Kasheeperehad  v.  Bunsee^ 
dhur,  4J^..W.  P.  (S.  Di)  848. 
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he  possessed,  qua  natural  son.  And  the  tie  of  blood,  with 
its  attendant  disabilities,  is  never  extinguished.  Therefore, 
he  cannot  after  adoption  marry  any  one  whom  he  could  not 
have  married  before  adoption  (w).  Nor  can  he  adopt  out  of 
his  own  natural  family  a  person  whom,  by  reason  of  relation- 
ship, he  could  not  have  adopted  had  he  remained  in  it  {x) . 
He  is  equally  incompetent  to  marry  within  his  adoptive 
family  within  the  forbidden  degrees  (y). 

§  160.  An  exception  to  the  rule  that  adoption  severs  a  son  Case  of  son  of 
from  his  natural  family  exists  in  the  case  of  what  is  called  a 
dwyamushyayana,  or  son  of  two  fathers.  This  term  has  a 
two-fold  acceptation.  Originally  it  appears  to  have  been 
applied  to  a  son  who  was  begotten  by  one  man  upon  the 
wife  of  another,  but  for  and  on  behalf  of  that  other.  He  was 
held  to  be  entitled  to  inherit  in  both  families,  and  was  bound 
to  perform  the  funeral  oblations  of  both  his  actual  and  his 
fictitious  fathers  (z).  This  is  the  meaning  in  which  the 
term  is  used  in  the  Mitakshara,  but  sons  of  this  class  are 
now  obsolete  (a).  Another  meaning  is  that  of  a  son  who 
has  been  adopted  with  an  express  or  implied  understanding 
that  he  is  to  be  the  son  of  both  fathers.  This  again  seems 
to  take  place  under  different  circumstances.  One  is  what  is 
called  the  Anitya,  or  temporary  adoption,  where  the  boy  is 
taken  from  a  different  gotra,  after  the  tonsure  has  been 
performed  in  his  natural  family.  He  performs  the  cere- 
monies of  both  fathers,  and  inherits  in  both  families,  but 
his  son  returns  to  his  original  gotra  (6).  This  form  of 
adoption  seems  now  to  be  obsolete.  At  all  events  I  know 
of  no  decided  case  affirming  its  existence.  Another  case 
is  that  of  an  adoption  by  one  brother  of  the  son  of  another 

(w)  BatUka  Mimamsa,  ▼L§  10;  Dattaka '.Chandrika,  ir.  §  8;  V.  May.,  it.  5, 
§80. 

(tl  MootHa  Moodelly  v.  Upvon,  Mad.  Dec.  of  1858,  p.  117. 

ly)  Dattaka  Mimamsa,  t!.  §  25,  88. 

(s)  Bandhayana,  ii.  2,  §  12 ;  Namda,  13,  §  23 ;  Dattaka  Ghandrika,  ii.  §  35. 

ia)  Mitakshara,  i.  10 ;  2  Stra.  H.  L.  82, 118. 

(b)  2  stra.  H.  L.  120 ;  1  W.  MacN.  71.  See  ftxtwah  of  Pandits  in  Shumshere 
▼.  DUraj,  2  S.  D.  169  (216) ;  Dattaka  Mimamsa,  vi.  §  41—43 ;  Dattaka  Ghandrika, 
iL  5  37. 
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brother.  He  Is  already  for  certain  purpose  considered  to 
be  the  son  of  his  uncle.  When  he  is  the  only  son,  the  law 
appears  to  reconcile  the  conflicting  principles  that  a  man 
should  not  give  away  his  only  son,  and  that  a  brother's  son 
should  be  adopted,  by  allowing  the  adoption,  but  requiring 
the  boy  so  adopted  to  perform  the  ceremonies  of  both 
fathers,  and  admitting  him  to  inherit  to  both  in  the  absence 
of  legitimate  issue.  It  is  stated  by  Mr.  Strange  in  his 
Manual  that  the  dwyamuahyayanaiD.  this  sense  also  is  obso- 
lete. And  so  it  was  laid  down  in  one  Madras  case.  But 
the  weight  of  authority  in  opposition  to  that  statement 
seems  to  be  overwhelming  (c). 

After-born  son.  §  161.  Where  a  legitimate  son  is  bom  to  the  natural 
father  of  a  dwyamushyayana,  subsequently  to  the  adoption, 
the  latter  takes  half  the  share  of  the  former;  if,  however, 
the  legitimate  son  is  bom  to  the  adopting  father,  the  adopted 
son  takes  half  the  share  which  is  prescribed  by  law  for  an 
adopted  son,  exclusively  related  to  his  adoptive  father,  where 
legitimate  issue  may  be  subsequently  bom  to  that  person  {d), 
that  is  half  of  one-fourth  or  one-third,  according  to  the  doc- 
trines of  different  schools  (§  155).  The  Mayukha,  however, 
seems  only  to  allow  him  to  inherit  in  the  adoptive  family,  if 
there  are  legitimate  sons  subsequently  bom  in  both,  and 
then  gives  him  the  share  usual  in  such  a  case  where  the 
adoption  has  been  in  the  ordinary  form,  that  is,  one-fourth 
or  one-third  (e).  It  lays  down  no  rule  for  the  case  of  legiti- 
mate sons  arising  in  one  family  only. 

Origin  of  role.  §  162.  It  is  probable  that  the  rule  which  deprived  an 

adopted  son  of  the  right  to  inherit  in  his  natural  family, 
originated,  not  from  any  fiction  of  a  change  of  paternity, 
but  simply  from  an  equitable  idea,  that  one  who  had  been 

(c)  Stra.  Man.  §  99  ;  Mad.  Dec.  of  1859,  p.  81 ;  Dattaka  Ghandrika,  v.  §  88 ; 
y.  Ma^.,  iv.  5,  §  22,  25 ;  Dattaka  Mimamsa,  vi.  S  84—36,  47,  48.  And  see 
authorities  oited  ante^  §  132.  ^  Mr.  V.  N.  MandJik  saya  that  whatever  the  theory 
may  be,  such  adoptions  are  in  practice  obsolete,  p.  506.  In  the  N.-W.  Pro- 
vinces  adoptions  of  this  character  are  said  to  be  very  common,  JoUy,  Leot.  166. 

(d)  Dattaka  Ghandrika,  y.  §  33,  34. 
(«)  V.  May.,  iv.  6,  §  26. 
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sent  to  seek  his  fortunes  in  another  family,  and  whose  ser- 
vices were  lost  to  the  family  in  which  he  was  bom,  ought 
not  to  inherit  in  both.  This  is  the  view  taken  of  the  matter 
in  the  Punjab,  where  it  is  said  that  if  the  natural  father  dies 
without  heirs,  the  village  custom  would  be  in  favour  of  the 
child's  double  succession  (/).  In  Pondicherry,  a  boy,  not- 
withstanding adoption,  preserves  his  rights  of  inheritance  in 
his  natural  family,  if  he  has  not  found  a  sufficient  fortune  in 
his  acquired  family,  and  in  all  cases  if  his  natural  father  and 
brothers  have  died  without  issue.  This  doctrine,  however, 
is  based  not  upon  any  special  usage,  but  upon  the  view 
which  the  French  jurists  have  taken  of  the  Hindu  texts  (g). 
The  Thesawaleme  merely  states  that  "  an  adopted  child, 
being  thus  brought  up  and  instituted  as  an  heir,  loses  all 
claim  to  the  inheritance  of  his  own  parents,  as  he  is  no 
longer  considered  to  belong  to  that  family,  so  that  he  may 
not  inherit  from  them."  It  is  not  stated  whether  his  right 
would  revive  if  there  were  no  heirs  in  his  natural  family. 
But  he  only  forfeits  rights  to  the  extent  to  which  he  acquires 
others ;  therefore,  if  his  adoption  is  only  by  the  husband,  he 
continues  to  inherit  to  his  natural  mother ;  if  it  is  only  by 
the  wife,  he  continues  to  inherit  to  his  natural  father  (%). 

§  163.  A  question  of  very  great  importance,  which  seems 
plain  enough  in  theory,  but  which  appears  to  be  still  unset- 
tled, is  as  to  the  effect  of  an  invalid  adoption.  Prima  facie  Effect  of  an  m- 
one  would  imagine  that  it  would  confer  no  rights  in  the  ^*^^  adoption. 
adoptive  family,  and  take  away  no  rights  in  the  natural 
family.  The  claim  to  enforce  rights  in  the  former  family, 
or  to  resist  them  in  the  latter,  must  depend  upon  a  change 
of  status,  and  if  the  adoption,  upon  which  such  change 
depended,  were  invalid,  it  would  seem  as  if  no  change 
could  have  taken  place.  But  there  certainly  is  much 
authority  the  other  way.    I  have  already  (§  126)  noticed  the 

(/)  Fnnmb  CuBt.,  81.    Punjab  Cnstomary  Law,  III.  88. 
{g)  1  Gib.  95,citmg  Dattaka Mimamsa,  i.  §  31,  32;  vi.  §  9;  Mitakahara,  i.  10, 
S  1  note,  §  82,  note. 
{h)  Thesawaleme,  ii.  §  2. 
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texts  whicli  award  maintenance  to  a  son  adopted  out  of  an 
inferior  class,  and  suggested  that  they  are  merely  a  survival 
from  a  time  when  such  adoptions  were  in  fact  valid,  though 
less  efficacious  than  others  (i).  A  text  is  also  ascribed  to 
Mann  which  lays  down  that  "  He  who  adopts  a  son  with- 
out observing  the  rules  ordained,  should  make  him  a  par- 
ticipator of  the  rites  of  marriage,  not  a  sharer  of  wealth," 
This  text  seems  tobointerpreted  as  applying  to  a  person  who 
Madras.  makes  an  adoption  without  observing  the  proper  forms  (fe). 

Sir  Thomas  Strange  cites  these  texts,  as  establishing  that 
a  person  may  be  adopted  under  circumstances  which  will 
deprive  him  of  his  rights  in  one  family,  without  entitling 
him  to  more  than  maintenance  in  the  other.  But  he  ques- 
tions the  proposition  in  a  note,  and  refers  to  Mr.  Sutherland 
as  being  of  opinion  that  if  the  adoption  were  void  the  natural 
rights  would  remain  (Z) .  In  one  old  case  the  pandits  of  the 
Sudr  Court  of  Madras  laid  it  down,  that  an  adoption  of  a 
married  man  over  thirty  years  of  age,  and  with  three  chil- 
dren, was  invalid,  but  that  he  was  entitled  to  maintenance 
in  the  family  of  his  adopting  father.  The  proposition  was 
cited  before  the  High  Court,  and  approved  of.  The  appro- 
val, however,  was  extra-judicial,  as  the  High  Court  con- 
sidered that,  they  were  bound  by  former  decrees  to  treat 
the  adoption  as  valid,  and  actually  awarded  the  plaintiff 
.  his  full  rights  as  adopted  son  (m).  In  a  later  case,  where 
a  boy  had  been  adopted  by  a  widow  without  any  authority, 
it  was  held  that  the  adoption  was  wholly  invalid,  and  gave 
the  boy  no  right  to  maintenance.  The  Court  said:  **in 
reason  and  good  sense  it  would  hardly  seem  a  matter  of 
doubt  that  where  no  valid  adoption,  in  others  words,  no 
adoption,  has  taken  place,  no  claim  of  right  in  respect  of 
the  legal  relationship  of  adoption  can  properly  be  enforced 
at  law."     The  Court  also  expressed  their  opinion  that 

(0  See  per  cur.  Bawani  v.  Amhahayf  1  Mad.  H.  C.  867. 

{k)  Dattaka  Mimamsa,  ▼.  §  45 ;  Dattaka  Chandrika,  ii.  §  17  ;  ti.  §  8. 


(0  1  Stra.  H.  L 
(m)  A 


Ayyaini  v.  Niladatchit  1  Mad.  H.  C.  45. 
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tbe  natnral  rights  of  the  plaiiiti£E   remained  quite  un- 
affected (n). 

§  164.  In  Bengal  the  case  has  twice  arisen  incidentally^  Bengal, 
though  in  neither  instance  in  such  a  manner  as  to  require 
a  decision.  In  the  first  case,  which  was  before  the  Supreme 
Court,  Oolvile,  G.  J.,  said,  "  It  has  been  said  on  one  side  and 
denied  on  the  other  (neither  side  producing  either  evidence 
or  authority  in  support  of  their  contention)  that  a  Dattaka^ 
or  son  given,  would  forfeit  the  right  to  inherit  to  his  natural 
father,  even  though  he  might  not,  for  want  of  suflScient 
power,  have  been  duly  adopted  into  the  other  family.  This 
proposition  seems  to  be  contrary  to  reason,  but  for  all  that 
may  be  very  good  Hindu  law.  But  from  the  enquiries  we 
have  made,  we  believe  the  true  state  of  the  law  on  the  sub- 
ject to  be  this.  There  may  undoubtedly  be  cases  in  which 
a  person,  whose  adoption  proves  invalid,  may  have  forfeited 
his  right  to  be  regarded  as  a  member  of  his  natural  family. 
In  such  a  -case  some  of  the  old  texts  speak  of  him  as  a 
slave,  entitled  only  to  maintenance  in  the  family  into  which 
he  was  imperfectly  adopted.  But  one  very  learned  person  Depends  on  per. 
has  assured  me,  that  the  impossibility  of  returning  to  his  JSS"*^*^' 
natural  family  depends,  not  on  the  mere  gift  or  even  accept- 
ance of  a  son,  but  on  the  degree  in  which  the  ceremonies 
of  adoption  have  been  performed ;  and  that  there  is  a  dif- 
ference in  this  respect  between  Brahmans  and  Sudras.  A 
Brahman  being  unable  to  return  to  his  natural  family  if  he 
has  received  the  Brahmanical  thread  in  the  other,  family ; 
the  Sudra,  if  not  validly  adopted,  being  able  to  return  to 
his  natural  family  at  any  time  before  his  marriage  in  the 
other  family.  Even  if  it  be  granted  that  a  person,  merely 
because  he  is  a  DattaJca,  or  son  given,  apart  from  the  per- 
formance of  any  further  ceremony,  becomes  incapable  of 
returning  to  his  natural  family,  that  rule  would  not  govern 
the  case  of  an  adoption  that  was  invalid  because  the  widow 


(a)  Bawani  t.  Amhahayt  I  Mad.  H.  G.  368.    Approved  by  Westropp,  G.  J. 
Lakthmappa  t.  Bamava,  12  Bom.  H.  G.  p.  897. 
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had  not  power  to  adopt.  For  to  constitute  a  DattaJca,  there 
must  be  both  gift  and  acceptance.  A  widow  cannot  accept 
a  son  for  her  husband  unless  she  is  duly  empowered  to  do 
so,  and,  therefore,  her  want  of  authority,  if  it  invalidates 
the  adoption,  also  invalidates  the  gift"  (o). 

Rule  Buggeoted.  §  165.  In  the  above  passage,  the  words  "  ceremonies  after 
adoption"  ought  apparently  to  be  substituted  for  the  words 
"  ceremonies  of  adoption."  The  principle  of  the  rule  sug- 
gested seems  to  be,  that  a  man  cannot  take  his  place  in  his 
natural  family  unless  the  essential  ceremonies  have  been 
performed  in  it,  and  that  if  performed  in  a  wrong  family^ 
they  cannot  be  performed  over  again  in  the  right  one.  But 
that  where  no  such  ceremonies  have  followed  upon  the  adop- 
tion, he  can  return,  if  there  has  not  been  a  valid  giving  and 
receiving.  Where  there  has  been  a  valid  giving  and  receiv- 
ing, then,  apparently,  he  could  not  return,  even  though,  in 
consequence  of  some  other  defect,  the  adoption  may  have 
been  so  far  invalid,  as  not  to  invest  the  person  taken  with 
the  full  privileges  of  an  adopted  son. 

§  166.  In  the  other  Bengal  case,  the  Court  refused  to 
enforce  specific  performance  of  a  contract  to  give  a  boy  in 
adoption  in  consideration  of  an  annuity.  They  said  that  thi^ 
would  be  a  Kritaka  adoption  which  is  now  invalid,  therefore 
that  the  contract,  "  if  it  were  capable  of  being  carried  out, 
and  were  recognized  by  the  Court,  would  involve  an  injury 
to  the  person  and  property  of  the  adopted  son,  inasmuch  as 
if  it  could  be  proved  that  the  boy  was  purchased  and  not 
given,  it  is  very  probable  that  the  adoption  would  be  set 
aside ;  and  if  such  adoption  were  set  aside,  he  would  not 
only  lose  his  status  in  the  family  of  his  adopting  father,  but 
also  lose  his  right  of  inheritance  to  his  natural  parents"  (p). 
In  this  case  there  would  have  been  a  complete  giving  and 


(o)  Sreemutty  Bajcoomaree  v.  Nohocoomar^  1  Bool.,  187;  S.  C.  Seyest.,  Wl, 
note. 

(p)  Eshan  Kishor  ▼.  Haria  Chandra,  13  B.  L.  B.,  Appx.  42  j  8.  0.  21  Suth. 
881. 
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ftooeptance.  But  if  the  mode  of  doing  so  had  ceased  ta  bo 
lawful^  it  is  difficult  to  see  how  there  could  be  a  valid  giving 
and  acceptance^  any  more  than  if  the  son  had  been  a  self- 
giv^i  or  a  castaway.  It  may  be  suggested  whether  the 
whole  theory  of  imperfect  adoptions  is  not  a  relic  of  the 
times  when  some  sorts  of  adoption  were  falling  into  di&- 
iavonr^  though  still  practised  and  permitted.  The  view 
taken  by  the  Madras  High  Courts  that  an  adoption  must 
either  be  effectual  for  f^  purposes^  or  a  nullity^  has  the 
merit  of  being  practical  and  intelligible,  while  doing  sub- 
stantial justice  to  all  parties^ 

§  167.  The  validity  of  an  adoption  often  becomes  material 
as  determining  the  validity  of  a  gift  or  of  a  bequest.  Suppose 
a  gift  made  to  a  person  who  is  believed  to  be  an  adopted 
son,  but  whose  adoption  turns  out  to  be  invalid ;  is  the  gift 
to  fail  or  to  stand  good  7  The  answer  to  this  question  does 
not  depend  upon  any  special  doctrine  of  Hindu  law,  but  upon 
general  principles  applicable  to  all  similar  cases.  Where 
a  gift  is  bestowed  upon  a  person  who  is  described  as  possess- 
ing a  particular  character  or  relationship,  the  gift  may  be 
to  him  absolutely  as  an  individual,  the  addition  of  his 
supposed  character  a  relationship  being  simply  a  matter  of 
description.  In  this  case,  if  the  identification  is  complete 
the  gift  prevails,  though  the  description  is  incorrect.  Fov 
instance  a  bequest  to  Charles  Millar  Standen  and  Caroline 
Elizabeth  Standen,  legitimate  son  and  daughter  of  Charles 
Standen.  It  appeared  that  they  were  really  illegitimate) 
but  their  claim  was  supported  (q)..  So  where  a  will  was  to 
this  effect  "  I  declare  that  I  give  my  property  to  Eoibullo 
whom  I  have  adopted.  My  wives  shall  perform  the  cere- 
monies according  to  the  Shastras  and  bring  him  up.^^  Then 
followed  a  clause  showing  that  no  other  adoption  was  to  be 
made  till  after  his  death.  It  was  held  in  the  Privy  Council 
that  even  if  the  widows  never  performed  the  contemplated 
ceremonies,  or  performed  them  ineffectually,  the  bequest 

(g)  Standwh  t.  Standm,  8  Yes.  Jar.  689. 
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w&a  viUd  (r);  So  a  foster  child,  that  is^  one  who  has  been 
taken  into  the  family  of  another^  nurtured^  educated^  married 
and  put  forward  in  life  as  his  son/  but  without  the  perform- 
ance of  an  actual  adoption,  does  not  obtain  any  rights  of 
inheritance  thereby  («).  But  a  g^t  made  to  such  a  person 
by  his  foster-father,  if  in  other  respects  valid,  will  not  be 
made  void,  merely  because  he  was  under  the  nustakei^ 
belief  that  the  foster-son  would  be  able  to  perform  his 
funeral  obsequies  (Q. 

§  168.  Again  a  gift  may  be  made  to  a  person  who  is 
supposed  to  possess  some  special  relationship,  in  such  a 
manner  that  the  existence  of  the  relationship  is  a  condition 
precedent  to  the  coming  into  operation  of  the  gift,  or  is  an 
essential  limitation  as  determining  the  person  who  is  to 
benefit  by  it.  Here  if  the  relationship  does  not  exist  the 
gift  cannot  take  effect.  A  Hindu  made  an  adoption  under 
circumstances  which  were  held  not  to  justify  him  in  making 
any  adoption.  At  the  same  time  he  executed  in  favour  of  the 
boy  so  adopted  an  angikar-patra,  which  after  reciting  the 
adoption  provided  as  follows :  "  I  authorize  you  by  this 
angikar-patra  to  offer  oblations  of  water  and  pinda  to  me 
and  my  ancestors  after  my  death,  by  virtue  of  your  being 
my  adopted  son.  Moreover  you  shall  become  the  proprietor 
of  all  the  movable  and  immovable  properties  which  I  own 
and  which  I  may  leave  behind.'^  The  Judicial  Committee 
held  that  the  gift  failed  with  the  adoption,  as  it  was  evi- 
dently the  intention  of  the  donor  to  give  his  property  to 
the  boy  as  his  adopted  son,  capable  of  inheriting  by  the 
adoption  (u).  So  where  a  testator  left  an  annuity  to  his 
wife,  ^'  So  long  as  she  shall  continue  my  widow  and  un- 
married.'' After  the  date  of  the  will,  and  before  his  death 
she  obtained  a  divorce  ab  initio  on  the  ground  of  nullity  of 

Jr)  Nidhoonumi  Dehya  t.  Saroda  PershacL  S  I.  A.  253  ;  S.  C.        Cal. 
<)  2  Stra.  H.  L.  iii.  118  s  Steele,  184;  Bhimtma  v.  Tayappa,  Had.  Deo.  of 
1, 124. 

{t)  Abhachari  y.  Ramachendrayya,  1  Mad.  H.  C.  898. 

{u)  Fanindra  Deb  y.  Bajeswar  Doss,  12  I.  A.  72;  S.  C.  11  Cfd.  463 ;  D^orga 
Swidari  y.  Surendra  Kmhiw,  11  CaL  686. 
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Buirrage.  It  was  held  that  she  could  not  take  the  annuity^ 
as  it  was  only  capable  of  being  held  by  a  person  who  occo* 
pied  the  position  of  widow  of  the  testator  (v). . 

§  169.  An  intermediate  state  of  things  is  where  the  sup- 
posed character  of  the  donee  is  the  motive^  but  not  neces- 
sarily the  only  motive^  for  the  disposition  in  his  fayour.  If 
a  man  makes  a  gift  to  one  whom  he  erroneously  supposes 
to  be  his  son  or  his  wife^  he  does  so^  partly  because  it  is  his 
duty  to  provide  for  such  near  relations^  partly  because 
feelings  of  affection  hare  arisen  in  reference  to  them. 
Here  the  gift  will  be  valid  though  the  relationship  never 
existed;  a  fortiori  if  the  relationship  had  existed  at  the 
time  the  gift  was  made^  though  it  had  ceased  before  the 
gift  came  into  effect  (t^).  Wherehowever  ''a  legacy  is  given 
to  a  person  under  a  particular  character  which  he  has&Isely 
assumed^  and  which  alone  can  be  assumed  to  be  the  motive 
for  the  bounty^  the  law  will  not  permit  him  to  avail  himself 
of  it^  and  therefore  he  cannot  demand  the  legacy.^'  Hence 
a  bequest  to  a  person  who  had  fraudulently  induced  the 
testator  to  contract  a  bigamous  marriage  with  him  or  her, 
the  testator  being  ignorant  of  the  &cts^  is  invalid  (x). 

§  170.  The  case  of  an  adoption  made  by  a  widow  to  her  Adoption  by 
husband^  after  her  husband's  death,  raises  special  consider-  ^  ^^' 
ations,  owing  to  the  double  fact  that  the  person  adopted  has 
in  general  a  better  title  than  the  person  in  possession,  while 
cm  the  other  hand  the  title  of  the  person  so  in  possession 
has  been  a  perfectly  valid  title  up  to  the  date  of  adoption. 
Questions  of  this  sort  arise  in  two  ways.  First,  with  regard 
to  titiie  to  an  estate;  secondly,  with  regard  to  the  validity  of 
acts  done  between  the  date  of  the  husband's  death  and  the 
date  of  adoption. 

(v)  In  TO  BbdcUf^rttm,  22  oil.  D.  507,  c(f<i.,  25  Ch.  D.  686. 

(«o)  BeBoddmgton  vii.  gap.  BuXUmore  t.  Wynt^r^  22  Ch.  D.  619;  WUhin»(m 

^'OiTper  LordCo(toibain»6MogL&Gr.  Ue,  i^Xkmog KrnneU i»  AlMtt  H. 
Ve«.  802;  WUkinioni^JoughintV^.ffnp,  .     . 
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§  171.  It  lias  already  been  pointed  out  (y)  tliat  a  widow 
with  authority  to  adopt  cannot  be  compelled  to  act  upon  it 
unless  she  likes.  Oonseqnently^  the  vesting  of  the  inherit- 
ance cannot  be  suspended  until  she  exercises  her  right. 
Immediately  upon  her  husband's  death  it  passes  to  the  next 
heir^  whether  that  heir  be  herself  or  some  other  person^  and 
that  heir  takes  with  as  full  rights  as  if  no  such  power  to 
adopt  existed^  subject  only  to  the  possibility  of  his  estate 

H«  effect.  being  devested  by  the  exercise  of  that  power.    But  as  Bood 

as  the  power  is  exercised^  the  adopted  son  stands  exactly  in 
the  same  position  as  if  he  had  been  bom  to  his  adoptive 
father^  and  his  title  relates  back  to  the  death  of  his  father 
to  this  extent^  that  he  will  devest  the  estate  of  any  person  in 
possession  of  the  property  of  that  father  to  whom  he  would 
have  had  a  preferable  title^  if  he  had  been  in  existence  at 
his  adoptive  father's  death.    One  of  the  most  common  cases 

DerertB  estate  is  an  adoption  by  a  widow,  who  is  herself  heir  to  her  hus* 
^  band.    The  result  of  such  an  adoption  is  that  her  limited 

estate  as  widow  at  once  ceases.  The  adopted  son  at  once 
becomes  full  heir  to  the  property ;  the  widow's  rights  are 
reduced  to  «<claim  for  maintenance ;  and  if,  as  would  gfener- 
ally  happen,  the  adopted  son  is  a  minor,  she  will  continue 
to  hold  as  his  guardian  in  trust  for  him  (z).  Where  there 
■are  several  widows,  holding  jointly,  one  who  has  authority 
from  her  husband  to  adopt  would,  of  course,  by  exercising 
it,  devest  both  her  own  estate  and  that  of  her  co-widows« 
And  in  the  Mahratta  country,  where  no  authority  is  required, 
it  is  held  that  the  elder  widow  may  of  her  own  accord  adopt, 
said  thereby  destroy  the  estate  of  the  younger  widow,  with- 
out obtaining  her  consent.  The  Court  said, ''  It  would  seem 
to  be  unjust  to  allow  the  elder  widow  to  defeat  the  interest 
of  the  younger  by  an  adoption  against  her  wish.    But,  on 


(v)  AnU,  S 107. 

(z)  Dhurm  Daa  P(mdeyY:Mt.  Shama  Soondri,  8  M.  I.  A.  229;  B.  0.  6  Bnth. 
(P.  0.)  48.  Of  ooune,  the  adopted  son  does  not  talce  any  of  the  property  which 
is  held  by  the  widow  as  her  atridhana,  W.  A  B.  1174.  The  Court  in  award- 
inff  ihe  property  to  the  adopted  son  will  take  all  necessary  steps  for  determininff 
tM  securing  the  maintenance  of  the  widow.  Vraridivandat  t*  TamtMobaii,  ll 
Bom.  H.  C.  229 ;  Jamndbai  t.  Baychandf    12  Bom.  226, 
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the  oilier  hand^  if  tlie  adoption  is  regarded  as  tlie  perform-* 
ance  of  a  religious  duty  and  a  meritorious  act^  to  which  the 
asaent  of  the  husband  is  to  be  impUed  wherever  he  has  not 
forbidden  it^  it  would  seem  that  the  younger  widow  is  bound 
to  giye  her  consent,  being  entitled  to  a  due  provision  for 
her  maintenance,  and  if  she  refuses,  the  elder  widow  may 
adopt  without  W  (a).  It  was  not  decided,  but  it  seems  to 
be  an  inference  from  the  lang^agd^  of  the  Court,  that  they 
did  not  think  the  junior  widow  would  have  had  the  same 
right.  Of  course,  an  adoption  would  a  fortiori  devest  all 
estates  which  follow  that  of  the  widow,  such  as  the  right  of 
a  daughter,  or  a  daughter's  son  (&)• 

§  172.  But  an  adoption  will  equally  devest  the  estate  of  or  of  inferior 
one  who  takes  before  the  widow,  provided  he  would  take    ^' 
after  the  son.    For  instance,  where,  in  the  Madras  Presi- 
dency, an  undivided  brother  succeeded  to  an  impartible 
Zemindary  in  Berhampore,  on  the  decease  of  his  brother,  the 
last  holder,  it  was  held  that  his  estate  was  devested  by  an 
adoption  made  by  the  widow  of  the  latter  after  his  death, 
and  under  his  authority  (c)  •    On  the  other  hand,  i£  the  estate  Estate  of  pre- 
has  once  vested  in  a  person  who  would  have  had  a  prefer-  a^sted!,^  "^^ 
able  title  to  that  of  a  natural-bom  son,  an  adoption  will  not 
defeat  his  title  or  that  of  his  successor,  whether  male  oi^ 
female,  unless  the  successor  be  herself  the  widow  who  makes 
the  adoption.    Both  branches  of  this  rule  are  illustrated  by 
decisions  of  the  Privy  Council.    In  the  first  case,  Gour 
Kishore,  a  Zemindar  in  Bengal,  died  leaving  a  widow  CbundrabtOlee's 
Chundrabullee,  and  a  son,  Bhowanee.    Previous  to  his  death  °**®* 


(a)  Bdkhmdbai  t.  Badhabau  5  Bom.  H.  C.  (A.  C.  J.)  181, 192.    See  post, 

{h)RafM$hen  t.  Mt.  Sri  Mutee,  8  S.  D.  867  (489). 

(e)  Baghunadha  t.  Btomo  Kiahoro,  8  I.  A.  154;  S.  0.  1  Mad.  69;  S.  G.  25 
Sirth.  291.  The  facts  of  this  case  seem  to  have  been  misrmderstood  by  the  High 
Coart  €d  Bengal,  in  Kally  Proaonno  v.  Oocool  Chwnder^  post,  S  179,  where  they 
WKj  (2  CaL  809),  "  The  property  in  diroate  in  that  case  was  not  a  joint  family 
iuoyerly,  and  the  saxriymg  members  of  the  joint  &unily  unjnstly  took  possession 
of  n,  by  exdnding  the  widow  of  th6  owner,  who  was  entitled  by  the  Mitalnhara 
law  to  sneoeed  to  it."  The  property  was  joint  though  impartible,  and  it  was 
admitted  that,  a«  the  brothers  were  nndiTided,  the  widow  had  no  right  to 
mxijthing  beyond  maintenance. 
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he  ezecated  a  document  whereby  he  directed  his  wife  to 
adopt  a  son  in  the  event  of  failure  of  her  own  issue. 
Bhowanee  succeeded  to  the  Zemindary^  married^  came  to  full 
age  and  died^  leaving  no  issue^  but  a  widow^  Bhoobun 
Moyee.  Chundrabullee  then  adopted  Ram  Kishore  under  her 
authority.  He  sued  the  widow  of  Bhowanee  for  the  estate. 
It  will  be  remembered  that  under  the  law  of  Bengal  a  widow 
is  the  heir  of  her  husband^  dying  without  issue^  even  though 
he  has  an  undivided  brother.  The  Judicial  Committee  held 
that  the  plaintiffs  suit  must  be  dismissed^  since  his  adoption 
gave  him  no  title  that  was  valid  against  Bhowanee's  widow- 
They  said, ''  In  this  case  Bhowanee  Eashore  had  lived  to  an 
age  which  enabled  him  to  perform,  and  it  is  to  be  presumed 
that  he  had  performed,  all  the  religious  services  which  a  son 
could  perform  for  a  father.  He  had  succeeded  to  the 
'  ancestral  property  as  heir :  he  had  fuU  power  of  disposition 
over  it ;  he  nught  have  alienated  it :  he  nught  have  adopted 
a  son  to  succeed  to  it  if  he.  had  no  male  issue  of  his  body. 
He  could  have  defeated  every  intention  which  his  father 
entertained  with  respect  to  the  property.  On  the  death  of 
Bhowanee  Kishore,  his  wife  succeeded  as  heir  to  him,  and 
would  have  equally  succeeded  in  that  character  in  exclusion 
of  his  brothers,  if  he  had  had  any.  She  took  a  vested  estate^ 
as  his  widow,  in  the  whole  of  his  property.  It  would  be 
singular  if  a  brother  of  Bhowanee  Kishore,  made  such  by 
adoption,  could  take  from  his  widow  the  whole  of  his  pro* 
perty,  when  a  natural-bom  brother  could  have  taken  no 
part.  If  Ram  Kishore  is  to  take  any  of  the  ancestral  pro- 
perty, he  must  take  all  he  takes  by  substitution  for  the 
natural-bom  son,  and  not  jointly  with  him.  Whether  under 
his  testamentary  power  of  disposition  Gour  Elishore  could 
have  restricted  the  interest  of  Bhowanee  in  his  estate  to  a 
life  interest,  or  could  have  limited  it  over  (if  his  son  left  no 
issue  male,  or  such  issue  male  failed)  to  an  adopted  son  of 
his  own,  it  is  not  necessary  to  consider ;  it  is  sufficient  to  say 
that  he  has  neither  done,  nor  attempted  to  do,  this.  The 
question  is,  whether,  the  estate  of  his  son  being  unlimited, 
and  that  son  having  married  and  left  a  widow  his  heir,  and 
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that  heir  having  acquired  a  vested  estate  in  her  husband's 
property  as  widow,  a  new  heir  can  be  substituted  by  adop- 
tion, who  is  to  defeat  that  estate,  and  take  as  an  adopted 
jBon  what  a  legitimate  son  of  Gour  Kishore  would  not  have 
taken.  This  seems  contrary  to  all  reason,  and  to  all  the 
prmciples  of  Hindu  law,  as  far  as  we  can  collect  them.  It 
must  be  recollected  that  the  adopted  son,  as  such,  takes  by 
inheritance  and  not  by  devise.  Now  the  rule  of  Hindu  law 
is,  that  in  the  case  of  inheritance,  the  person  to  succeed 
must  be  the  heir  of  the  last  full  owner.  In  this  case 
Bhowanee  Kishore  was  the  last  full  owner,  and  his  wife 
succeeds,  as  his  heir,  to  a  widow's  estate.  On  her  death 
the  person  to  succeed  will  again  be  the  heir  at  the  death  of 
Bhowanee  Kishore.  If  Bhowanee  Kishore  had  died  unmar-  Unless  heiress  is 
Tied,  his  mother,  ChundrabuUee,  would  have  been  his  heir,  ^^P^^g  widow. 
and  the  question  of  adoption  would  have  stood  on  quite  dif- 
ferent grounds.  By  exercising  the  power  of  adoption,  she 
would  have  devested  no  estate  but  her  own,  and  this  would 
have  brought  the  case  within  the  ordinary  rule;  but  no 
case  has  been  produced,  no  decision  has  been  cited  from 
the  text  books,  and  no  principle  has  been  stated,  to  show 
that  by  the  mere  gift  of  a  power  of  adoption  to  a  widow, 
the  estate  of  the  heir  of  a  deceased  son,  vested  in  possession, 
can  be  defeated  or  devested''  (cQ. 

§  173.  The  case  suggested  by  their  Lordships  at  the 
close  of  the  above  quotation,  was  the  case  which  actually 
came  before  them  for  decision  in  1876.  There  a  Zemindar 
in  Guntur  in  the  Madras  Presidency  died,  leaving  a  widow,  Guntur  case. 
an  infant  son,  and  daughters.  The  son  was  placed  in 
possession,  but  died  a  minor,  and  unmarried.  His  mother 
was  then  placed  in  possession,  and  adopted  a  son,  without 
any  authority  from  her  deceased  husband,  but  with  the 
consent  of  all  the  husband's  sapindas.  This  was  before  the 
decision  in  the  Bamnaad  case  (§  109),  and  the  Government 
refused  to  recognize  the  adoption,  and  the  adopted  son 

(({)  Bhoobun  Moy^e  t.  Bam  Kishore,  10  M.  I.  A.  279,  810;  S.  C  S  Suth. 
(P.  C.)  15. 


Digitized  by 


Google 


192  LAW  OF  ADOPTION. 

was  never  put  in  possession.  On  the  death  of  the  mother^ 
the  Collector  placed  the  daughters  in  possession^  apparently 
treating  the  heirship  as  one  which  had  still  to  be  traced  to 
their  father^  the  last  fnll-aged  Zemindar.  The  Madras 
High  Court  treated  the  adoption  as  invalid^  on  grounds 
which  have  been  already  discussed.  On  appeal^  the  Privy 
Council  maintained  the  adoption^  and  the  right  of  the  adopted 
son  to  take  as  heir.  They  held  that  in  the  Madras  Presidency 
the  consent  of  the  sapindas  was  as  efficsK^ious  for  the  pur- 
pose of  enabling  a  widow  to  adopt  in  lieu  of  a  son  who  had 
died  without  issue^  as  it  admittedly  was  where  there  never 
had  been  issue  at  all.  As  to  the  effect  of  the  adoption  they 
proceeded  to  say,  "  If,  then,  there  had  been  a  written  autho- 
rity to  the  widow  to  adopt,  the  fact  of  the  descent  being  cast 
would  have  made  no  difference,  unless  the  case  fell  within 
the  authority  of  that  of  Chundrabullee,  reported  in  1,0  Moore^ 
in  which  it  was  decided,  that  the  son  having  died  leaving  a 
widow  in  whom  the  inheritance  had  vested,  the  mother  could 
not  defeat  the  estate  which  had  so  become  vested  by  making 
an  adoption,  though  in  pursuance  of  a  written  authority 
from  her  husband.  That  authority  does  not  govern  the 
present  case,  in  which  the  adoption  is  made  in  derogation 
of  the  adoptive  mother's  estates;  and  indeed  expressly 
recognizes  the  distinction"  (e). 

§  174.  Both  in  Chundrabullee's  case  and  in  the  Guntur 
case  just  cited,  it  seems  to  have  been  assumed  by  the  Judi- 
cial Committee,  that  an  adoption  made  by  a  woman  on 
behalf  of  her  deceased  husband  would  always  devest  her  own 
estate,  whether  she  held  as  widow  of  the  person  to  whom 
she  adopted,  or  as  mother  of  the  son  of  that  person.  But 
in  a  more  recent  appeal  before  the  Privy  Council,  it  was 
suggested  that  there  might  be  a  difference  in  that  respect 
between  the  two  oases.  In  the  former  case,  the  adoption 
produces  a  son  who  takes  as  heir' to  his  own  father,  and  as 
such  heir  is  prior  to  the  widow.    But  in  the  latter  case  the 

(e)  Vellanki  v.  Venkata  l?ama,  4 1.  A.  1 ;  8.  C,  I  Mad.  174  j  S.C.MSutk.  21. 
^cncunt  Money  v.  Kishen  Soonder^  7  Suth.  302. 
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adoption  produces  a  son  who  is  brother  to  the  last  male 
bolder^  and  it  is  to  the  last  male  holder  that  descent  is 
traced.  Now  a  mother  ranks  before  a  brother  as  heir  to 
her  own  son.  Why  then  should  he  destroy  her  estate  ?  If 
the  adoption  could  be  treated  as  relating  back  to  the  Hfe  of 
the  deceased^  then  it  would  have  given  him  an  undivided 
brother,  who  would  take  by  survivorship  in  preference  to  the 
mother.  But  it  would  seem  that  no  such  fiction  is  now 
admitted,  (§  181).  In  the  particular  instance  it  was  un- 
necessary to  decide  the  point,  but  it  is.  well  worthy  of  atten- 
tion (/) .  When  the  adoption  in  Chundrabullee^s  case  came 
again  before  the  High  Court  of  Bengal,  the  Judges  seemed 
to  think  that  the  son  so  adopted  would  only  take  in  his 
proper  place  and  order  after  the  mother  (g).  In  a  stiQ  later 
case  the  High  Court  of  Bombay  treated  the  Guntur  case  as 
evidencing  the  opinion  of  the  Judicial  Committee  that  an 
adoption  by  a  mother  would  devest  her  estate  and  ruled  in 
accordance  with  that  opinion  {h), 

§  175.  It  will  be  observed  that  in  both  the  Madras  cases,  Prmcipl«  of 
in  which  the  right  of  the  adopted  son  was  affirmed  by  the 
Privy  Council,  the  property  had  descended  lineally  from  the 
person  to  whom  the  adoption  was  mad^  In  the  Berham- 
pore  case  (§  172),  the  last  male  holder  was  the  person 
to  whom  the  adoption  was  made.     In  the  Guntur  case  Cases  in  which 

fisij^td  will  uofi 

(§  173),  there  had  been  an  intermediate  descent  to  his  own  be  devested, 
son,  and  on  his  death  without  issue  the  Zemindary  had 
reverted  to  the  person  making  the  adoption,  who  was  at 
once  his  mother  and  his  father's  widow.  Two  different 
cases,  however,  have  arisen.  First,  where  the  property  has 
descended  to  A.  the  son  of  B.  to  whom  the  adoption  is  made, 
as  in  the  Guntur  case,  but  has  passed  at  his  death  to  a  per- 
son different  from  the  widow  who  makes  the  adoption. 
Secondly,  where  the  property  has  descended  from  A.,  and 

(/)  Ramasawmy  t.  Venkatramieny  6  I.  A.  196,  208. 

((])  Puddo  Kumaree  v.  Juggut  Kishorey  5  Cal.  615, 644 ;  reversed  on  another 
point,  8 1.  A.  229. 
{h)  Jamnahai  v.  Raychandt  7  Bom.  225. 
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the  adoption  has  been  made  to  B.^  a  collateral  relation  of  A. 
Let  it  be  assumed  that  the  adopted  son  of  B.  would  in  each 
case  have  been  the  heir  to  A.,  if  he  had  been  adopted  pre- 
viously to  the  death  of  A.  The  question  arises^  whether^  if 
he  is  adopted  subsequently  to  the  deaths  he  will  devest  the 
estate  of  the  person  who  has  taken  as  heir  of  A.  It  has 
been  held  that  he  will  not. 

Madras  decision.  §  176.  The  first  point  was  decided  in  a  Madras  case. 
There  N.  had  died^  leaving  a  widow  the  first  defendant^  and 
a  son,  Sitappah,  by  another  wife.  Sitappah  died  unmarried^ 
and  thereupon  his  stepmother,  the  first  defendant,  adopted 
Munisawmy,  who  was  the  son  of  one  Bali.  Bali  sued  as 
guardian  of  his  son  to  establish  the  adoption.  Its  validity 
was  conceded  by  the  High  Court.  It  seems  to  have  been 
admitted  in  argument  that  the  first  defendant,  as  stepmother^ 
was  not  the  heir  of  Sitappah,  and  that  Bali  was  his  heir. 
Upon  this  the  High  Court  held  that  the  adoption  conveyed 
no  title  to  the  property.  They  said,  "  Even  if  it  be  consid- 
ered that  N.'s  widow  possessed  or  acquired  in  1870  (the 
date  of  Sitappah's  death)  power  to  adopt  a  son  to  her  hus- 
band, it  has  to  be  determined  whether,  according  to  Hindu 
law,  any  adoption  could  then  be  lawfully  made  by  her.  The 
principle  of  the  decision  of  the  Privy  Council  in  the  case 
reported  in  10  Moore's  Indian  Appeals,  279,  {ante,  §  172) 
appears  to  us  to  govern  this  case,  and  show  that  it  could 
not.  Chinna  Sitappah  had  inherited  his  father's  property  ; 
'^  He  had  full  power  of  disposition  over  it ;  he  might  have 
alienated  it;  he  might  have  adopted  a  son  to  succeed  to 
it,  if  he  had  no  male  issue  of  his  body.  He  could  have 
defeated  every  intention  which  his  father  entertained  with 
respect  to  the  property."  On  the  death  of  Chinna  Sitappah^ 
the  next  heir,  it  is  here  admitted,  was  Bali  Reddy,  who 
is  the  natural  father  of  the  minor  plaintiff,  and  who  has 
also  other  sons.  The  inheritance  having  passed  in  1870 
to  Bali  Reddy,  still  remains  in  him;  and  we  must  hold 
upon  the  authority  citcd^  that  the  estate  of  the  deceased 
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son^  Ums  vested  in  possession^   cannot  be   defeated  and 
devested"  (i). 

§  177.  The  second  point  arose  both  in  Bombay  and  in  Bombay 

^^  Q6C1810I1 

Bengal.    In  the  Bombay  case  the  facts  were  as  follows ; — 

A. 


ABandrom  Sobhar&m 

=  Sariabai,  =  RAkhmabai. 

1  adopts 
Badridas. 

Anandram  and  Sobharam  were  undivided  brothers,  who  died 
leaving  widows  but  no  male  issne.  Anandram  died  first, 
therefore  his  whole  interest  passed  to  Sobharam,  and  on  the 
death  of  the  latter  the  entire  property  vested  in  his  widow 
Bakhmabai.  After  the  death  of  Sobharam,  Sarjabai,  widow 
of  Anandram,  atlopted  a  son.  Thereupon  a  creditor  raised 
the  question,  whether  he  took  the  estate  of  Sobharam.  It 
was  argued  that  the  case  in  10  M.  I.  A.  279  {ante,  §  172) 
established  that  an  t^doption  can  never  be  held  valid,  which 
has  the  effect  of  devesting  an  estate  once  vested.  Upon  that 
however  Melvill,  J.  remarked,  "  In  that  case  A  claimed,  by 
virtue  of  adoption,  an  estate  which  B.  had  inherited  from  C. 
Bven  if  A  had  been  a  natural-bom  son,  B.  and  not  A.  would 
have  been  the  heir  of  G. ;  and  it  was  held  that  under  such 
circumstances  A.  could  not  defeat  B.'s  estate.  There  would 
seem  to  be  no  room  for  doubt  on  this  point,  and  the  decision 
in  that  case  certainly  does  not  support  the  argument  (which 
is  moreover  at  variance  with  the  decision  in  BaTchmabai 
V.  Badhdbai)  (&),  that  an  adoption  can  in  no  case  operate  to 
defeat  an  interest  once  vested."  The  same  Judge,  however, 
expressed  a  strong  opinion  that  the  adoption  would  not  be 
valid  on  the  ground  suggested  by  the  Judicial  Committee  in 
the  Bamncuid  case  (Z).    He  summarised  their  views  as 


ii)Annamah  v.Mabhu  Bali  Reddy,  8  Mad.  H.  C,  106  ;  followed,  Doohomoyee 
▼.  Shama  Chum,  13  Oal.  246;  Keshar  RamkrishTia  ▼.  Qovind  Qaneshj  9 
B<Rn.  94. 

ik)  6  Bom.  H.  C.  (A.  C.  J.)  181,  ante,  §  171. 

(0  ColUctor  of  Madura  v.  MooUoo  Ramalinga.  12  M.  I.  A.  397 ;  S.  C.  1  B. 
L.  R.  (P.  C.)  1 }  8.  C.  10  Suth.  (P.  C.)  17,  ante,  §  110. 
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follows : — "  In  other  words,  when  the  estate  is  vested  in  the 
widow,  she  may  adopt  without  the  consent  of  reversioners, 
but  when  the  estate  is  vested  in  persons  other  than  the 
widow,  and  the  immediate  effect  of  an  adoption  would  be  to 
defeat  the  interest  of  those  persons,  then  justice  requires 
that  their  consent  should  be  obtained.  This  proposition 
seems  very  reasonable  and  just."  He  distinguished  the  case , 
li^K^di  •  ^^^^  *'^^*  ^*  RaJchmahai  v.  Badhabai  by  saying :  "  The  two 
widows  being  equally  bound  to  take  the  measures  necessary 
to  secure  their  husbands'  future  beatitude,  the  younger 
widow,  who  by  withholding  her  consent,  ignores  the  religi- 
ous obligation  imposed  upon  her,  has  no  right  to  complain 
of  injustice  if  the  adoption  be  made  by  the  elder  without  her 
consent.  But  it  does  not  follow  that  the  plea  of  injustice  is 
to  be  equally  disregarded  where  it  is  put  forward  by  a  per- 
son who  is  under  no  such  religious  obligation.  In  Bakh- 
mabai  v.  Badhabai  it  was  certainly  laid  down  in  the  broadest 
terms  that  in  the  Mahratta  country  a  Hindu  widow  may, 
without  the  consent  of  her  husband's  kindred,  adopt  a  son 
to  him,  if  the  act  is  done  by  her  in  the  proper  and  bond 
fide  performance  of  a  religious  duty,  and  neither  capriciously 
nor  from  a  corrupt  motive.  But  the  Judges  by  whom  that 
case  was  decided  were  not  dealing  with  an  adoption  which 
would  have  had  the  effect  of  devesting  an  estate  vested  in 
a  relative  other  than  a  widow,  nor  in  any  of  the  decided 
cases  on  which  they  relied  was  the  validity  of  such  an  adop- 
tion in  issue.  It  does  not  appear  to  me  that  the  authorities 
quoted  would  be  suflBicient  to  support  the  validity  of  an 
adoption  working  such  manifest  injustice"  (m). 

differs  from  §  178.  As  a  matter  of  fact,  the  Court  found  that  Sob- 

"^*     haram's  widow  had  given  her  consent  to  the  adoption,  so  the 

whole  of  the  above  discussion  was  extra-judicial.     It  will, 

of  course,  be  observed  that  the  Madras  and  the  Bombay 

Courts  went  upon  different  grounds.     The  Madras  Court 

(m)  Rupchand  v.  Rakhmahai,  8  Bom.  H.  C.  (A.  C.  J.)  114.  This  reasoning 
was  followed  in  the  cases  of  Bamji  v.  Qhamanf  6  Bom.  498 ;  Ditiker  v.  Qanesh, 
ib.  505. 
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considered  that  the  question  was  decided  by  the  authority 
of  the  Privy  Council.  But  there  was  this  difference  between 
the  two  cases^  that  in  Chundrabullee^s  case,  the  adopted  son, 
if  natural-bom,  would  not  have  been  heir  to  the  property 
he  claimed.  In  the  Madras  case  he  certainly  would  have 
been.  This  was  pointed  out  by  the  Bombay  High  Court  (w). 
Their  judgment  proceeded  upon  the  ground  that  the  adop- 
tion itself  was  invalid.  No  objection  of  that  sort  could  be 
taken  in  the  Bengal  case,  and  there  the  judgment  went 
upon  different  grounds  from  those  taken  in  either  of  the 
cases  last  cited.     The  facts  of  it  were  as  follows  : — 

§  179.  P.  and  B.  named  in  the  annexed  table  were  undi-  Bengal  decision. 
vided  brothers,   who  held  their  property   in  the   quasi- 
severalty  of  the  Bengal  law.    P.  by  his  will  bequeathed  his 

A  dies  1825. 


P.  dies  1851  B.  dies  1845 

=  B.  D.  dies  1864,  I 

I  E.  dies  1855 

daaghter  =  Bamasoondery 

dies  dufdless  after  her  who  in  1876  adopts 

&ther  and  before  her  mother.  Kally  Pbosonno,  the  plaintiff. 

share  to  his  widow  B.  D.  for  life,  and  after  her  to  the  sons 
of  his  daughter,  if  any,  subject  to  trusts,  legacies  and  annui- 
ties. The  daughter  died  without  issue  during  the  widow's 
life,  and  at  her  death  the  widow  made  a  will,  bequeathing 
the  property  to  the  defendant  as  executor,  for  religious  pur- 
poses. K.  died  in  1855,  leaving  to  his  widow  authority  to 
adopt.  If  she  had  exercised  that  authority  prior  to  the 
death  of  B.  D.,  there  can  be  no  doubt  that  the  son  adopted 
to  K.  would  have  been  the  heir  of  his  grand-uncle  P.,  and 
would  have  been  entitled  to  set  aside  the  will  of  B.  D.,  and 
to  claim  the  property  of  P.,  so  far  as  he  had  not  disposed  of 
it  by  his  will.  But  the  power  was  not  exercised  till  1876. 
When  the  suit  was  brought  by  the  adopted  son,  the  Court 
held  that  he  could  not  succeed.    At  the  death  of  B.  D.  the 


(n)  See  also  the  remarks  made  npon  it  by  the  Bengal  High  Court  in  Ram 
Soondur  r.  Surhanee  Dossee,  22  Suth.  121. 
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"whole  property  of  P.  must  have  vested  in  some  one  who 
was  then  the  heir  of  P.  j  or  if  there  was  no  such  heir  in 
existence,  it  must  have  passed  to  Government  by  escheat. 
The  Court  held,  upon  a  review  of  all  the  cases,  that  there 
was  no  authority  for  holding  that  an  estate,  which  had  once 
vested  in  a  person  as  heir  of  the  last  full  owner,  could  be 
subsequently  devested  by  the  adoption  of  a  person  who 
would  have  been  a  nearer  heir,  had  his  adoption  taken  place 
previously  to  the  death.  They  considered  that  the  inherit- 
ance could  not  remain  in  a  sort  of  latent  abeyance,  subject 
to  be  changed  from  one  heir  to  another,  on  the  happening 
of  an  event  which  might  never  take  place,  or  only  at  some 
indefinite  future  time  (o).  Some  passages  in  the  judgment 
are  more  broadly  expressed  than  they  would  have  been  if 
the  Court  had  not  misconceived  the  facts  of  the  case  in  the 
Privy  Council  from  Berhampore  (p).  But  the  decision 
itself,  coupled  with  the  other  cases  cited,  seems  to  lead  to 
Rules.  the  following  conclusions  :  First,  where  an  adoption  is  made 

to  the  last  male  holder,  the  adopted  son  will  devest  the 
estate  of  any  person,  whose  title  would  have  been  inferior 
to  his,  if  he  had  been  adopted  prior  to  the  death.  Secondly, 
where  the  adoption  is  not  made  to  the  last  male  holder, 
but  is  made  by  the  widow  of  any  previous  holder,  it 
will  perhaps  devest  her  estate,  subject,  however,  to  the 
doubt  suggested  in  §  174.  Thirdly,  under  no  other  circum- 
stances will  an  adoption  made  to  one  person  devest  the 
esta;te  of  any  one  who  has  taken  that  estate  as  heir  of 
another  person.  All  these  rules  seem  to  be  consistent  with 
natural  justice.  In  the  first  case,  the  object  of  an  adoption 
is  to  supply  an  heir  to  the  deceased.  That  heir,  when 
created,  properly  takes  precedence  over  any  one  who  is  a 
less  remote  heir.  Further,  the  services  which  he  renders  to 
the  deceased  are  fitly  rewarded  by  the  estate.    In  the  second 

(o)  Kally  Prosonno  r.  Qocool  ChundeTf  2  CaJ.  295,  followed  in  a  later  case, 
when  it  was  held  that  it  made  no  difference  that  the  delay  in  adoption  haa 
arisen  from  the  fraud  of  the  person  who  took  the  estate  in  default  of  adoption. 
Nilcomul  V.  JotendrOf  7  Cal.  178.  Affd.  Bhubanesioari  v.  Nilkomul,  12  I.  A.  137| 
S.  C.  12  Cal.  18. 

ip)  See  antej  §  172,  note. 
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case,  the  widow  who  makes  the  adoption  exercises  a  discre- 
tion which  may  be  intended  to  produce  a  preferable  heir  to 
herself.  Natorally  she  takes  the  consequences.  But  in  the 
third  case,  there  can  be  no  reason  why  an  adoption  which 
is  intended  to  benefit  A.  should  disturb  the  succession  to  the 
estate  of  B.,  who  receives  no  benefit  from  it,  and  who  has 
not  been  consulted  upon  it,  or  been  instrumental  in  bringing 
it  about. 

§  180.  In  Bengal,  where  a  father  has  the  absolute  power  Son's  estate 
of  disposing  of  his  property,  he  may  couple  with  his  autho-  ^^  ^^^  ' 
rity  to  the  widow  to  adopt,  a  direction  that  the  estate  of 
the  widow  shall  not  be  interfered  with  during  her  life,  or 
indeed  any  other  condition  derogating  from  the  interest 
which  would  otherwise  be  taken  by  the  adopted  son  (g).  In 
provinces  governed  by  the  Mitakshara  law,  where  a  son 
obtains  a  vested  interest  in  his  father's  property  by  birth, 
such  a  direction  would  be  invalid,  unless  the  property  to 
which  it  related  was  the  self -acquisition  of  the  father  (r). 
It  has  been  held  in  Bombay,  that  if  the  parent  of  the  boy, 
when  giving  him  in  adoption,  expressly  agree  with  the 
widow  that  she  shall  remain  in  possession  of  the  property 
during  her  lifetime,  and  she  only  accepts  the  boy  on  those 
terms,  the  agreement  will  bind  him,  as  being  made  by  his 
natural  guardian,  and  within  the  powers  given  to  such 
guardian  by  law  («).  In  a  later  case,  however,  before  the 
Privy  CouncU  the  efEect  of  a  similar  agreement  was  much 
discussed,  and  not  determined.  The  Committee  refused  to 
decide  more  than  that  such  an  agreement  was  not  absolutely 
void,  and  therefore  might  be  ratified  by  the  youth  on 
arriving  at  full  age  {t),  A  fortiori,  an  agreement  by  the 
adopted  son  himself  when  of  full  age,  waiving  his  rights  in 

(g)  Badhemcnee  v.  Jaduhnarain^  S.  D.  of  1855,  189 ;  Proawmomoyee  v.  Bam- 
$oemderj  8.  D.  of  1859,  162  j  Bepin  Behari  v.  BrojoncUh  Mookhopadya,  8  Cal.  867. 

ir)  Naramah  ▼.  Savoohhady,  Mad.  Dec.  of  1854,  117. 

(«)  Chitbo  Raghunath  v.  Janakiy  11  Bom.  H.  C.  199. 

(t)  Bamasawmi  ▼.  VeyictUaramaiyan,  6  I.  A.  196  j  S.  C.  2  Mad.  91.  The 
Madras  High  Court  sabsequently  expressed  a  strong  opinion  that  such  an  agree- 
ment by  the  father  of  the  boy  wonla  not  bind  him  :  Laksmana  liau  v.  Lakshmi 
Ammal,  4  Mad.  160. 
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favour  of  the  widow,  would  be  valid  (u) .  And  lie  may  after 
adoption  renounce  all  rights  in  his  adopted  family,  but  this 
will  not  restore  him  to  the  position  he  has  abandoned  in  his 
natural  family.  Upon  his  renunciation  the  next  heir  will 
succeed  (v). 

Son's  rightfl  date  §  181.  The  second  question  which  arises  in  the  case  of  an 
adoption  by  a  widow  after  her  husband's  death,  is  as  to  the 
date  at  which  the  rights  of  the  adopted  son  arise.  It  has 
been  suggested  that  a  son  so  adopted  must  be  considered  as 
a  posthumous  son,  and  that  his  rights  would  relate  back  to 
the  death  of  the  father  when  he  ought  to  be  considered  as 
having  been  bom,  or  even  to  the  date  of  the  authority  to 
adopt,  when  he  ought  to  be  considered  as  having  been  con- 
ceived. The  whole  of  the  authorities  on  the  point  were 
examined  in  an  elaborate  judgment  of  the  Sudder  Court  of 
Bengal,  which  was  appealed  against,  and  adopted  in  its 
entirety  by  the  Privy  Council,  and  which  may  be  considered 
as  having  settled  the  question  (w).  The  point  for  decision 
.in  the  case  was,  whether  a  widow,  who  had  received  an 
authority  to  adopt,  was  thereby  debarred  from  suing  for  her 
husband's  estates  in  her  own  right.  It  was  argued  that  she 
must  be  considered  as  a  pregnant  widow,  and  could  only 
sue  on  behalf  of  the  son  whom  she  was  about  to  bring  forth. 
The  Court  refused  to  act  upon  any  such  fanciful  analogy, 
and  laid  it  down  that  although  a  son,  when  adopted,  entered 
at  once  into  the  full  rights  of  a  natural-bom  son,  his  rights 
could  not  relate  back  to  any  earlier  period.  Till  he  was 
adopted,  it  might  happen  that  he  never  would  be  adopted ; 
and  when  he  was  adopted,  his  fictitious  birth  into  his  new 
family  could  not  be  ante-dated.  It  must  not,  however,  bo 
supposed  that  an  adopted  son  would  necessarily  have  to 
acquiesce  in  all  the  dealings  with  the  estate  between  the 

(tt)  Mt.  Tara  Munee  v.  Dev  Narayun,  3  S.  D.  887  (516) ;  2  W.  MaoN.  188 ; 
Mt.  Blmgohutty  v.  Chowdhry  Bholanath,  15  Suth.  68. 

(«)  Ruvee  Bhudr  v.  Roopshunker,  2  Bor.  656,  662,  665,  [7181. 
{w)  Bamundo88  v.  ML  Tarineej  8.  D.  of  I860,  588 ;  7  M.  I.  A.  169.    See  oases 
collected,  8  M.  Dig.  186  •  Naratn  Mai  v.  Kooer  Narain,  5  Cal.  251  ;  Ramhhal 
Y,  Lakshmarii  5  Bom.  680. 
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death  of  his  adoptive  father  and  his  own  adoption.  The 
validity  of  those  acts  would  have  to  be  judged  of  with  refer-  How  far  he  may 
ence  to  their  own  character,  and  the  nature  of  the  estate  2^^  w^ow."^ 
held  by  the  person  whom  he  supersedes.  Where  that  per- 
son, as  frequently  happens,  is  a  female,  either  a  widow,  a 
daughter,  or  a  mother,  her  estate  is  limited  by  the  usual 
restrictions  which  fetter  an  estate  which  descends  by 
inheritance  from  a  man  to  a  woman.  These  restrictions  exist 
quite  independently  of  the  adoption.  The  only  efEect  of  the 
adoption  is  that  the  person  who  can  question  them  springs 
into  existence  at  once,  whereas  in  the  absence  of  an  adop- 
tion he  would  not  be  ascertained  till  the  death  of  the 
woman.  If  she  has  crearted  any  incumbrances,  or  made 
any  alienations  which  go  beyond  her  legal  powers,  the  son 
can  set  them  aside  at  once.  If  they  are  within  her  powers, 
he  £7  as  mucb  bound  by  them  as  any  other  reversioner 
would  be  («) .  And  he  is  also  bound,  even  though  they  were 
not  fully  within  her  powers,  provided  she  obtained  the  con- 
sent of  the  persons  who,  at  the  time  of  the  alienation,  were 
the  next  heirs,  and  competent  to  give  validity  to  the  trans- 
action (y).  One  recent  case  goes  a  good  deal  beyond  this.. 
A  widow  adopted  a  son  under  the  authority  of  her  husband. 
She  succeeded  him  as  his  heir>  and  made  an  alienation,  and 
then  adopted  another  son.  The  Court  held  that  the  alien- 
ation was  good  as  against  the  second  adopted  son  («).  The 
decision  was  given  without  any  inquiry  as  to  the  propriety 
of  the  alienation,  and  was  rested  on  the  authority  of 
Ohundrabullee^s  case  (a) .  It  does  not  seem  to  have  occurred 
to  the  Court  that  a  mother  had  no  more  than  a  limited 
estate,  which,  upon  the  authority  of  the  case  cited,  was 
devested  by  the  adoption.     The  son  then  came  in  for  aJl 


(«)  Kishenmunnee  ▼.  Oodwunt,  8  S.  D.  220  (304)  j  BamTciahen  v.  Mt  Strimutee, 
S  S.  D.  W  (480),  explained,  7  M.  I.  A.  178 ;  Doorga  Soonduree  ▼.  Qoureepersad, 
8.  D.  of  1856, 170 ;  ^eenath  Bay  v.  RuttwmMilta,  8.  D.  o£  1869, 421 ;  Mcmtkmulla. 
T.  Parbutteef  ib.  515 ;  Lakahmana  Ban  v.  Lakshmi  Ammalt  4  Mad.  160. 

(y)  Baiknato  ▼.  KUhoree,  8  Suth.  14. 

(fO  Chbindonath  ▼.  Ramka/nay^  24  Suth.  188,  approved  per  ca/r.y  Kally  Prosonno 
T.  Qocool  Chunder,  2  Cal.  807.  ^  «  . 

(fl)  BhoohwnMoyee  t.  Bam  Kishore,  10  M.  I.  A.  279 ;  S.  C.  a  Snth.  (P.  C.) 
15j(mte,8172. 
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rights  which  had  not  been  lawfully  disposed  of,  or  barred, 
during  the  continuance  of  that  estate  {b). 

A^ts  of  previous  §  182.  I  am  not  aware  of  any  case  which  has  raised  the 
same  question,  where  the  person  whose  estate  was  devested 
by  adoption,  was  a  male,  and  therefore  a  full  owner.  But 
I  conceive  the  same  rule  would  apply.  Until  adoption  has 
taken  place  he  is  lawfully  in  possession,  holding  an  estate 
which  gives  him  the  ordinary  powers  of  alienation  of  a 
Hindu  proprietor.  No  doubt  he  is  liable  to  be  superseded ; 
but  on  the  other  hand  he  never  may  be  superseded.  It 
would  be  intolerable  that  he  should  be  prevented  from 
dealing  with  his  own,  on  account  of  a  contingency  which 
may  never  happen.  When  the  contingency  has  happened, 
it  would  be  most  inequitable  that  the  purchaser  should  be 
deprived  of  rights  which  he  obtained  from  one  who,  at  the 
time,  was  perfectly  competent  to  grant  them.  Accordingly, 
where  the  brother  of  the  last  holder  of  a  Zemindary  was 
placed  in  possession  in  1869,  and  subsequently  ousted  by 
an  adoption  to  the  late  Zemindar,  the  Privy  Council  held 
that  he  could  not  be  made  accountable  for  mesne  profits 
from  the  former  date.  Their  Lordships  said,  "  At  that  time 
Raghunada  was,  in  default  of  a  son  of  Adikonda,  natural 
or  adopted,  unquestionably  entitled  to  the  Zemindary.  The 
adoption  took  place  on  the  20th  November,  1870,  and  the 
plaint  states  that  the  cause  of  action  then  accrued  to  the 
plaintiff.  The  plaint  itself  was  filed  on  the  15th  December, 
1870,  and  there  is  no  proof  of  a  previous  demand  of  posses-* 
sion.  Their  Lordships  are  of  opinion  that  the  account  of 
mesne  profits  should  run  only  from  the  commencement  of 
the  suit"  (c). 

Widow  cannot         §  1^3.  It  is  hardly  necessary  to  say  that  as  under  the 

adopt  to  herself,  ordinary  Hindu  law  an  adoption  by  a  widow  must  always  be 

to  her  husband,  and  for  his  benefit,  an  adoption  made  by 

(b)  See  80  to  the  effect  of  acts  done  daring  the  estate  of  a  woman,  post^  §  578- 

(c)  Raghunadha  y.  Broxo  Kiahoro,  8  I.  A.  154, 198;  8.  C.  1  Mad.  69;  S.  C. 
25  Suth.  291.    Aa  to  alienations  by  the  father  himself,  see  post,  §  817- 
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her  to  herself  alone  would  not  give  the  adopted  child  any- 
right,  even  after  her  deaths  to  property  inherited  by  her 
from  her  hnsband  (d).  Nor,  indeed^  to  her  own  property, 
however  acquired,  such  an  adoption  being  nowhere  recog« 
nized  as  creating  any  new  statiAS,  except  in  Mithila,  under 
the  Kritrima  system.  But  among  dancing  girls  it  is  custo-  Dancing  girb. 
mary  in  Madras  and  Western  India  to  adopt  girls  to  follow 
their  adoptive  mother^s  profession,  and  the  girls  so  adopted 
sacceed  to  their  property.  No  particular  ceremonies  are 
necessary,  recognition  alone  being  sufficient  (e).  In  Cal- 
cutta and  Bombay,  however,  such  adoptions  have  been  held 
illegal  (/).  And  it  seems  probable  that  the  recognized 
inunorality  of  the  class  of  dancing  girls  might  lead  the 
Courts  generally  to  follow  this  view  (g). 

§  184.  Ekitsima  adoption, — ^According  to  the  Dattaka  Prevails  in 
Mvmamaa,  the  Kritrima  form  is  still  recognized  by  the  ^  * 
general  Hindu  law,  since  the  modem  rule  which  refuses  to 
recognize  any  sons  except  the  legitimate  son  and  the  son 
given  includes  the  Kritrima  under  the  latter  term  {h).  But 
the  better  opinion  seems  to  be  that  this  form  is  now  obsolete, 
except  in  the  Mithila  country,  where  it  is  the  prevalent  spe- 
cies (i) .  The  cause  of  its  continuance  in  Mithila  is  attributed 
by  Mr.  MacNaghten  to  the  rule  which  exists  there,  which 
forbids  an  adoption  by  a  widow  even  with  her  husband's 
authority.  As  the  tendency  of  man  is  to  defer  an  adoption 
imtil  the  last  moment,  the  form  which  could  be  most  rapidly 
and  suddenly  carried  out,  naturally  found  most  favour  (h). 

§  185.  The  Kritrima  son  is  thus  described  by  Manu  (Z)  :    Dewribed. 

(d)  Chowdhry  Pudum  v.  Koer  Oodey,  12  M.  I.  A.  850 :  S.  C.  12  Suth.  (P.  C.) 
1:8.C.2B.L.B.  (P.C.)lOl. 

<e)  Venkatachellum  ▼.  Venkatasawmy,  Had.  Deo.  of  1866,  65;  Stra.  Man. 
(96,99;  Steele,  185,  186. 
(/)  Henoower  r.  Hanscoweft  2  M.  Dig.  183 ;  Mathura  v.  Eiu,  4  Bom.  545. 

(f)  See  ante,  §  52. 

(A)  Dattaka  Mimatnfla,  ii.  §  65. 

(i)  Soth.  Syn.  668,  674;  8  Dig.  276 ;  2  Stra  H.  L.  202 :  note  to  Suiputtee 
▼.  Indranund,  2  8.  D.  178(221} :  Madhavi^fa,  %  82,  B£r.  Sarvadhikari  says  (526) 
that  tlug  form  of  adoption  if  stdl  praotiied  in  Beliar,  Benares  and  other  fdaoei, 
citing  the  note  to  Srikant  Sarma  r.  Radhakant,  1  S.  D.  A.  15  (19.) 

{k)  1  W.  MacN.  97.  (0  Man.,  S  169. 
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''He  is  considered  as  a  soql  made  (or  adopted)  wlioma  man 
takes  as  Ids  own  son^  the  boy  being  equal  in  class^  endued 
with  filial  virtues^  acquainted  with  (the)  merit  (of  performing 
obsequies  to  his  adopter)  and  with  (the)  sin  (of  omitting 
them)  .'^  The  Mitakshara  adds  the  further  definition  "  being 
enticed  by  the  show  of  money  or  land^  and  being  an  orphan 
without  father  or  mother ;  for,  if  they  be  living,  he  is  subject 
to  their  control"  (w). 

§  186.  The  consent  of  the  adoptee  is  necessary  to  an 
adoption  in  this  form  (n),  and  the  consent  must  be  given  in 
the  lifetime  of  the  adopting  father  (o).  This  involves  the 
Only  adult.  adoptee  beiBg  an  adult.  Consequently  there  appears  to  be 
no  limit  of  age.  The  initiatory  rites  need  not  be  performed 
in  the  family  of  the  adopter,  and  the  fact  that  those  rites, 
tacluding  the  ^apandyana,  have  already  been  performed  in 
the  natural  family  is  no  obstacle  (y).  Even  marriage  can  be 
no  obstacle,  for  it  is  stated  by  Keahuba  Miara  in  treating  of 
this  species  of  adoption  that  a  man  may  even  adopt  his  own 
father  (q). 

No  reetrictionB        §  187.  The  great  distinction  between  this  species  of  adop- 
on  choice.  jj^j^  ^j^^  ^j^q  dattaka,  appears  to  be  that  the  fiction  of  a 

new  birth  into  the  adoptive  family,  with  the  limitations 
consequent  upon  that  fiction,  do  not  exist.  A  Kritrima  son 
''  does  not  lose  his  claim  to  his  own  family,  nor  assume  the 
isumame  of  his  adoptive  father;  he  merely  performs  obse- 
quies, and  takes  the  inheritance"  (r).  Hence  any  person 
may  be  adopted  who  is  of  the  same  tribe  as  his  adopter, 
even  a  father  as  above  stated,  or  a  brother.  In  one  case, 
from  the  Mithila  district,  it  was  stated  by  the  Pandits  and 


(m)  Mitakshara,  i.  11,  §  17. 

in)  6ath.  Syn.  67S  $  Baudhayana,  ii.  2, 14 :  2  W.  MaoN.  196. 

(o)  SuipuUee  t.  Indrcmiund^  2  S.  D.  178  (221) ;  Dwgopal  ▼.  Boopun,  6  S.  D. 
271  (840) ;  Luchman  v.  MoJmn.ie  Suth.  179. 

(p)  2  Stia.  H.  L.  204 1  2  W.  MaoN.  196 ;  SUho  Koeree  ▼.  Joogw^^  8  Snth.  155, 
S.0.4Wym.  121. 

(a)  1  W.  MaoN.  76;  Chowdree  ▼.  Huno(mian,  6  S.  D.  192  (285);  Ooman  Dut 
T.  Kunhia,  8  8.  D.  145  (192). 

(r)  8  Dig.  276,  n. ;  1  W.  MacN.  76. 
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held  by  tlie  Court  that  an  adoption  of  an  elder  brother  by 
the  younger  was  invalid  («).  But  Mr.  MacNaghten  points 
out  that  the  authorities  relied  upon  in  that  case  related 
exclusively  to  the  dattaJca  form.  A  daughter's  son  may  be 
adopted^  and  so  may  the  son  of  a  sister  (t).  For  the  same 
reason^  the  prohibition  against  adopting  an  only  or  an  eldest 
son  does  not  apply  to  a  Kritrima  adoption  (u).  It  has  been 
held  in  the  case  last  cited^  that  where  a  brother's  son  exists^ 
no  other  can  be  adopted.  But  the  opinion  of  the  Pandits 
was  principally  founded  upon  texts  applying  to  the  dattaka 
form,  and  which,  with  reference  to  that  form,  have  been 
long  since  held  to  be  no  longer  in  force.  It  is  probable, 
therefore,  that  they  would  be  held  inapplicable  to  the 
KrUrima  form,  which  is  so  much  laxer  in  its  rules. 

§  188.  As  regards  succession,  the  Kritrima  son  loses  no 
rights  of  inheritance  in  his  natural  family.  He  becomes  the 
son  of  two  fathers  to  this  extent,  that  he  takes  the  inherit- 
ance of  his  adoptive  father,  but  not  of  that  father's  father, 
or  other  collateral  relations,  nor  of  the  wife  of  his  adoptive 
fatheor,  or  her  relations  {v).  Nor  do  his  sons,  &c.,  take  any 
interest  in  the  property  of  the  adoptive  father,  the  relation- 
ship between  adopter  and  adoptee  being  limited  to  the  con- 
tracting parties  themselves,  and  not  extending  further  on 
either  side  {w). 

§  189.  It  has  abeady  been  stated  that  in  Mithila  a  woman  Female  may 
cannot  adopt  to  her  husband,  after  his  death,  whether  she  ^^p<^^*^®''8<^^- 
has  obtained  his  permission  or  not.     But  she  is  at  liberty  to 
do  in  Mithila,  what  she  can  do  nowhere  else,  viz.,  adopt 
a  son  to  herself,  and  this  she  may  do  either  during  her 


Results  of  adop" 
tion. 


(«)  Rvnjeet  Singh  v.  Ohhya,  2  S.  D.  245  (816).    See  1  W.  MacN.  76,  n. 
(0  Ooman  Dut  v.  Kwnhia,  8  8.  D.  144  (192) ;  Chowdree  v.  Hunooma/n,  6 
B.  D.  192  (286), 
(i*)  0(yman  ihU  v.  Kunhia,  8  8.  D.  (197) ;  2  W.  MacN.  197,  where  however  the 
—' —  of  tiie  pandits  was  hased  upon  the  ^t  that  the  adopter  was  the  unole  of 


(v)  See  note  to  Srina^  Serma  y.  BadhaJcauni,  1  S.  D.  15  (19) ;  1  W.  MaoN. 
76 ;  Deepoo  v.  Gowreeshunker,  8  S.  D.  807  (410) ;  Sreenarain  Rat  v.  Bhya  Jha, 
2  8.  D.  §8  (29,  84) ;  Shiho  KoereeY.  Jugxm,  8  Suth.  155 1  S.  C.  4  Wym.  121. 

(to)  Juswant  Voolee,  25  Suth.  255. 
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husband's  life,  or  after  his  death.  And  husband  and  wife 
may  jointly  adopt  a  son,  or  each  may  adopt  separately.  "  If 
a  woman  appoint  an  adopted  son,  he  stands  in  the  relation 
to  her  of  a  son,  offers  to  her  funeral  oblations,  and  is  heir  to 
her  estate ;  but  he  does  not  become  the  adopted  son  of  her 
husband,  nor  offer  to  him  funeral  oblations,  nor  succeed  to 
his  property.  If  a  husband  and  wife  jointly  appoint  an 
ardopted  son,  he  stands  in  the  relation  of  son  to  both,  and  is 
heir  to  the  estate  of  both.  If  the  husband  appoint  one,  and 
the  wife  another  adopted  son,  they  stand  in  the  relation  of 
sons  to  each  of  them  respectively,  and  do  not  perform  the 
ceremony  of  offering  funeral  oblations,  nor  succeed  to  the 
estate  of  the  husband  and  wife  jointly'*  (a?). 

Ceremonios.  §  190.  No  ceremonies  or  sacrifices  are  necessary  to  the 

validity  of  a  Kriinma  adoption.  "  The  form  to  be  observed 
is  this.  At  an  auspicious  time,  the  adopter  of  a  son  having 
bathed,  addressing  the  person  to  be  adopted,  who  has  also 
bathed,  and  to  whom  he  has  given  some  acceptable  chattel, 
says,  '^  Be  my  son.'*  He  replies,  "  I  am  become  thy  son." 
The  giving  of  some  chattel  to  him  arises  merely  from  criBtom. 
It  is  not  necessary  to  the  adoption.  The  consent  of  both 
parties  is  the  only  requisite  ;  and  a  set  form  of  speech  is  not 
essential"  (y.) 

Similar  form  It  is  a  curious  thincf  that  this  form  of  adoption,  which  now 

affna.  Only  cxists  in  Mithila,  is  almost  identical  in  its  leading 

features  with  that  at  present  practised  in  Jaffna.  There  is 
the  same  absence  of  religious  ceremonies,  the  same  absence 
of  any  assumed  new  birth,  and  the  same  right  of  adoption 
both  by  husband  and  wife,  followed  by  the  same  results  of 
heirship  only  to  the  adopter  {z).  The  explanation  given  by 
Mr.  MacNaghten  (§  184)  may  account  for  the  survival  of 


(x)  Fatwab  of  pandits,  8ree  Narain  tUU  v.  Bhya  Jha,  2  S.  D.  28  (29,  84)  ;  1 
W.  MacN.  101 ;  Collector  of  Tirhoot  v.  Huropershadf  7  Suth.  600 ;  8hibo  JToeree 
V.  Jugun,  8  Suth.  155 ;  8.  C.  4  Wyn.  121. 

{y)  Rudradhara,  cited  note  to  MUahshara,  i.  11,  §  17 ;  1  W.  MaoN.  98;  KuU 
lean  v.  Kirpa,  1  8.  D.  9  (11)  j  Durgopal  v.  Roopun,  6  S.  D.  271  (840). 

{z)  Thesawaleme,  ii.  > 
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the  Kritnma  adoption  :  but  it  does  not  explain  its  origin. 
It  seems  plain  that  both  the  Mithila  and  the  Ceylon  form 
arose  from  purely  secular  motives,  and  existed  anterior  to, 
and  independent  of,  Brahmanical  theories.  The  growth  of 
these  put  the  Kritrima  form  out  of  fashion.  But  the  similar 
tjpe  continued  to  flourish  in  Ceylon,  where  no  such  influence 
prevailed.  An  enquiry  into  the  usages  of  the  Tamil  races 
in  Southern  India  would  probably  disclose  the  existence  of 
analogous  customs. 
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CHAPTER  Vl. 

FAMILY   BELATIONS. 

Minority  and  Guardianship. 

Period  of  §  191.  MiNORiTr  Under  Hindu  law  terminates  at  tie  age 

nnnon  y.  ^£  sixteen.    There  was,  however,  a  difference  of  opinion  as 

to  whether  this  age  was  attained  at  the  beginning,  or  at 
the  end,  of  the  sixteenth  year.  The  Hindu  writers  seem 
to  take  the  former  view  (a),  and  this  was  always  held  to 
be  the  law  in  Bengal  (6).  The  latter  limit  is  stated  to  be 
the  rule  in  Mithila  and  Benares,  and  was  followed  in 
Southern  India  and  apparently  in  Bombay  (c).  Different 
periods  were  also  fixed  for  special  purposes  by  statutes, 
which  it  does  not  come  within  the  scope  of  this  work  to 
discuss.  These  variances  will  soon  lose  all  importance  in 
consequence  of  Act  IX  of  1875,  which  lays  down  as  a 
general  rule  for  all  persons  domiciled  in  British  India  or 
the  Allied  States,  that  where  a  guardian  has  been  appointed 
by  a  Court  of  Justice,  or  where  the  Court  of  Wards  has 
assumed  jurisdiction,  minority  terminates  at  the  completion 
of  the  twenty-first  year ;  in  all  other  cases,  at  the  comple- 
tion of  the  eighteenth  year  (i).  Where  a  guardian  has 
once  been  appointed  by  a  Court  of  Justice,  minority  will 
last  till  21,  whether  the  guardian  so  appointed  continues  to 


(a)  1  Dig.  298  ;  2  Dig.  115  ;  Mitakflbara  on  Loans,  cited  V.  Daip.,  770 ;  Daja 
Bhaga,  iii.  1,  §  17,  note ;  Dattaka  Mimamsa.  iv.  §  47. 

(b)  1.  W.  MacN.  108 ;  2  W.  MacN.  220. 288,  note ;  CallychumY,  Bhuggobutty, 
10  B.  L.  B.  281 ;  S.  0.  19  Suth.  110 ;  Mothoor  Mohun  v.  Surendro,  1  Cal.  108. 

(c)  W.  MacN.  uhi  sup. ;  1  Stra.  H.  L.  72;  2  Stra.  H.  L.  76,  77 ;  LachmanT. 
Rupchand,  5  S.  D.  114  (186) ;  Shixni  ▼.  DatUy  12  Bom.  H.  0.  281,  290. 

{d)  Khwahish  y.  8urju,  8  All.  598 ;  Reade  y.  Krishna,  9  Mad.  891. 
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act  or  not,  or  has,  or  lias  not  taken  out  a  certificate  (e) . 
The  Act  is  not  to  affect  any  person  in  respect  of  marriage, 
dower,  divorce,  or  adoption. 

§  192.  Guardianship.— The  Hindu  law  vests  the  guar- 
dianship of  the  minor  in  the  sovereign  as  pa/rens  patrice. 
Necessarily  this  duty  is  delegated  to  the  child's  relations.  Of 
these  the  father,  and  next  to  him  the  mother,  is  his  natural 
guardian.  In  default  of  her,  or  if  she  is  unfit  to  exercise  the  ^^^^^  *^^" 
trust,  his  nearest  male  kinsmen  should  be  appointed,  the 
paternal  kindred  having  the  preference  over  the  maternal  (/). 
Of  course,  in  an  undivided  family,  governed  by  Mitakshara 
law,  the  management  of  the  whole  property,  including  the 
minor's  share,  would  be  vested  in  the  nearest  male,  and  not 
in  the  mother.  It  would  be  otherwise  where  the  family 
was  divided  (g).  But  this  would  not  interfere  with  her 
right  to  the  custody  of  the  child  itself  {h).  A  mother  loses 
her  right  by  a  second  marriage  (t),  and  a  father  loses  his 
right  by  giving  his  son  in  adoption  (A;).  And,  of  course, 
any  guardian,  however  appointed,  may  be  removed  for 
proper  cause  (Z).  Little  or  nothing  is  to  be  found  on  the 
subject  of  guardianship  in  works  on  Hindu  law.  The  matter 
is  principally  regulated  by  statute  (m). 

(e)  Budra  Prokash  v.  Bholanath  Mukherjee,  12  CaL  612 ;  Qirish  Chunder  v. 
Abdul  Sfilam,  14  Gal.  55. 

(/)  ifiuiu,  vin.  §  27;  ix.  §  146,  190,  191 1  8  Dig.  542-544;  F.  MaoN.  25: 
1  Stia.  H.  L.  71 ;  2  Stra.  H.  L.  72—76 ;  Qungama  v.  ChendrappayUad,  Deo.  of 
1859,  100}  1  W.  MaoN.  103;  Mooddookrishna  v.  Tcmdavarcyy,  Mad.  Dec.  of 
1852,  105 :  Muhtaboo  v.  GnTiesh,  S.  D.  of  1854,  829.  Under  Mithila  law, 
howerer,  it  has  been  held  that  the  mother  is  entitled  to  be  guardian  of  the 
penon  of  her  minor  son  in  preference  to  the  father.  Jussoda  y.  Lallah  Netty  a, 
5  CaL  48.  As  to  the  claim  of  the  step-mother,  see  Luhmee  v.  Umurchundf  2 
Bor.  144  [1681 ;  Bam  Buneee  v.  Soohh  Koontvaree,?  Suth.  821 ;  S.  C.  8  Wym. 
219;  8.  C.  2  In.  Jnr.  193,  Baee  Shw  v.  Buttonjee,  Morris,  Pt.  1. 108.  As  to  the 
Pimjab.  see  Punjab  Customary  Law,  II.  183. 

ig)  Alimelammal  v.  Arunachellam,  8  Mad.  H.  0.  69  ;  Bissonauth  v.  Doorga^ 
penad,  2  M.  Dig.  49 ;  Oourahkoeri  v.  Qujadhurj  5  Oal.  219.  But  she  can  sue  on 
h^  behalf  if  the  proper  guardian  refuses  to  do  so,  Mokrund  Deb  t.  Banee- 
Bissessuree,  8.  D.  of  1858,  159. 

ih)  Kboldeep  v.  Bajhunaee,  8.  D.  of  1847,  557. 

U)  Baee  8heo  v.  ButUmee,  Morris,  Pt.  1.108. 

(*)  Lakahmibai  v.  Shrxdar,  8  Bom.  1.         ,   _         _     ^ 

(«)  Alimelammal  v.  Arunachellam,  8  Mad.  H.  0.  69 :  Qpurmonee  v.  Bama- 
io<mderee,  8.  D.  of  1860,  i.  582 ;  Skinner  v.  Orde,  14  M.  I.  A.,  8^ ;  8.  C.  10  B. 
L.  E.  125 ;  8.  C.  17  Suth.  77 ;  Kanahi  v.  Biddya,  1  All.  549 ;  Abas%  ▼.  Dunne, 
1  AH  598  * 

(mj  See  Ct.  of  Wards  Acts,  Beng.  Eeg.  XXVI  of  1798,  LII  of  1803,  VI  of 
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Right  of  guar- 
dian to  custody 
of  minor. 


Change  of  reli- 
gion by  parent ; 


§  193.  The  right  of  the  guardian  to  the  possession  of  the 
infant  is  an  absolute  right,  of  which  he  cannot  be  deprived, 
even  by  the  desire  of  the  minor  himself,  except  upon  suffi- 
cient grounds.  In  the  case  of  parents,  especially,  it  is 
obvious  that  the  custody  of  their  child  is  a  matter  of  greater 
moment  to  them  than  the  custody  of  any  article  of  property. 
Cases,  however,  have  frequently  occurred  in  the  Indian 
Courts,  where  the  right  of  a  parent  to  recover  his  child  has 
been  contested,  on  the  ground  that  the  parent  had  changed 
his  religion,  and  was  therefore  no  longer  a  fit  guardian  for 
his  child ;  or  that  the  child  had  changed  its  religion,  and 
was  no  longer  willing  to  live  with  its  parent.  On  the  former 
point  it  has  been  decided,  that  the  fact  that  a  father  has 
changed  his  religion,  whether  the  change  be  one  to  Chris- 
tianity or  from  Christianity,  is  of  itself  no  reason  for  depriv- 
ing him  of  the  custody  of  his  children.  It  would  be  difEerent, 
of  course,  if  the  change  were  attended  with  circumstances 
of  immorality,  which  showed  that  his  home  was  no  longer 
fit  for  the  residence  of  the  child  {n).  But  the  case  of  a 
change  of  religion  by  the  mother  might  be  different.  Tho 
religion  of  the  father  settles  the  law  which  governs  himself, 
his  family,  and  his  property.  "Prom  the  very  necessity  of 
the  case,  a  child  in  India,  under  ordinary  circumstances, 
must  be  presumed  to  have  his  father's  religion,  and  his 
corresponding  civil  and  social  status ;  and  it  is,  therefore, 
ordinarily,  and  in  the  absence  of  controlling  circumstances, 
the  duty  of  a  guardian  to  train  his  infant  ward  in  such 
religion.'*  Therefore,  where  a  change  of  religion  on  the 
part  of  the  mother  would  have  the  effect  of  changing  the 
religion,  and  therefore  the  legal  status  of  the  infant,  the 
Court  would  remove  her  from  her  position  as  guardian. 
And  the  asserted  wish  of  the  minor,  also,  to  change  his 


1822 ;  Mad.  Reg.  V  of  1804 ;  Act  XX  of  1864;  Bengal  Act,  IV  of  1870.  Ifinora 
not  under  Court  of  Wards,  Acts  XL  of  1858,  IV  of  1872.  Education  and  mar- 
riage of  minors,  Acts  XXVI  of  1864,  XXI  of  1856,  XIV  of  1858.  Ram  Bunsee 
V.  Soohh  Koomoaree,  7  Suth.  821 ;  S.  C.  8  Wym.  219 ;  S.  0.  2  In.  Jur.  198 ; 
Rcmchunder  y.  Brojonaih,  4  Cal.  929.  Bee  OM  to  Procedure,  Act  IX  of  1861 ; 
Guardian  and  Ward  Act,  XIII  of  1874. 
(n)  R,  Y.  Bexonjit  Perry,  0.  C.  91. 
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religion^  in  conformity  with  tliat  of  the  mother,  would  not 
necessarily  alter  the  case;  unless,  perhaps,  where  the 
adyanced  age  of  the  minor,  and  the  settled  character  of  his 
religions  convictions  would  render  it  improper,  or  impossible, 
to  attempt  to  restore  him  to  his  former  position  (o). 

§  194.  The  case  of  a  child  voluntarily  leaving  its  parents  bymfknt. 
has  frequently  occurred  where  there  has  been  a  conversion 
to  Christianity.    It  seems  at  one  time  to  have  been  the 
practice  of  the  Courts  of  Calcutta  and  Madras  to  allow  the 
child  to  exercise  his  discretion,  if  upon  a  personal  examin- 
ation they  were  satisfied  that  his  wish  was  to  remain  away 
from  his  parents,  and  that  he  was  capable  of  exercising  an 
intelligent  judgment  upon  the  point.     The  contrary  rule 
was  for  the  first  time  laid  down  by  the  Supreme  Court  of 
Bombay,  when  they  directed  a  boy  of  twelve  years  old  to  bo 
given  back  to  his  father,  and  refused  to  examine  him  as  to 
his  capacity  and  knowledge  of  the  Christian  religion,  or  as 
to  his  wish  to  remain  with  his  Christian  instructors  (p). 
This  course  was  approved  by  Mr.  Justice  Patteson,  to  whom 
Sir  Erskine  Perry  referred  the  point  (g) .     That  decision  was 
followed  in  the  Supreme  Court  of  Madras  in  1858,  in  the 
case  of  Culloor  Narrainsavymy  (r),  when  Sir  Christopher 
BawUnson  and  Sir  Adam  Bittleston  decided  that  a  Hindu 
youth  of  the  age  of  fourteen,  who  had  gone  to  the  Scottish 
missionaries,  should  be  given  up  to  his  father,  though  he 
had  become  a  convert  to  Christianity,  and  was  most  anxious 
to  remain  with  his  new  protectors.     A  similar  decision  was 
given  in  Calcutta  in  1863,  by  Sir  Mordaunt  Wells,  where  a 
boy  of  fifteen  years  and  two  months  had  voluntarily  gone  to 
reside  with  the  missionaries  («).  All  these  cases  were  lately 
examined  and  affirmed  by  the  Madras  High  Court,  which 
held  that  under  Act  IX  of  1875  the  period  of  parental 


(o)  Skinner  v.  Orde,  14  M.  I.  A.  809 ;  S.  C.  10  B.  L.  R.  125  r  S.  C.  17  Sutb.  77. 


(p)  R.  T.  NeahiU,  Perry,  O.  0. 108. 


iq)  Ih.  p.  109. 

(r)  Not  reported.    I  waa  counsel  for  the  missionaries  in  the  case. — ^J.  D.  M. 

(<)  Re  Himnauth  Boset  1  Hyde,  111. 
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control  and  custody  lasted  until  18  (^).  It  may  also  be 
observed,  that  it  is  a  criminal  o£Eence  under  the  Tndian 
Penal  Code,  to  entice  from  the  keeping  of  its  lawful  guar- 
dian a  male  minor  under  the  age  of  fourteen,  or  a  female 
minor  under  the  age  of  sixteen  {u). 


Illegitimate 
chUd. 


§  195.  The  mother  is  the  natural  guardian  of  an  illegiti- 
mate child.  But  where  she  has  allowed  the  child  to  be 
separated  from  her  and  brought  up  by  the  father,  or  by 
persons  appointed  by  him,  the  Court  will  not  allow  her  to 
enforce  h«r  rights.  Especially  if  the  result  would  be  dis- 
advantageous to  the  child,  by  depriving  it  of  the  advantages 
of  a  higher  mode  of  life  and  education  (i?). 


Effect  of  con- 
tracts. 


§  196.  Contracts  made  by  a  minor  himself  are,  at  the 
utmost  voidable,  not  void.  If  made  for  any  necessary  pur- 
pose they  are  absolutely  binding  upon  him,  and  they  can 
always  be  ratified  by  him  after  he  attains  full  age,  either 
expressly,  or  impliedly  by  acquiescence,  and  taking  the 
benefit  of  them  (w).  He  will  also  be  bound  by  the  act  of 
his  guardian,  in  the  management  of  his  estate,  when  bona 
fide  and  for  his  interest,  and  when  it  is  such  as  the  infant 
might  reasonably  and  prudently  have  done  for  himself,  if 
he  had  been  of  full  age  (a?).    But  not  where  the  act  appears 


It)  lUade  V.  Krishna,  9  Mad.  891. 

(u)  I.  P.  C.  §  861,  868.  The  conaent,  or  wish,  of  the  minor  is  quite  im- 
material. See  cases  cited  sub  loco.  Mayne's  Commentaries  on  the  Indian 
Penal  Code. 

(v)  R,  V.  Fletcher,  Perry,  0.  C.  109;  Mittihhayi  v.  Kott^Tcarati,  Mad.  Dec.  of 
1860,164;   LoZDtwv.JV^B&wnjo,  4  Cal.  874. 

{w)  Rennie  v.  Qunganarain,  8  Snth.  10 ;  Boiddonath  v.  RamkisJiore,  13  Suth. 
166  ;  Doorga  Chum  v.  Ram  Narain,  ib.  172. 

(x)  Cauminany  v.  Perumma,  Mad  Deo.  of  1856,  99 ;  Temmakal  v.  Subham- 
mat,  2  Mad.  H.  0.  47;  Kumurooddeen  v.  Shaikh  BhadoOy  II  Snth.  184;  Makbul 
V.  SrvmaH  Mamad,  8  B.  L.  E.  (A.  0.  J.)  64 ;  S.  C.  11  Snth.  896 ;  Qooroopersad 
T.  Muddun,  8.  D.  of  1856,  980 ;  Soonder  Narain  v.  Ben/nud  Ram,  4  Cal.  76. 
Roshan  Singh  v.  Bar  Kishan,  8  All.  685.  Sikher  Chund  v.  Dulputty,  5  Cal. 
863.  Nirvanaya  v.  Nirvanaya,  9  Bom.  866.  See  as  to  a  guardian's  power  of 
leasing,  Nuhoktshen  v.  Kaleepersad,  S.  D.  ofll869, 607 ;  Q^eenath  v.  Ramjeenmn, 
ib.  913 ;  Beebee  Sowlutoonisa  v.  Robt.  Savi,  ib.  1575.  See  also  as  to  contracts 
requiring  statutory  sanction,  Debt  Dutt  v.  Subodra,  2  Cal.  288.  Manji  Ram  v. 
Tara  Singh,  S  AH.  852.  DoorgaPersadv.  Kesho  Per8ad,9I.  A.97,  B.C. 8 Cal. 
656.  Rat  Balkrishna  r.  Mt.  Maawma  Bibi,  9  I.  A.  182  j  S.  C .  5  All.  142 ;  Dunput 
Singh  v.  Shoobudra,  8  Cal.  620 ;  Oirraj  Baksh  v.  Kasi  Hamid,  9  AD.  840. 
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not  to  have  been  for  Ms  benefit  (y),  unless  lie  bas  ratified 
it  on  reaching  his  majority  (z).  And  where  the  act  is  done 
by  a  person  who  is  not  his  guardian^  but  who  is  the  mana- 
ger of  the  estate  in  which  he  has  an  interest,  he  will  equally 
be  bound,  if  under  the  circumstances  the  step  taken  was 
necessary,  proper,  or  prudent  (a).  In  all  cases  the  power 
of  the  guardian  or  manager  is  limited  to  the  disposal  of  the 
estate  with  which  he  is  entrusted.  He  cannot  bind  the 
minor  by  any  purely  personal  covenant.  For  instance,  a 
guardian  in  order  to  pay  off  a  charge  upon  the  estate  sold 
part  of  it,  and  was  held'  to  have  acted  properly  in  so  doing. 
The  part  was  sold  as  free  of  all  Government  claim  for 
revenue,  and  naturally  fetched  a  higher  price  on  that 
account.  The  conveyances  contained  a  covenant  binding  the 
minor  and  his  heirs  to  indemnify  the  purchaser  against 
any  claims  for  revenue  which  the  Government  might  make 
at  any  future  time,  and  provided  that  the  amount  of  such 
indenmity  should  be  a  charge  upon  the  unsold  portion  of 
the  estate,  and  should  also  be  payable  personally  by  the 
vendor  and  his  heirs.  After  the  termination  of  the  minority 
Government  assessed  the  land,  and  an  action  was  brought 
.  upon  the  covenant  by  the  purchaser,  the  Privy  Council  held 
that  the  personal  covenant  was  not  binding  on  the  minor 
after  he  attained  majority,  such  a  covenant  being  beyond 
the  guardian^s  powers.  They  thought  that  possibly  it  might 
bind  the  land,  as  the  result  of  the  covenant  was  to  save 
part  of  the  land  which  would  otherwise  have  to  be  sold. 
It  was  unnecessary  to  decide  this  point,  as  under  a  special 
statute  the  land  was  made  free  from  incumbrance  (5). 

(y)  Satnhasivien  v.  KristnieUf  Mad.  Dec.  of  1868,  252 ;  Natoah  8yud  AshrU' 
fooddeen  v.  Mt.  Shama  Soonderee,  8.  D.  of  1853,  681 ;  Nuhokiahen  v.  Kaleeper* 
tad^  8.  D.  of  1859,  607 ;  Lalla  Bunseedhur  v.  Koontour  Birtdesereet  10  M.  I.  A. 
454.  A  guardian  may  pay  debts  barred  by  statate  if  &irly  due,  Chowdhry 
Chuttenal  y.  Oovemment,  3  8ath.  67. 

(«)  Chetty  Colum  v.  Bajah  Ru/ngasaumy,  8  M.  I.  A.  319 ;  8.  G.  4  Snth. 
(P.  C.)  71.  Qolaub  Kwmvmrree  v.  Eshan  ChMnder,  8  M.  I.  A.  447 ;  8.  G .  2  8uth. 
(p.  C.)  47.  Kumurooddeen  y.  Shaikh  Bhadoo.  11  Snth.  184;  Bhohanny  v. 
Tmjmrachum,  2  M.  Dig.  100  j  Mongooney  t.  Uooroopersadt  ib.  188.  A  ratifi- 
cati<ni*will  be  of  no  effect,  if  the  property  has  abready  passed  away  from  the 
person  who  ratifies  the  transaction,  Lalldh  Ravmthv.  (Jhadee^  8.  D.  of  1858,  312. 

(a)  Hunoomanpersavd  v.  Mt.  Bahooee,  6  M.  I.  A.  898. 

(b)  Waghela  Baj  Sanji  v.  Shekh  Masludin,  14  I.  A.  89 ;  11  Bom. 
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Where,  however,  the  act  is  done  by  a  person  in  posses- 
sion of  property,  who  does  not  profess  to  be  acting  on  behalf 
of  the  minor,  but  who  claims  to  be  independent  owner,  and 
to  be  acting  on  his  own  behalf,  it  will  not  bind  the  infant 
who  is  really  entitled  (c). 

Of  coarse  the  objection  to  an  act  on  the  ground  of 
minority  must  be  taken  by  the  minor  himself.  Those  who 
deal  with  him  are  always  bound,  though  he  may  not  be  (d). 

Equities  on  Where  a  minor  on  coming. of  age  sues  to  set  a  sale  aside^ 

se  ing  asi   .       j^^  j^  bound  to  refund  the  purchase  money,  when  his  estate 

has  benefited  by  it,  or  to  hold  the  property  charged  with 

the  amount  of  debt  from  which  it  has  been  freed  by  the 

sale  (fi). 

Decrees.  §  197.  A  minor,  who  is  properly  represented  in  a  suit, 

will  be  bound  by  its  result,  whether  that  result  is  arrived 
at  by  hostile  decree,  or  by  compromise  or  by  withdrawal  (/). 
But  the  Court  will  not  make  a  decree  by  consent  without 
ascertaining  whether  it  is  for  the  benefit  of  the  infant  {g). 
And  the  mere  fact  that  a  proceeding  was  partly  conducted 
through  the  intervention  of  a  Civil  Court — as  for  instance, 
a  decree  on  a  foreclosure— does  not  give  it  any  additional 
validity  against  a  minor,  unless  he  is  properly  made  a  party 
to  the  proceeding  at  a  stage  when  he  can  question  it  on  its 
merits  {h).  Of  course  a  compromise  or  a  decree  can  always 
be  set  aside  if  obtained  by  fraud  (i), 

(c)  Bdhur  Ali  v.  Bookeea,  18  Suth.  68. 

(d)  Candka  v.  Cottavappah,  Mad.  Dec.  of  1855, 184. 

(e)  Bukshun  v.  Doolhin,  12  Suth.  837 ;  S.  C.  8  B.  L.  R.(A.  C.  J.)  428  ;  Paran 
Chandra  v.  Karwiamayi,  7  B.  L.  K.  90 ;  S.  C.  15  Suth.  268  ;  Bai  Kesar  v.  Bai 
Qa/nga,  8  Bom.  H.  C.  (A.  C.  J.)  81 ;  if  ir«x  Pana  v.  Saiad  Sadik,  7  N.-W.  P. 
201 J  Kwvarji  v.  Moti  Haridaa,  8  Bom.  284  j  and  see  Qadgeppa  v.  Apaji,  3 
Bom.  287. 

( / )  Venkateswara^UHimi  v.  Krishnasomayajulu,  Mad.  Dec.  of  1860,  243 ; 
Tarmee  Chum  v.  Watson,  12  Suth.  414 ;  8.  C.  8  B.  L.  R.  (A.  C.  J.)  437 ;  Modhoo 
Soodunv.  Prithee  Bulluh,  16  Suth.  281 ;  Jungee  Lall  v.  Sham  l/a«,  20  Suth.  120 ; 
Leicraj  v.  Mahtah,  14  M.  I.  A.  898  ;  8.  0.  10  B.  L.  R.  85  ;  S.  0.  17  Suth.  117 ; 
Mrinamoyi  v.  Jogo  DishAiri.  5  Gal.  450.  And  the  guardian  may  equally  com- 
promise claimB  b^ore  suit,  Uopeenath  v.  Bamjeevmn,  S.  D.  of  1859,  918.  As  to 
effect  of  withdrawal  of  suit,  Eehcun  Chunder  v.  Nundamoni,  10  Gal.  857> 

ig)  Mam  Chum  v.  Mv/ngul,  16  Suth.  232,  Civil  Procedure  Code,  Act«IV  of 
1882.  §  462 ;  Rajagopal  v.  Muttupalem,  8  Mad.  108. 

{h)  Buzrwng  v.  M.  Mautora,  22  Suth.  119. 

(t)  Lekraj t.  Mahtah,  14  M.  I.  A.  898 ;  S.  C.  10  B.  L.  R.  86 ;  S.  C.  17  Sath.  117 ; 
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The  natural  father  of  an  adopted  son  is  not  his  gaardian^ 
unless  speciaUy  so  appointed^  so  as  to  bind  him  by  his  con- 
duct of  a  suit  in  his  behalf  (k).  And  although  the  minor 
may  properly  be  represented  by  the  manager  of  the  undi- 
vided family,  the  mere  fact  that  the  suit  is  conducted  or 
defended  by  the  manager  is  not  in  itself  sufficient  to  show 
that  the  minor  is  adequately  represented  (Z).  If  however 
the  Court  has  in  fact  given  permission  to  any  one  to  repre- 
sent the  minor,  his  acts  will  not  be  invalid  for  want  of  a 
certificate  under  Act  XL  of  1858,  though  the  absence  of 
such  certificate  may,  if  not  rebutted,  be  evidence  that  there 
never  has  been  such  a  permission  (m).  A  mere  want  of 
form  in  the  mode  of  describing  the  minors  will  not  affect 
the  validity  of  the  decree,  if  they  have  been  really  repre- 
sented and  sued  (n). 

A  guardian  is  liable  to  be  sued  by  his  ward  for  damages  guits  against 
arising  from  his  fraudulent  or  illegal  acts  (o).     For  debts  «niardiaii. 
due  by  the  ward,  the  gaardian  of  course  is  only  liable  to 
the  extent  of  the  funds  which  have  reached  his  hands  (p). 

Bibee  Solomon  v.  Abdul  Azeez,  6  Cal.  687  ;  Eahan  Chunder  t.  Nv/ndamoni^  10 
CaL  857  ;  Raghuhar  Dyal  v.  Bhikya  Lolly  12  Cal.  69. 

ik)  Srvnarain  Mitter  v.  Srewnutty  Kisheriy  11  B.  L.  R.  171.  (P.  C.) 

(l)  Padmakar  Vinayek  y.  Mdhadev  Krishna,  10  Bom.  21.  Doubting  Oan  Sava/nt 
T.  Narayen  Dhond,  7  Bom.  407 ;  Vishnu  Keshav  v.  Ramchandra,  11  Bom.  180. 

(m)  fogi  Singh  v.  Behari  Smgh,  11  Cal.  509 ;  Alim  Buksh  v.  Jhals  Bibi,  12 
Oftl.  48 ;  Durgopershad  v.  Kesho  Pershnd,  9 1.  A.  27 ;  S.  C.  8  Cal.  666  j  Suresh 
Chunder  Y.  fugUt  Chunder,  14  Cal.  204. 

(n)  Jogi  Singh  ▼.  Behari  Singh,  uh  swo,,  Bhaha  Pershad  v.  Secretary  of  State, 
14  C^  159;  Suresh  Chunder  v.  Jugat  Chunder,  14  Cal.  204. 

\o\  Iseur  Chunder  v.  Bagah,  S.  U.  of  1860,  1,  840. 

Sheikh  Axeemooddeen  v.  Moonshee  Athur,  3  Suth.  187. 
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CHAPTER  VII. 

EARLY  LAW  OF  PROPEBTY. 

S  E^h  ^       §  ^^^-  "^^^  student  who  wishes  to  understand  the  Hindu 
ogiee.  system  of  property,  must  begin  by  freeing  his  mind  from  all 

previous  notions  drawn  from  English  law.  They  would  not 
only  be  useless,  but  misleading.  In  England  ownership,  as 
a  rule,  is  single,  independent,  and  unrestricted.  It  may  be 
joint,  but  the  presumption  will  be  to  the  contrary.  It  may 
be  restricted,  but  only  in  special  instances,  and  under  special 
provisions.  In  India,  on  the  contrary,  joint  ownership  is  the 
rule,  and  will  be  presumed  to  exist  in  each  individual  case 
until  the  contrary  is  proved.  If  an  individual  holds  property 
in  severalty,  it  will,  in  the  next  generation,  relapse  into  a 
state  of  joint  tenancy.  Absolute,  unrestricted  ownership, 
such  as  enables  the  owner  to  do  anything  he  likes  with  his 
property,  is  the  exception.  The  father  is  restrained  by  his 
sons,  the  brother  by  his  brothers,  the  woman  by  her  succes- 
sors. If  property  is  free  in  the  hands  of  its  acquirer,  it 
will  resume  its  fetters  in  the  hands  of  his  heirs.  Individual 
property  is  the  rule  in  the  West.  Corporate  property  is  the 
rule  in  the  East.  And  yet,  although  the  difference  between 
the  two  systems  can  now  only  be  expressed  in  terms  of  direct 
antithesis,  it  is  pretty  certain  that  both  had  a  common  origin 
(a).  But  in  India  the  past  and  the  present  are  continuous. 
In  England  they  are  separated  by  a  wide  gulf.  Of  the 
bridge  by  which  they  were  formerly  connected,  a  few  planks, 
only  visible  to  the  eye  of  the  antiquarian,  are  all  that  now 
remain. 

(a)  See  Maine,  Yillage  Communities,  82. 
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§  199.  Three  forms  of  the  corporate  system  of  property  Different  fonna 
exist  in  India ;  the  Patriarchal  Family,  the  Joint  Family  and  ^^. 
the  Village  Community.  The  two  former,  in  one  shape  or 
other,  may  be  said  to  prevail  throughout  the  length  and 
breadth  of  India.  The  last  still  flourishes  in  the  north-west 
of  Hindostan.  It  is  traceable,  though  dying  out,  in  Southern 
India.  It  has  disappeared,  though  we  may  be  sure  it  for- 
merly existed,  in  Bengal  and  the  upper  part  of  the  penin- 
snla.  In  some  regions,  such  as  among  the  HiU  tribes  and 
the  Nairs  of  the  Western  Coast,  it  appears  never  to  have 
arisen  at  all.  The  analogy  between  the  two  latter  forms  is 
complete.  The  Village  Community  is  a  corporate  body,  of 
which  the  members  are  families.  The  Joint  Family  is  a 
corporate  body,  of  which  the  members  are  individuals.  The 
process  of  change  which  has  been  undergone  both  by  ViDage 
Communities  and  Families  is  similar,  and  the  causes  of  this 
change  are  generally  identical.  It  seems  a  tempting  gene>- 
ralisation  to  lay  down,  that  one  must  have  sprung  from  the 
other ;  that  the  Village  Community  has  grown  out  of  the 
extension  of  the  Joint  Family,  or  that  the  Joint  Family  has 
resulted  from  the  dissolving  of  the  larger  body  into  its 
component  parts.  But  such  a  generalisation  would  be  un- 
safe. The  same  causes  have  no  doubt  produced  the  Village 
system  and  the  Family  system.  But  it  is  certain  that  there 
are  many  Villages  which  have  never  sprung  from  the  same 
Family,  and  many  places  where  the  Family  system  has 
shown  no  tendency  to  grow  into  the  Village  system. 

§  200.  The  Village  system  of  India  may  be  studied  with  Village  com- 
most  advantage  in  the  Punjab,  as  it  is  there  that  we  find  it  Punjab, 
in  its  most  perfect,  as  well  as  in  its  transitional,  forms.  It 
presents  three  marked  phases,  which  exactly  correspond  to 
the  changes  in  an  undivided  family.  The  closest  form  of 
uiion  is  that  which  is  known  as  the  Communal  Zemindari 
village.  Under  this  system  "  the  land  is  so  held  that  all  the 
tillage  co-sharers  have  each  their  proportionate  share  in  it 
as  common  property,  without  any  possession  of,  or  title  to, 
distinct  portions  of  it ;  and  the  measure  of  each  proprietor's 
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interest  is  his  sliare  as  fixed  by  the  coBtomary  law  of  inherits 
anoe.  The  rents  paid  by  the  caltivators  are  thrown  into  a 
common  stock,  with  all  other  profits  from  the  village  lands, 
and  after  deduction  of  the  expenses  the  balance  is  divided 
Punjab.  among  the  proprietors  according  to  their  shares"  (6).    This 

corresponds  to  the  undivided  family  in  its  purest  state. 
The  second  stage  is  called  the  patiidari  village.  In  it  the 
holdings  are  all  in  severalty,  and  eacl^  sharer  manages  his 
own  portion  of  land.  But  the  extent  of  the  share  is  deter- 
mined by  ancestral  right,  and  is  capable  of  being  modified 
from  time  to  time  upon  this  principle  (c).  This  corresponds 
to  the  state  of  an  undivided  family  in  Bengal.  The  transi- 
tional stage  between  joint  holdings  and  holdings  in  severalty 
is  to  be  found  in  the  system  of  re-distribution,  which  is 
still  practised  in  the  Pathan  communities  of  Peshawnr. 
According  to  that  practice,  the  holdings  were  originally 
allotted  to  the  individual  families  on  the  principle  of  strict 
equality.  But  as  time  introduced  inequalities  with  reference 
to  the  numbers  settled  on  each  holding,  a  periodical  transfer 
and  re-distribution  of  holdings  took  place  (d).  This  practice 
naturally  dies  out  as  the  sense  of  individual  property 
strengthens,  and  as  the  habit  of  dealing  with  the  shares  by 
mortgage  and  sale  is  introduced.  The  share  of  each  family 
then  becomes  its  own.  The  third  and  final  stage  is  known 
as  the  bhaiachari  village.  It  agrees  with  the  patiidari  form, 
inasmuch  as  each  owner  holds  his  share  in  severalty.  Bat 
it  differs  from  it,  inasmuch  as  the  extent  of  the  holding*  is 
strictly  defined  by  the  amount  actually  held  in  possession. 
All  reference  to  ancestral  right  has  disappeared,  and  no 
change  in  the  number  of  the  co-sharers  can  entitle  any 
member  to  have  his  share  enlarged.  His  rights  have  become 
absolute  instead  of  relative,  and  have  ceased  to  be  measured 
by  any  reference  to  the  extent  of  the  whole  village,  and  the 


(b)  Pud  jab  Cnstoms,  105, 161.  This  staffe  is  the  same  as  that  described  by 
Sir  H.  B.  Maine,  aa  existing  in  Servia  and  the  adjoining  districts.  Ancient 
Law,  267.     See  Evans,  Bosnia,  44. 

(c)  Punjab  Customs,  106, 156. 

id)  Punjab  Customs,  125,  170.  See  Corresponding  Customs,  Maine,  Anc. 
Law,  267 ;  Village  Communities,  81 ;  LaTaleye,  oh.  ri. ;  Wallace,  Bossia,  i.  189. 
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numbers  of  those  by  whom  it  is  held  (e).  This  is  exactly 
the  state  of  a  family  after  its  members  have  come  to  a 
partition. 

§  201.  The  same  causes  which  have  broken  up  the  Joint 
Family  of  Bengal  have  led  to  the  disappearance  of  the  Village 
system  in  that  province.  In  Western  and  Central  India, 
the  wars  and  devastations  of  Muhammedans,  Mahrattas,  and 
Pindarries  swept  away  the  Village  institutions,  as  well  as 
almost  every  other  form  of  ancient  proprietary  right  (/). 
But  in  Southern  India,  among  the  Tamil  races,  we  find  Sonthem  IndiA. 
traces  of  similar  communities  {g).  The  Village  landholders 
are  there  represented  by  a  class  known  as  Mi/raaidarSf  the 
extent  and  nature  of  whose  rights  are  far  from  being  clearly 
asoertained.  It  is  certain,  however,  that  they  have  a  prefer- 
ential right  over  other  inhabitants  to  be  accepted  as  tenants 
by  the  Government,  a  right  which  they  do  not  even  lose  by 
neglecting  to  avail  themselves  of  it  at  each  fresh  settle- 
ment {h).  They  are  jointly  entitled  to  receive  certain  fees 
and  perquisites  from  the  occupying  tenants,  and  to  share  in 
the  common  lands  [i).  Some  villages  are  even  at  the  present 
time  held  in  shares  by  a  body  of  proprietors  who  claim  to 
represent  the  original  owners,  and  a  practice  of  exchanging 
and  re-distributing  these  shares  is  known  still  to  exist, 
though  it  is  &bst  dying  out  ijc) .  In  Madras  the  Government 
claim  is  made  upon  each  occupant  separately,  not  upon  the 
whole  village,  as  in  the  Punjab ;  but  the  contrary  usage 
must  once  have  existed.     Sir  G.  Campbell  mentions  an 

(e)  Punjab  Cnsioiitf,  106^  161. 
f)  See  speech  of  Sir  J.  Lawrenoe,  cited  Punjab  Customs,  138. 


(tf)  ^pfaiBstoiie,  India,  66,  240. 


(K)  Somanocna ▼.  PeetayenjMad. Dec. of  1850,  121 ;  Alagcmpa  v.  JRamasamyt 
Mad.  Dec.  of  lo69, 101 ;  5th  Report  House  of  Commons,  cited  MootoopermaZl  y. 
T<mdaven,  1  N.  C.  820.  [275]  Bee  Fakir  Muhammad  v.  Tirwmala  Chariar^ 
1  Mad.  205. 

(%)  MootoopermaZl  v.  Tondaven,  1  Stra.  N.  C.  800.  [260]  Koomarasavmy  v. 
Magava,  MaA.  Deo.  of  1852,  88;  Vi9wanadhav.MoottooMoodely,lAad,  Deo.  of 
IflM,  141 ;  Muniappa  t.  Kastwri,  Mad.  Dec.  of  1862,  50.  In  the  Punjab  this 
right  may  be  retained  by  a  oa>8harer.  though  he  has  ceased  to  possess  any  land 
in  the  Tifiage.    Ponjab  Customs,  lOo. 

{k)  Madura  Manual,  Pt.  Y.  12 }  Vmkaioivami  v.  Suhha  JRau,  2  Mad.  H.  0. 1, 
5;  Anandayyan  t.  Devarajaiyyan,  ib.  17;  Saminathaiyan  v,  Saminthaiyan, 
4  Mad.  H.  G.  159;  SUOaramiyer  r.  Alagin,  8  Mad.  Bey.  Beg.  189. 
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instance  in  wUcli  the  Gt)yemment  supposed  tHat  they  were 
receiving  their  revenue  as  usual^  from  the  individual  ryots. 
It  was  ascertained  that  the  village  had  really  taken  the 
matter  into  its  own  hands^  and  regularly  re-distributed  the 
burthen  according  to  ancient  practice  among  the  several 
occupants  (Q. 

Tradition  of  §  202.  The  co-sharers  in  many  of  these  Village  Communi- 

st!*^'' ties  are  persons  who  are  actually  descended  from  a  common 

ancestor.  In  many  other  cases  they  profess  a  common 
descent,  for  which  there  is  probably  no.  foundation  (m). 
In  some  cases  it  is  quite  certain  there  can  be  no  common 
descent,  as  they  are  of  different  castes,  or  even  of  different 
religions  (n).  But  it  is  well  known  that  in  India  the  mere 
fact  of  association  produces  a  belief  in  a  common  origin^ 
unless  there  are  circumstances  which  make  such  an  identity 
plainly  impossible.  I  have  often  heard  a  witness  say  of 
another  man  that  he  was  his  relation,  and  then  upon  cross- 
examination  explain  that  he  was  of  the  same  caste.  The 
ideas  presented  themselves  to  his  mind,  not  as  two  but  as 
one.  An  instance  is  given  by  Sir  H.  S.  Maine,  in  which 
some  missionaries  planted  in  villages  converts  collected  from 
all  sorts  of  different  regions.  They  rapidly  adopted  the 
language  and  habits  of  a  brotherhood,  and  will  no  doubt 
before  long  frame  a  pedigree  to  account  for  their  juxta-posi- 
tion  (o).  It  is  evident  that  an  actual  community  of  descent 
most  depend  upon  mere  accident.  If  a  family  settled  in 
an  unoccupied  district,  it  might  spread  out  till  it  formed 
one  community,  or  several  Village  Communities.  The 
same  result  might  happen  if  a  family  became  sufficiently 
powerful  to  turn  out  its  neighbours,  or  to  reduce  them  to 
submission.    Where  the  country  was  more  thickly  peopled. 


({)  Land  TeaTues,  Cobden  Club*  197. 

(m)  Punjab  Customs,  186, 164 :  Maine.  VUl.  Oom.  12, 175 :  Early  Instit.  1, 64 ; 
Lyall  Asiano  Stndies,  cb.  vii.  Hunter's  Orissa,  ii.  72;  McLennan.  214.  It 
mnst  be  remembered  that  tbe  oo-Bbarers  of  a  village  area  mnoh  smaller  body  than 
the  inhabitants. 

in)  Maine,  Vill.  Com.  176 ;  Muniappa  T.  Kasturit  Mad.  Deo.  of  1862,  60. 

(o)  Maine,  Early  Instit.  288. 
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several  families  would  have  to  unite  from  the  first  for 
mutual  protection,  and  would  in  time  begin  to  account  in 
the  usual  way  for  the  fact  that  they  found  themselves  united 
in  interest.  Families  which  settled,  or  sprung  up,  in  regions 
that  were  fully  occupied  never  could  form  new  communities 
baaed  on  the  possession  of  land. 

§  203.  As  it  is  certain  that  Village  Communities  have  joint  families 
not  always  sprung  from  a  single  Joint  Family,  so  it  is  extS-nd^kT 
equally  certain  that  a  Joint  Family  does  not  necessarily  ^™f^^*^"*' 
tend  to  expand  into  a  Village  Community.  For  instance, 
the  Nairs,  whose  domestic  system  presents  the  most  perfect 
form  of  the  Joint  Family  now  existing,  never  have  formed 
Village  Communities.  Each  tarwad  lives  in  its  own  man- 
sion, nestling  among  its  palm  trees,  and  surrounded  by 
its  rice  lands,  but  apart  from,  and  independent  of,  its 
neighbours«  This  arises  from  the  peculiar  structure  of 
the  family,  which  traces  its  origin  in  each  generation  to 
females,  who  live  on  in  the  same  ancestral  house,  and  not 
to  males,  who  would  naturally  radiate  from  it,  as  separate 
but  kindred  branches  of  the  same  tree.  In  a  lesser  degree 
the  same  thing  may  be  said  of  the  Kandhs.  Among  them  Kandhs. 
the  Patriarchal  Family  is  found  in  its  sternest  type.  But 
though  the  families  live  together  in  septs  and  tribes, 
tracing  from  a  common  ancestor,  and  acknowledging  a 
common  head,  and  although  their  hamlets  have  a  deceptive 
similarity  to  a  Hindu  village,  they  want  the  one  element 
of  union — ^there  is  no  unity  of  authority,  and  no  community 
of  rights.  Each  family  holds  its  property  in  severalty,  and 
never  held  it  in  any  other  way.  It  is  absolute  owner  of  the 
land  it  occupies ;  and  it  ceases  to  have  any  interest  in  the 
land  which  it  abandons.  The  chieftain  has  influence,  but 
not  authority.  The  families  live  in  proximity,  but  not  in 
cohesion.  They  are  not  branches  of  one  tree,  but  a  collec- 
tion of  twigs  (jp).  This,  again,  seems  to  arise  from  the 
circumstances  of  their  position.     With  them  land  is  so 

(p)  Hunter's  Oiissa,  ii.  72,  204. 
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Arrested  ex- 
mnsion  of  the 
Patriarchal 
Family. 


Its  origin  and 
nature. 


abundant^  and  their  wants  so  few,  tliat  it  has  never  been 
necessary  to  restrain  the  individual  for  the  benefit  af  the 
community.  Where  the  common  stock  is  limited,  it  is 
necessary  to  make  rules  for  its  enjoyment ;  but  where  all 
can  have  as  much  as  they  want,  no  one  would  take  the 
trouble  to  make  rules,  and  no  one  would  submit  to  them  if 
made. 

§  204.  The  same  causes  which  have  prevented  the  Joint 
Family  from  extending  into  the  Village  Community,  appear 
also  to  check  the  Patriarchal  Family  at  the  stage  at  which 
it  would  naturally  expand  into  the  Joint  Family.  For 
instance,  among  the  Kandhs,  at  the  death  of  the  feither^  the 
family  union,  which  previously  was  absolute,  appears  to  dis- 
solve. The  property  is  divided,  and  each  son  sets  up  for 
himself  as  a  new  head  of  a  family  (g).  Among  the  Hill 
Tribes  of  the  Nilgiris,  and  among  the  Kols,  the  same  prac- 
tice prevails  (r). 

§  205.  It  would  appear,  therefore,  that  in  tracing  society 
backwards  to  its  cradle,  one  of  the  earliest,  if  not  the  earliest, 
unit,  is  the  Patriarchal  Family.  In  the  language  of  Sir  H. 
S.  Maine  («),  "Thus  all  the  branches  of  human  society 
may,  or  may  not,  have  been  developed  from  joint  families 
which  arose  out  of  an  original  Patriarchal  cell ;  but,  wher- 
ever the  Joint  Family  is  an  institution  of  an  Aryan  race  {t), 
we  see  it  springing  from  such  a  cell,  and,  when  it  dissolves^ 
we  see  it  dissolving  into  a  number  of  such  cells." 

§  206.  The  Patriarchal  Family  may  be  defined  as  ^'a 
group  of  natural,  or  adoptive,  descendants  held  together  by 
subjection  to  the  eldest  hving  ascendant,  father,  grand- 


(q)  Hnnter*8  Orissa,  ii.  79. 

Ir)  Breeka,  Primitive  Tribes  of  the  Nilgiris,  9,  «9,  42.  68. 

(a)  Early  Institations,  118.  I  have  retained  the  following  pages  nnaliered, 
notwithstanding  the  attack  lately  made  upon  Sir  H.  8.  Mame's  views  by  Mr. 
McLennan.  Patriarchal  Theory,  1885.  For  a  reply  to  that  work,  so  &r  as  it  cufeots 
Hindu  Law,  see  an  article  by  the  present  author  in  the  Law  Qnarteriy  Beriew, 
1. 486.  For  a  general  reply,  see  the  London  Quarteriy  Review,  Jan.  1866. 

(0  This  qualification  was  no  doubt  intended  to  exclude  cases  where  the  Joint 
Family  is  of  a  polyandrous  type. 
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father,  or  great-grandfather.  Whatever  be  the  f orjnal  pre- 
scriptdon  of  the  law,  the  head,  of  sucli  a  group  is  always  in 
practice  despotic ;  and  he  is  the  object  of  a  respect,  if  not 
always  of  an  affection,  which  is  probably  seated  deeper  than 
any  positive  institution"  (w).  The  absolute  authority  over 
his  family  possessed  by  the  Boman  father  in  virtue  of  this 
position  is  well  known.  A  very  similar  authority  was  once 
possessed  by  the  Hindu  father.  Mann  says,  "  Three  persons, 
a  wife,  a  son,  and  a  slave,  are  declared  by  law  to  have  in 
general  no  wealth  exclusively  their  own ;  the  wealth  which 
they  may  earn  is  regularly  acquired  for  the  man  to  whom 
they  belong^'  (v).  And  so  Narada  says  of  a  son,  "he  is  of 
age  and  independent,  in  case  his  parents  be  dead ;  during 
their  lifetime  he  is  dependent,  even  though  he  be  grown 
oW  (to).  But  this  doctrine  was  not  peculiar  to  the  Aryan 
races.  Among  the  Kandhs  it  is  stated  that  "  in  each  family 
the  absolute  authority  rests  with  the  house  father.  Thus, 
the  sons  have  no  property  during  their  father's  lifetime ; 
and  all  the  male  children,  with  their  wives  and  descendants, 
continue  to  share  the  father's  meal,  prepared  by  the  common 
mother''  {x).  An  indication  of  a  similar  usage  still  exists 
among  the  Tamil  inhabitants  of  Jaffna,  where  all  acquisi- 
tions made  by  the  sons  while  unmarried,  except  mere 
presents  given  to  them,  fall  into  the  common  stock  (y).  As 
soon  as  they  are  married,  it  would  appear  that  each  becomes 
the  head  of  a  new  family. 

§  207.  The  transition  from  the  Patriarchal  to  the  Joint  Origin  of  Joint 
Family  arises  (where  it  does  arise)  at  the  death  of  the  com-     *    ^' 
men  ancestor,  or  head  of  the  house.     If  the  family  choose 
to  continue  united,  the  eldest  son  would  be  the  natural 
head  (2).     But  it  is  evident  that  his  position  would  be  very, 
different  from  that  of  the  deceased  Patriarch.     The  former  Diflference 

between  Patri- 

(u)  Early  Institutions,  116 ;  Ancient  Law,  183.  Here  seems  to  be  the  ori^n 
of  tbe  greai  Hindu  canon  of  inheritance,  that  the  funeral  cake  stops  at  the  third 
io  descent.    See  postj  §  474. 

iv)  Mann,  yrm.  §  416 ;  Narada,  >.  §  39 ;  Sancha  &  Lich.,  2  Dig.  526. 

(to)  Narada,  iii.  §  38.   See  too  Sancha  &  Lich.,  2  Dig.  533. 

(«)  Hunter's  Onssa,  ii.  72. 

(y)  Thesairaleme,  iv.  5.  (z)  Hanu,  ix.  §  105. 
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archaJ  and  Joint  was  head  of  the  family  by  a  natural  authority.    The  latter 
**"  ^*  can  only  be  so  by  a  delegated  authority.     He  ib  primus  but 

inter  pares.  Therefore^  in  the  first  place,  he  is  head  by 
choice,  or  by  natural  selection,  and  not  by  right.  The 
eldest  is  the  most  natural,  but  not  the  necessary  head,  and 
he  may  be  set  aside  in  favour  of  one  who  is  better  suited 
for  the  post.  Hence  Narada  says  (a),  ''Let  the  eldest 
brother,  by  consent,  support  the  rest  like  a  father ;  or  let  a 
younger  brother,  who  is  capable,  do  so;  the  prosperity  of 
the  family  depends  on  ability.'^  And  so  the  old  Toda,  when 
asked  which  of  his  sons  would  take  his  place,  replied,  ''the 
wisest  (6)."  In  the  next  place  the  extent  of  his  authority  is 
altered.  He  is  no  longer  looked  upon  as  the  owner  of  the 
property,  but  as  its  manager  (c).  He  may  be  an  autocrat  as 
regards  bis  own  wife  and  children,  but  as  regards  collateralfl 
he  is  no  more  than  the  president  of  a  republic.  Eyen  as 
regards  his  own  descendants,  it  is  evident  that  his  power 
will  tend  gradually  to  become  weaker.  The  property  which 
he  manages  is  property  in  which  they  have  the  same  interest 
as  the  other  members  of  the  family.  The  restrictions  whieh 
fetter  him  in  dealing  with  the  property  as  against  coUateralB, 
will,  by  degrees,  attach  to  his  dealings  with  it  as  against 
his  own  children.  They  also  will  come  to  look  upon  him  as 
the  manager,  and  not  as  the  father.  The  apparent  conflict 
between  many  of  the  texts  of  Hindu  sages  as  to  the  author- 
ity of  the  father,  may,  perhaps,  be  traced  to  this  source. 
•  Those  which  refer  to  the  father  as  head  of  the  Patriarchal 
Family  will  attribute  to  him  higher  powers  than  those  which 
refer  to  him  as  head  of  a  Joint  Family. 

Not  in  necesflary  §  208.  We  have  already  seen  (d)  that  the  step  from  the 
Patriarchal  to  the  Joint  Family  is  one  which,  in  some  states 
of  society,  never  takes  place.  Conversely  the  Joint  Family 
is  by  no  means  necessarily  preceded  by  the  Patriarchal 
Family.    For  instance,  the  Nair  system  absolutely  excludes 


(a)  Karada,  xiii.  §  5.  (c)  See  Maine,  Early  InstitntiooBi  H^ 

(b)  BreekB,  Prinutive  Tribes,  9.  (d)  Ante,  (  2M, 
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the  Patriarclial  idea.  Its  essence  is  the  tracing  of  kinship 
through  females^  and  not  through  males.  Mr.  McLennan 
considers  that  the  Nair  system  was  the  necessary  antecedent  ori^'^^j^ny 
of  the  patriarchal  form  of  relationship.  According  to  his  syetem. 
Tiew,  the  loose  relation  between  the  sexes  in  early  ages  first 
settled  into  polyandry.  Where  it  existed  in  its  rudest 
shape^  in  which  a  woman  associated  with  men  unrelated  to 
each  other,  the  only  family  group  that  could  be  formed 
would  be  that  of  the  mother  and  her  children,  and  the 
children  of  such  of  them  as  were  females.  This  is  the  Nair 
type,  and  still  exists  in  the  Canarese  and  Malabar  tarwdds. 
Here  kinship  by  females  was  alone  possible.  When  the 
woman  passed  into  the  possession  of  several  males  of  the 
same  family,  the  circle  of  possible  paternity  became  nar- 
rowed. The  wife  then  lived  in  the  house  of  her  husbands, 
and  the  children  were  bom  in  their  home  as  well  as  hers. 
They  could  be  identified  as  the  offspring  of  some  one  of  the 
husbands,  though  not  with  certainty  as  the  offspring  of  any 
particular  one.  This  was  the  first  dawning  of  kinship 
through  males.  It  is  the  species  of  polyandry  that  exists 
in  Thibet,  Ceylon,  among  the  Todas  on  the  Nilghiri  Hills 
and  elsewhere.  Where  the  woman  was  the  wife  of  several 
brothers,  the  eldest,  to  whom  she  was  first  married,  would 
naturally  have  a  special  claim  upon  her,  and  could  be  ascer- 
tained to  be  the  father  of  the  children  who  were  first  bom. 
By  degrees  this  special  claim  would  change  into  an  exclu- 
sive claim,  and  so  a  system  of  absolute  monandry  would 
arise,  and  the  Patriarchal  Family  become  possible  (e) .  Sub- 
stantially the  same  view  is  put  forward  by  Dr.  Mayr  in  a 
less  elaborate  form  (/).  Now,  as  the  tenure  of  property 
always  moulds  itself  to  the  family  relations  of  the  persons 


•ie)  MoLennan,  Studies  m  Ancient  History.  Patriarchal  Theory.  See  farther 
diflcnanon  on  the  same  snbject  in  Spencer's  Principles  of  Soeiologr,  I,  chape. 
iii — riii. :  Fortnightly  Beyiew,  May  and  June,  1877  j  and  in  Morgan's  "Ancient 
Society/' 

(/)  Ind.  Erbreoht,  pp.  72—76.  He  appears  not  to  have  been  acquainted  with 
Mr.  McLennan's  work  on  Primitive  Marriage,  and  bases  his  theory  on  the  cruder 
speculations  of  Sir  J.  Lubbock,  as  to  the  early  prevalence  of  what  the  latter 
terms  **  Communal  Marriage."    Lubbock,  Origm  of  Civilisation,  chap.  iii. 

29 
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by  whom  it  is  held,  the  result  would  be  that  property 
would  first  be  held  by  the  entire  tribe ;  next  by  those  who 
claimed  relationship  to  a  common  mother;  and  next  by  a 
family,  tracing  either  from  several  males,  or  from  a  single 
male.  According  to  this  theory,  the  Patriarchal  Family 
would  always  be  evolved  from  a  wider  Joint  Family,  instead 
of  the  reverse. 

Theory  dii-  §  209.  It  sccms  to  me  that  the  fallacy  of  these  specula- 

tions consists  in  assuming  that  a  cause,  which  is  sufficient 
to  produce  a  particular  result,  is  the  cause  which  has  invari- 
ably produced  that  result.  It  is  certain  that  polyandry, 
and  the  female-group  system  of  property,  has  a  tendency  to 
change  into  monandry,  and  individual  property.  We  have 
seen  the  process  going  on  among  the  Kandyan  chiefs  of 
Ceylon,  and  the  Todas  evince  the  same  tendency  (g).  I 
have  been  told  that  fidelity  to  a  single  husband  is  becoming 
common  among  the  Nair  woman  of  the  better  class.  And 
it  is  certain  that  the  Malabar  tarwdda  would  long  since  have 
broken  up  into  families,  each  headed  by  a  male,  if  our 
Courts  had  allowed  them  to  do  so.  It  is  equally  certain 
that  the  Patriarchal  Family  is  capable  of  expanding,  and  has 
a  tendency  to  expand  into  the  wider  Joint  Family,  for  we  see 
instances  of  it  every  day.  Every  Hindu  who  starts  with 
nothing,  and  makes  a  self -acquired  fortune,  is  a  pure  and 
irresponsible  patriarch.  But  we  know  that  in  a  couple  of 
generations  his  offspring  have  ramified  into  a  Joint  Family, 
exactly,  to  use  Mr.  McLennan's  simile,  like  a  banian  tree 
which  has  started  with  a  single  shoot.  It  may  possibly  be 
that  the  Village  Communities  and  undivided  families  of 
Southern  India  have  originated  among  polyandrous  tribes, 
for  we  have  evidence  of  the  recent  existence  of  polyandry 
among  the  Dravidian  races  (§  59).  But  it  is  difficult  to  at- 
tribute to  the  same  cause  the  existence  of  similar  organiza- 
tions among  the  Aryan  races  of  Northern  India.    We  know 

(g)  MoLennaii,  196 ;  Breeks,  Primitire  Tribes,  9.  Mr.  Lewis  H.  Morgan  girss 
numerous  instances  of  the  same  transition  among  the  American  Indian  tribes. 
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that  the  village  and  family  system  in  these  races  must  be 
of  enormous  antiquity^  because  we  find  an  exactly  similar 
system  existing  among  the  kindred  races  which  branched 
off  from  them  before  history  commenced.  It  is  impossible 
to  say  that  the  ancestors  of  the  common  race  were  not  poly- 
androus^  but  it  is  almost  certain  that  their  descendants 
neither  are  nor  have  been  so  during  any  period  known  to 
tradition  (§60).  It  is  difl&cult  therefore  to  imagine  that 
polyandry  could  have  been  the  necessary  antecedent  of  a 
system  of  property,  which  is  able  to  flourish  in  every  part  of 
the  world  under  exactly  opposite  conditions. 

§  210.  The  following  suggestions  seem  to  me  capable  of 
accounting  for  all  the  known  facts,  and  are  equally  applica- 
ble to  any  families,  however  formed. 

I  assume  that  an  original  tribe,  finding  themselves  in  any  Tribal  righte. 
tract  of  country,  would  consider  that  tract  to  be  the  property 
of  the  tribe ;  that  is  to  say,  they  would  consider  that  the 
tribe,  as  a  body,  had  a  right  to  the  enjoyment  of  the  whole 
of  the  tract,  in  the  sense  of  excluding  any  similar  body  from 
a  similar  enjoyment  (A).  It  would  never  occur  to  them  that 
any  individual  member  of  the  tribe  had  a  right  to  exclude 
any  other  member  permanently  from  any  part  of  it;  they 
would  hunt  over  it  and  graze  over  it  in  common.  When 
they  came  to  cultivate  the  land,  each  would  cultivate  the 
portion,  he  required.  The  produce  would  go  to  support 
himself  and  his  family,  but  the  land  would  be  the  common 
property  of  all.  So  long  as  the  ratio  between  population 
and  land  was  such  as  to  enable  any  one  to  occupy  as  much 
as  he  liked,  and  when  the  land  was  exhausted,  to  throw  it 
up  and  exhaust  another  patch,  the  community  would  have 
no  motive  for  restraining  him  in  so  doing.  His  rights  would 
appear  to  be  unlimited,  merely  because  no  one  had  an 
interest  in  limiting  them.  The  same  cause  would  produce 
the  continual  break-up   of  families.     They   might   cling 

(H)  This  is  the  tort  of  right  which  thd  Bed  Indians  aro  always  asserting 
Bgaingt  the  Americaui. 
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Growth  of 
reetrictioDB. 


Private  pro- 
perty. 


together  for  mntual  protection ;  but  849  soon  as  each  fraction 
grew  strong  enough  to  protect  itself,  it  would  wander  apart 
to  seek  fresh  pasturage  for  its  flocks,  or  virgin  soil  for  its 
crops  (i).  This  is  the  condition  of  the  hill  tribes  of  India 
at  present.  But  it  would  be  different  when  population 
began  to  press  upon  subsistence,  either  from  the  increase 
of  the  original  tribe,  or  from  the  closing  in  of  adjoining 
tribes.  Then  the  unlimited  use  of  the  land  by  one  would 
be  a  limitation  of  its  use  by  another.  An  individual  or  a 
family  might  be  sufficiently  strong  to  enforce  an  exclusive 
possession,  but  every  one  could  not  encroach  upon  every 
one  else.  The  community  would  assert  its  right  to  put  each 
of  its  members  upon  an  allowance.  That  allowance  would 
be  apportioned  on  principles  of  equality,  giving  to  each 
family  according  to  its  wants.  The  mode  of  apportionment 
might  be,  either  by  throwing  all  the  produce  into  a  common 
stock,  and  then  re-distributing  it,  as  in  a  communal  Zemin- 
dari  village ;  or  by  allotting  separate  portions  of  land  to 
each  family,  with  reference  to  the  number  of  its  members^ 
as  in  Si.pattidari  village.  In  the  latter  case  equality  would 
probably  be  from  time  to  time  restored  by  an  exchange  and 
re-distribution  of  shares,  as  in  the  Russian  Mir,  and  the 
Pathan  communities.  In  time  this  periodical  dislocation  of 
society  would  cease :  it  would  tend  to  die  out  when  the 
members  began  to  improve  their  own  shares.  In  the  Punjab 
it  is  found  that  community  has  died  out  in  spots  whose 
cultivation  depends  entirely  upon  wells  (fe).  Gradually  the 
shares  would  come  to  be  looked  upon  as  private  property. 
The  idea  of  community  would  be  limited  to  a  joint  interest 
in  the  village  waste,  and  a  joint  responsibility  for  the  claims 
of  Government.  This  is  the  bhaiacharry  village.  If  Govern- 
ment chose  to  settle  with  each  individual  instead  of  with  the 
village,  the  members  would  be  exactly  in  the  same  position 
as  the  Mirasidars  of  Southern  India. 


(i)  See  the  separation  of  Abraham  and  Lot,  in  GenesiSi  ziii. 
(k)  Punjab  Castoms,  128. 
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§  211.  During  the  whole  of  this  time  the  family  system  Proffress  of  the 
might  be  going  through  a  series  of  analogous  changes.  *°^  ^' 
The  same  causes  which  led  to  the  compression  or  disruption 
of  the  tribe  would  lead  to  the  compression  or  disruption  of 
the  family.  The  same  feeling  of  common  ownership  which 
caused  the  tribe  to  look  upon  the  whole  district  as  their 
joint  property,  would  cause  the  family  to  look  upon  their 
allotment  in  the  same  way.  The  same  sense  of  individual 
property  which  led  to  the  break-up  of  the  village  into  shares, 
would  lead  to  the  break-up  of  the  family  by  partition.  But 
as  the  motives  for  union  are  stronger  in  a  family  than  in  a 
village,  the  union  of  the  family  would  be  more  durable  than 
that  of  the  village.    And  this,  in  fact,  we  find  to  be  the  case. 

§  212.  The  ancient  Hindu  writers  give  us  little  inform-  Early  Hindu 
ation  as  to  the  earlier  stages  of  the  law  of  property.  So  '^^"* 
far  as  property  consisted  in  land,  they  found  a  system 
in  force  which  had  probably  existed  long  before  their 
ancestors  entered  the  coun^^  and  they  make  little  mention 
of  it,  unless  upon  points  as  to  which  they  witnessed,  or 
were  attempting  innovations.  No  allusion  to  the  village 
coparcenary  is  found  in  any  passage  that  I  have  met. 
Manu  refers  to  the  common  pasturage,  and  to  the  mode  Limitation  of 
of  settling  boundary  disputes  between  villages,  but  seems  to  ^  "«  • 
speak  of  a  state  of  things  when  property  was  already  held 
in  severalty  (Q.  But  we  do  find  scattered  texts  which 
evidence  the  continuance  of  the  village  system,  by  showing 
that  the  rights  of  a  family  in  their  property  were  limited  by 
the  rights  of  others  outside  the  family.  For  instance,  as 
long  as  the  land  held  by  a  family  was  only  portioned  out  by 
the  community  for  their  use,  it  is  evident  that  they  could  not 
dispose  of  it  to  a  stranger  without  the  consent  of  the  general 
body.  This  is  probably  the  real  import  of  two  anonymous 
texts  cited  in  the  Mitakshara :  '^  Land  passes  by  six  f orm- 
aUtiesj  by  consent  of  townsmen,  of  kinsmen,  of  neighbours 
and  of  heirs,  and  by  gift  of  gold  and  water.^'     ''In  regard 

(0  Manu,  Tiii.  §  287—265.    JoUy,  Lect.  88. 
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to  the  immoveable  estate,  sale  is  not  allowed ;  it  may  be 
mortgaged  by  consent  of  parties  interested"  (m).  This 
would  also  explain  the  text  of  Vrihaspati,  cited  Mitakshara, 
i.,  1,  §  30,  ''  Separated  kinsmen,  as  those  who  are  unsep- 
arated,  are  equal  in  respect  of  immoveables,  for  one  has  not 
power  over  the  whole,  to  make  a  gift,  sale  or  mortgage." 
It  is  evident  that  partition  would  put  an  end  to  further 
rights  within  the  family,  but  would  not  affect  the  rights 
which  the  divided  members,  in  common  with  the  rest  of  the 
village  sharers,  might  possess  as  ultimate  reversioners. 
Consequently  they  would  retain  the  right  to  forbid  acts  by 
which  that  reversion  might  be  affected.  And  this  is  the 
law  in  the  Punjab  to  tbe  present  day  (n).  Perhaps  the 
text  of  U9anas,  who  states  that  land  was  "  indivisible  among 
kinsmen  even  to  the  thousandth  degree"  (o),  may  bexeferred 
to  the  same  cause. 

Rigbtof  pre-  §  213.  A  further  extension  of  the  rights  of  co-sharers 

emption.  ^^j^  place,  when  each  sub-division  was  saleable,  but  the 

members  of  the  community  had  a  right  of  pre-emption,  so  as 
to  keep  the  land  within  their  own  body.  This  right  exists, 
and  is  recognized  at  present  by  statute,  in  the  Punjab  (p). 
The  existence  of  an  exactly  similar  right  among  the  Tamil 
inhabitants  of  Northern  Ceylon  is  recorded  in  the  Thesa- 
waleme  (g). 

§  2 1 4.  With  the  exception  of  these  scattered  and  doubtful 
hints,  the  Sanskrit  writers  take  up  the  history  of  the  family 
at  a  period  when  it  had  become  an  independent  unit,  unre- 


(m)  MitakflliaTa,  i.  1^  §  31,  32 ;  see  too  Vivada  Chintamani,  p.  809.  It  will  be 
observed  that  here,  as  in  other  cases,  Vijnaneewara  gives  the  texts  an  explanation 
which  makes  them  harmonize  with  the  law  as  known  to  him.  ^  Bnt  it  is  more 
probable  that  they  were  once  literal  statements  of  a  law  which  in  his  time  had 
ceased  to  exist.    See  Mayr,  24,  30. 

(n)  Punjab  Customs,  73. 

(o)  Mitakshara,  i.  4,  g  26.    See  Mayr,  81. 

(p)  Punjab  Customs,  186 ;  Act  XII  of  1878,  §  2. 

(g)  Thesawaleme,  vii.  §  I,  2.  The  right  of  pre-emption  is  th^re  said  to  extend 
to  tne  vendor's  "heirs  or  partners,  and  to  sucn  of  his  neighbours  whose  grounds 
are  adjacent  to  his  land,  and  who  might  have  the  same  in  mortgage,  shomd  they 
have  been  mortgaged.'* 
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strained  by  any  rights  extdmal  to  itself.  As  regards  tlie 
rights  of  the  members,  inter  ae,  their  statements  are  very 
meagre.  The  status  of  the  undivided  family  was,  appa- 
rently, too  familiar  to  every  one  to  require  discussion.  They 
only  notice  those  new  conditions  which  were  destined  to 
bring  about  the  dissolution  of  the  family  itself.  These  were 
Self-Acquisition,  Partition  and  Alienation. 

§  215.  Self-acquired  property  in  the  earliest  state  of   Origin  of  self- 
Indian  society  did  not  exist  (r).     So  where  the  family  was   ^y.     ^ 
of  the  purely  Patriarchal  type,  the  whole  of  the  property 
was  owned  by  the  father,  and  all  acquisitions  made  by  the 
members  of  the  family  were  made  for  him,  and  fell  into  the 
conunon  stock  («).     When  the  Joint  Family  arose,  self- 
acquisition  became  possible,  but  was  gradual  in  its  rise. 
While  the  family  lived  together  in  a  single  house,  supported  * 
by  the  produce  of  the  conunon  land,  there  could  be  no  room 
for  separate  acquisition.    The  labour  of  all  went  to  the 
common  stock,  and  if  one  possessed  any  special  aptitude  for 
making  clothes  or  implements  of  husbandry,  his  skill  was  ' 
exercised  for  the  conmion  benefit,  and  was  rewarded  by  an 
interchange  of  similar  good  offices,  or  by  the  improvement 
of  the  family  property,  and  the  increased  comfort  of  the  i 
family  home.     But  as  civilization  advanced,  and  commerce 
arose,  new  modes  of  industry  were  discovered,  which  had  no 
appUcation  to  the  joint  property.     As  the  family  had  only  a 
claim  upon  its  members  for  their  assistance  in  the  cultivation 
of  the  land,  and  the  ordinary  labours  of  the  household,  they   \ 
conld  not  compel  the  exertion  of  any  special  form  of  skill, 
unless  it  was  to  meet  with  a  special  reward.    It  was  re- 
cognized that  a  member,  who  chose  to  abandon  his  claims 
npon  the  family  property,  might  do  so,  and  thenceforward 
pursue  his  own  special  occupation  for  his  own  exclusive 
profit  {t).    But  it  might  be  for  the  advantage  of  all  to  keep 
the  specially  gifted  member  in  the  community  by  allowing 

(r)  See  Mayr,  28. 

(«)  Hann,  Tiii.  §  416 ;  ante,  §  206. 

Kt)  Huin,  iz.  S  207 ;  Yajnayalkya,  ii.  §  116 ;  Mayr,  29,  48. 
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him  to  retain  for  himself  the  fruits  of  his  special  industry. 
On  the  other  hand^  an  injury  would  be  done  to  the  family, 
if,  while  living  at  its  expense,  he  did  not  contribute  his  fair 
share  of  labour  to  its  support,  or  if  he  used  any  appreciable 
portion  of  the  family  property  for  the  purpose  of  producing 
that  which  he  afterwards  claimed  as  exclusively  his  own. 
The  doctrine  of  self -acquired  property  sprung  from  a  desire 
to  reconcile  these  conflicting  interests. 


Its  earliest 
fonnB. 


Not  favonred. 


§  216.  The  earliest  forms  of  self-acquisition  appear  to 
have  been  the  gains  of  science  and  valour,  peculiar  to  the 
Brahman  and  the  Kshatriya.  Wealth  acquired  with  a  wife, 
gifts  from  relations  or  friends,  and  ancestral  property,  lost 
to  the  family,  and  recovered  by  the  independent  exertions 
of  a  single  member,  were  also  included  in  the  list;  and 
Manu  laid  down  the  general  rule,  '^  What  a  brother  has 
acquired  by  labour  or  skill,  without  using  the  patrimony,  lie 
shall  not  give  up  without  his  assent,  for  it  was  gained  by 
his  own  exertion"  (w).  But  we  can  see  that  self -acquisi- 
tions were  at  first  not  favoured,  and  that  Manu's  formula 
was  rather  strained  against  the  acquirer  than  for  him. 
Katyayana  and  Vrihaspati  refuse  to  recognize  the  gains  of 
science  as  self -acquisition,  when  they  were  earned  by  meiuis 
of  instruction  imparted  at  the  expense  of  the  family  (t?) ;  and 
Vyasa  similarly  limits  the  gains  of  valour,  if  they  were 
obtained  with  supplies  from  the  common  estate,  such  as  a 
vehicle,  a  weapqn,  or  the  like,  only  allowing  the  acquirer  to 
retain  a  double  share  {w).  It  would  also  seem  doubtful 
whether  the  acquirer  was  originally  entitled  to  the  exclusive 
possession  of  the  whole  of  his  acquisitions.  Yasishtha  says, 
"  If  any  of  the  brothers  has  gained  something  by  his  own 
efforts,  he  receives  a  double  share.'^  This  text  is  supposed 
by  Dr.  Mayr  to  mark  a  stage  at  which  the  only  benefit 
obtained  by  the  acquirer  was  a  right' to  retain,  on  partition. 


(u)  Mann,  ix.  S  206—209 ;  Gantama,  zxviii.  §  27,  i 
11 ;  Vyaea,  8  Dig.  333. 


Narada,  ziii.  §  6,  lOt 


(v)  d  Dig.  333,  340. 


3  Dig.  71 J  V.  May,  iv.  7,  §  12. 
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an  extra  portion  of  the  fmits  of  his  special  industry  (a;).  If' 
that  be  the  correct  explsmation^  the  text  of  Yyasa  just 
quoted  shows  a  further  step  in  advance.  He  restricts  the 
rights  of  the  acquirer,  only  in  cases  where  assistance,  how- 
ever slight,  has  been  obtained  from  the  family  funds ;  as 
where  a  warrior  has  won  spoil  in  battle,  by  using  the  family 
sword  or  chariot.  In  later  times  all  trace  of  such  a  restric- 
tion had  passed  away.  The  text  of  Yasishtha  had  lost  its 
original  meaning,  and  was  explained  as  extending  Manu's 
rule,  not  as  restricting  it;  and  as  establishing  that  a  mem- 
ber of  a  family,  who  made  use  of  the  patrimony  to  obtain 
special  gains,  was  entitled  to  a  double  portion  as  his 
reward  (y).  This  is  evidently  opposed  both  to  the  spirit 
and  the  letter  of  the  ancient  law.  It  has,  however,  come 
to  be  the  present  rule  in  Bengal,  as  we  shall  see  hereafter 
<§  264). 

§  217.  It  does  not  appear  that  an  acquirer  had  from  the  Eight  over  self- 
first  an  absolute  property  in  his  acquisition,  to  the  extent  of 
disposing  of  it  in  any  way  he  thought  fit.  Originally  the 
benefit  which  he  derived  from  a  special  acquisition  seems  to 
have  come  to  him  in  the  form  of  a  special  share  at  the  time 
of  partition  («).  While  the  family  remained  undivided,  he 
would  be  entitled  to  the  exclusive  use  of  his  separate  gains. 
If  he  died  undivided,  they  would  probably  fall  into  the 
common  stock.  Probably  he  was  only  allowed  to  alienate, 
where  such  alienation  was  the  proper  mode  of  enjoying 
the  use  of  the  property.  This  would  account  for  the  dis- 
tinction which  is  drawn  between  self -acquired  movables  and 
immovables.  The  right  to  alienate  the  former  is  universally 
admitted  by  the  commentators,  but  the  Mitakshara  cites 
with  approval  a  text,  which  states  that,  "Though  immova- 


(•)  VasishthA,  xriL  S  51 ;  Kayr,  29,  80;  Dr.  BnrzieU'B  tranelaiioii  of  Vajra- 
drajah  (p.  81)  renders  it,  "  If  any  of  them,  have  self-^oqnired  property,  let  him 
take  two  ahares."-  The  text  seems  to  be  similarly  interpreted  by  Jmmta  Vahana. 
Baja  Bhaga,  ii.  §  41.    See  |io«t,  265. 

(V)  MitakshaiA,  i.  4,  §  29;  Daya  Bhaga,  vi.  1,  §  24-29. 

(z)  Viahnn,  xvii.  §  1 ;  YiqnaYalkya,  ii.  118--120,  and  texts  referred  to  at 
note(tt). 

80 


acquisitions. 
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bles  or  bipeds  have  been  acquired  by  a  man  himself^  a  gift 
or  Bale  of  them  should  not  be  made  without  convening  all 
the  sons'^  (a).  According  to  the  existing  Malabar  law^  a 
member  of  a  tarwdd  may  make  separate  acquisitions^  and 
dispose  of  them  as  he  pleases  during  his  life;  but  anything 
that  remains  undisposed  of  at  his  death  becomes  part  of 
the  family  property  (6).  According  to  the  Thesawaleme  a 
member  of  an  undivided  family  appears  to  have  more  power 
of  disposal  over  self-acquired  than  he  has  over  ancestral 
property,  but  not  an  absolute  power  (c). 

Originally  un-  §  218.  Pabtition  of  family  property,  so  far  as  that  pro- 

^^^'^  perty  consisted  of  land,  could  not  arise  until  the  land  pos- 

sessed by  each  family  had  come  to  be  considered  the  abso- 
lute property  of  the  family,  free  from  all  claims  upon  it  by 
the  community.  Nor  would  there  be  any  very  strong  rea- 
son for  partition,  as  long  as  the  bulk  of  the  property  con- 
sisted of  land.  It  would  furnish  a  better  means  of  sub- 
sistence to  the  members  when  it  remained  in  a  mass,  than 
when  it  was  broken  up  into  fragments.  The  influence  of 
the  head  of  the  family,  and  the  strong  spirit  of  union  which 
is  characteristic  of  Eastern  races,  would  tend  to  preserve 
the  family  coparcenary,  long  after  the  looser  village  bond 
had  been  dissolved.  In  Malabar  and  Canara,  at  the  present 
day,  no  right  of  partition  exists.  In  some  cases,  where  the 
family  has  become  very  numerous,  and  owns  property  in 
different  districts,  the  different  branches  have  split  into  dis- 
tinct tarwdds,  and  become  permanently  separated  in  estate. 
But  this  can  only  be  done  by  common  consent.    No  one 

(a)  "Mitaksbara,  1. 1,  §  27.  This  text  is  asoribed  by  Mr.  Golebrooke  to  VyaM. 
Id  the  Vivada  Ghintajnani,  p.  309,  it  is  attribnted  to  Prakasha,  while  Jagan- 
natba  quotes  it  as  from  Yajnavalkya.  2  Dig.  110.  How  fiar  this  is  stiU  the  law 
in  Sonthem  India  appears  unsettled.  ^  See  poatf  S  818.  The  Vixamitrodsva 
treats  the  consent  of  the  sons  to  the  alienation  of  self-acquired  and  immovable 
property,  like  that  of  separated  members  to  the  alienation  of  separated  im- 
movable property  as  being  desirable  for  purposes  of  evidence,  but  not  necessary 
as  a  matter  of  law.    Viramit.,  p.  87,  §  22. 

(b)  KallaH  v.  Palat,  2  Mad.  H.  G.  162;  Vira  Rayen  v.  Valia  Bant,  8  Mad. 
141 ;  Ryra/ppen  Numhtar  ▼.  Kelu  Kurup,  4  Mad.  150.  By  the  Alya  Santana  law 
of  South  Canara  such  aoquisitioiis  pass  to  the  personal  representatives  of  the 
acquirer.    Antamma  v.  Kaveri,  7  Mad.  575. 

(c)  Thesawaleme,  ii.  §  1. 
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member^  nor  even  all  but  one,  can  enforce  a  division  upon 
any  who  object  (d) .  The  text  of  IJ9anas,  already  quoted  (e), 
which  forbids  the  division  of  land  among  kinsmen,  seems  to 
evidence  a  time  when  the  Hindu  joint  family  was  as  indivi- 
sible as  the  Malabar  tarwdd  (/). 

§  219,  Partition  would  begin  to  be  desired,  when  self-  Ita  origin, 
acquisitions  became  common  and  secure.  A  man  who  found 
that  he  was  earning  wealth  more  rapidly  than  the  other 
members  of  his  family,  would  naturally  desire  to  get  rid  of 
their  claims  upon  his  industry,  and  to  transmit  his  fortune 
entire  to  his  own  descendants.  This  is  one  of  the  com- 
monest motives  which  brings  about  divisions  at  present. 
But  the  family  feeling  against  partition  is  so  strong  (g),  stimnlaied  by 
since  what  one  gains  all  the  others  lose,  that  it  is  probable 
the  usage  would  have  had  a  painful  struggle  for  existence, 
if  it  had  not  been  supported  by  the  strongQ^t  external  influ- 
ence, viz,,  that  of  the  Brahmans.  This  support  it  certainly 
had.  As  long  as  a  family  remained  joint,  all  its  religious 
cerempnies  were  performed  by  the  head.  But  as  soon  as  it 
broke  up,  a  multiplication  of  ceremonies  took  place,  in  exact 
ratio  to  the  number  of  fractions  into  which  it  was  resolved. 
Sence  a  proportionate  increase  of  employment  and  emolu- 
ment for  the  Brahmans.  The  Sanskrit  writers  are  perfectly 
frank  in  advocating  partition  on  this  very  ground.  Manu 
says  (A),  "  Either  let  them  live  together,  or  if  they  desire 
religious  rites,  let  them  live  apart ;  since  religious  duties  are 
multiplied  in  separate  houses,  their  separation  is  therefore 
legal,** — ^to  which  Kulluka  adds,  in  a  gloss,  ''  and  even  laud- 
able  !"  And  so  Guutama  says  (t),  "  If  a  division  takes  place, 
more  spiritual  merit  is  acquired.'* 


{dS  Munda  Chetty  v.  TVmmom,  1  Mad.  H.  C.  880 ;  Timmanpa  v.  Mahalingay 
4Mad.H.0.28. 


le)  Ante,  §  212. 

CO  See  Mayr,  81,  48. 

Gr)  I  liftye  been  aesnro 


[  bftye  been  assured  tbat  even  in  Bengal,  where  the  family  tie  is  so  loose, 
no7>ne  can  enforce  a  division  except  at  the  cost  of  all  natural  love  and  haimony. 
In  Madras  I  have  invariably  found  that  a  family  feud  was  either  the  cause,  or 
the  consequence,  of  a  suit  for  partition. 
(h)  ix.  S  lU.  (0  zzviii.  §  4. 


Digitized  by 


Google 


236 


BAELY  LAW  OF  PEOPKETY. 


Its  development.  §  220.  It  was,  however>  by  very  slow  steps  that  the  right 
to  a  partition  reached  its  present  form.  At  first  it  is  pos- 
sible that  a  member  who  insisted  on  leaving  the  ^rnily  for 
his  own  purposes^  went  out  with  only  a  nominal  share^  or 
such  an  amount  as  the  other  members  were  willing  to  part 
with  (k).  This  is  the  more  probable^  since^  so  long  as  the 
family  retained  its  Patriarchal  f orm^  the  son  could  certainly 
not  have  compelled  his  father  to  give  him  a  share  at  all^  or 
any  larger  portion  than  he  chose.  The  doctrine  that  pro- 
perty was  by  birth — ^in  the  sense  that  each  son  was  the 
equal  of  his  f  ather-^had  then  no  existence.  The  son  was  a 
mere  appendage  to  his  father^  and  had  no  rights  of  pro- 
perty as  opposed  to  him  (Z).  The  family  was  then  in  the 
same  condition  as  a  Malabar  tanodd  is  now.  There  the 
property  is  vested  in  the  head  of  the  family^  not  merely  as 
agent  or  principal  partner,  but  almost  as  an  absolute  ruler. 
The  right  of  the  other  members  is  only  a  right  to  be 
maintained  in  the  family  house,  so  long  as  that  house  is 
capable  of  holding  them.  The  scale  of  expenditure  to  be 
adopted,  and  its  distribution  among  the  different  members, 
is  a  matter  wholly  within  the  discretion  of  the  hwmaven. 
No  junior  member  can  claim  an  account,  or  call  for  an 
appropriation  to  himself  of  any  special  share  of  the  income. 
Partition,  as  we  have  already  seen,  can  never  be  demand- 
ed (m).  It  is  quite  certain  that  in  the  earlier  period  of 
Hindu  law,  no  son  could  compel  his  father  to  come  to  a 
partition  with  him.  Manu  speaks  only  of  a  division  after 
the  death  of  the  father,  and  says  expressly  that  the  brothers 
have  no  power  over  the  property  while  the  parents  live. 
XuUuka  Bhatta  adds  in  a  gloss,  '^  unless  the  father  chooses 


Mftkbar 
tarwid. 


Originally  sub- 
ject to  consent 
of  f  a4^er. 


(h)  Ante,  %  215,  note  {t), 
{I)  Manu,  viii.  §  416 :  ante, 
(m)  ^     ' 


U0. 

^,  2  Mad.  H.  0.  12 1  8tihbu  Hegadi  t.  Ttrngu, 


^..-,  Kunigaratux* 
4Mad.  H.  G.  196;  a 
Ab  to  separate  Maint 

T.  Oovinda,  7  Mad.  852.  As  to  power  of  removing' the  "KarDaven  for  improclent 
management,  see  Ponambilath  KunhoMod  v.  PonambiUUh  KutUaih,  8  Mad.  169. 
As  to  cases  where  a  tarwid  le  split  up  into  sereral  taverais,  or  sub-diTieions,  see 
Chalayil  Kandotha  t.  Chathu,  4  Jiad,  169$  ManmaU  v.  Pakhi,  7  Mad.  488. 
As  to  one  member  haying  senarate  property,  aa  affecting  bis  ri|^t  to  mainteoance. 
8ee  Thaya  t.  Shungwm,bMBid,  71. 
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to  distribute  W  (n).  This  was  no  doubt  added  because 
the  actual  or  mythical  Manu  did  himself  divide  his  property 
among  his  sons,  or  was  alleged  by  the  Veda  te  have  done 
so,  and  the  fact  is  put  forward  by  the  sages  as  an  authority 
for  such  a  division  (o).  The  consent  of  the  father  is  also 
stated  by  Baudhayana,  Gtbutama,  and  Devala  to  be  indis- 
pensable to  a  partition  of  ancestral  property  (p),  and  Sancha 
and  Lichita  even  make  his  consent  necessary  where  the  sons 
desire  to  have  a  partition  of  their  own  self -acquired  pro- 
perty (}).  Subsequently  a  partition  was  allowed  even  Growth  of  son's 
without  the  father's  wish,  if  he  was  old,  disturbed  in  intellect,  ^^^^' 
or  diseased ;  that  is,  if  he  was  no  longer  fit  to  exercise  his 
paternal  authority  (r).  A  final  step  was  taken  when  it  was 
acknowledged  that  father  and  son  had  equal  ownership  in 
ancestral  property;  that  is  to  say,  when  the  Patriarchal 
Family  had  changed  into  the  Joint  Family  («).  It  then 
became  the  rule  that  the  sons  could  require  a  division  of 
the  ancestral  property,  but  not  of  the  acquired  property  {t). 
The  joint  family  then  ceased  to  be  a  corporation  with  per- 
petual succession,  and  became  a  mere  partnership,  termin- 
able at  will. 

§  221.  The  above  sequence  of  rights  is  perfectly  intelli-  Partition  defer- 
gible.     It  is  more  difficult  to  account  for  the  early  limita-  "ot^.^^^"^ 
-tions  upon  partition  with  reference  to  the  mother.    There 
seems  to  be  no  doubt  that  originally  the  right  of  brothers 
to  divide  the  family  estate  was  deferred  tiQ  after  the  death, 
not  only  of  the  father,  but  of  the  mother  {u).     Gautama, 

(n)  Mann,  iz.  §  104 ;  spe  also  Yasishths,  zvii.  §  2d— 29.  A  text  of  Mann  (iz. 
S  209)  is,  howeyer,  cited  in  the  Mitaksbara,  (i.  6,  §  11)  as  evidencing  the  right  of 
Bonf  to  compel  a  partition  of  the  ancestral  property  held  by  their  father.  The 
translation  given  Dy  Sir  W.  Jones  ihrethren  for  aons)  is  incorrect,  see  2  W.  &  B. 
xziv.  The  text  itself  refers,  not  to  partition,  bnt  to  self -aoquisition.  It  con- 
templates the  continuance  of  the  coparcenary,  not  its  dissolution,  and  points 
<mt  what  property  falls  into  the  common  stock,  and  what  does  not. 

(o)  Apafltamba,  xiv.  §  11 ;  Bandhayana,  ii.  2,  §  1. 

(p)  Bandhayana,  ii.  2, 14;  Gautama,  xxviii.  §  2 ;  Devala,  2  Dig.  522. 

(9)  2  Dig.  526,  588. 

(r)  Sanluia,  or  Harita,  cited  Mitakshara,  i.  2,  §  7- 

(s)  See  ante,  §  207;  poae,  §  229. 

(i)  Yyasa,  S  Dig.  85 ;  Vishnu,  xvii.  §  1,  2. 

(u)  iUttiat  ix.  §  104;  Sancha  &  IMnt^,  2  Dig.  588 ;  Yajnavalkya,  ii.  §  117 ; 
Wa^hu^  i.  3,  6  1^;  DayaBhaga,  iii.S  1. 
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Narada  and  Yrihaspati  allow  of  partition  daring  the  mother's 
life^  bnt  make  it  an  essential  that  she  should  have  become 
incapable  of  child  bearings  or  that  cohabitation  on  the  part 
of  the  father  should  have  ceased  {v).  The  latter  limitation, 
which  is  also  the  later,  may  be  explained  as  intended  to 
protect  the  interests  of  after-born  children  (w).  It  would 
operate  as  forbidding  partition  until  after  possibility  of  far- 
ther issue  was  extinct.  But  why  extend  the  prohibition  to 
the  death  of  the  mother  when  the  father  was  already  dead  ? 
It  might  be  suggested  that  this  prohibition  was  necessary 
at  a  time  when  a  widow  was  authorized  to  raise  up  issue  by 
a  relation.  But  it  seems  to  me  that  it  may  evidence  a  time 
when  the  widow  had  a  life  estate  in  her  husband's  property, 
even  though  he  left  issue.  It  has  often  been  said  that  the 
ground  on  which  a  widow's  right  of  inheritance  is  rested, 
viz.f  that  she  is  the  surviving  half  of  her  husband,  would 
be  a  reason  for -her  inheriting  before  her  sons,  instead  of 
after  them  {x).  Now  according  to  the  Thesawaleme  this  is 
actually  the  rule.  Where  the  father  dies  leaving  children, 
the  mother  takes  all  the  property,  and  gives  the  daughters 
their  dowry,  but  the  sons  may  not  demand  anything  as 
long  as  she  lives  (y).  An  indication  of  such  a  state  of 
things  having  once  existed  may  perhaps  be  found  in  the  text 
of  Sancha  and  Lichita  (a),  which,  after  forbidding  partition 
without  the  father's  consent,  goes  on  to  say,  '^  Sons  who  have 
parents  living  are  not  independent,  nor  even  after  the  death 
of  their  father  while  their  mother  lives."  And  similarly 
Narada  makes  the  dependence  of  sons,  however  old,  last 
during  the  life  of  both  parents;  and,  in  default  of  the 
father,  places  the  authority  of  the  mother  before  that  of  her 
first-bom  (a). 

(v)  GkkutamA,  zxviii.  §  2 ;  Narada,  xiu.  S  8j  8  Big.  48. 

(to)  Daya  Bhaga,  i.  §  45.  The  Sarasvati  Yilasa,  p.  12,  §  61  treats  it  as  intro- 
duced in  the  father's  interest,  so  as  to  secure  him  against  a  compalsory  partition, 
so  long  as  he  might  wish  to  marry  again. 

(x)  See  8  Dig.  79. 

iy)  Thesawaleme,  i.  §  9. 

(«)  2  Dig.  583. 

(a)  Narada,  iii.  §  88,  40 :  ''  He  is  of  age  and  independent  in  case  his  parents 
be  dead.    Daring  their  lifetime  he  is  dependent,  eyen  though  he  he  grown  old. 
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§  222.  Whex^  we  come  to  the  commentators  who  wrote  at  Besi^ctioiis 
a  time  when  all  these  restrictions  had  passed  away^  we  find  "^^ 
that  the  above  passages  had  lost  all  meaning  for  them.  But 
no  EUnda  lawyer  admits  that  any  sacred  text  can  conflict 
with  existing  law.  As  nsoal^  they  attempt  to  reconcile  the 
irreconcilable^  either  by  forced  explanations^  or  by  simple 
collocation  of  contradictory  passages,  without  any  effort  to 
explain  their  bearing  npon  each  other.  The  Mitakshara,  in  Mitakshara. 
dealing  with  the  time  of  partition,  quotes  several  of  the  texts 
just  cited,  as  establishing  that  partition,  during  the  father's 
lifetime,  can  only  be  made  in  three  cases,  viz.y  first,  when 
he  himself  desires  it;  or  secondly,  even  against  his  will, 
when  both  parents  are  incapable  of  producing  issue ;  or 
thirdly,  when  the  father  is  addicted  to  vice,  or  afflicted  with 
mental  or  bodily  disease  (6).  And  so  he  quotes,  without 
any  objection  or  explanation,  the  passage  which  directs 
partition  to  take  place  after  the  death  of  both  parents  (c). 
But  in  treating  of  the  rights  of  father  and  son  to  ancestral 
property,  he  explains  these  texts  as  referring  only  to  the 
self-acquired  property  of  the  father,  and  concludes  that 
''while  the  mother  is  capable  of  bearing  more  sons,  and  the 
&ther  retains  his  worldly  affections,  and  does  not  desire 
partition,  a  distribution  of  the  grandfather's  estate  does 
nevertheless  take  place  by  the  will  of  the  son''  (d). 

§  223.  The  Smriti  Ohandrika  explains  the  passage  of  Smriti  Chan- 
Manu,  ix.  §  104,  which  defers  partition  till  after  the  death  of  ^"^* 
both  parents,  as  meaning  that  the  property  of  each  parent 
can  only  be  divided  after  his  or  her  decease  («).    But  the 
result  of  an  involved  disquisition  as  to  the  right  of  sons  to 
exact  partition  during  the  father's  life,  appears  to  be,  that 

Of  the  two  parents  the  father  has  the  greater  anthority,  emce  the  seed  is  worth 
more  than  we  field ;  in  default  of  the  father,  the  mother ;  in  her  default,  the 
first-horn.  These  are  never  suhjeot  to  any  control  from  dependent  persons ; 
they  are  fully  entitled  to  give  orders,  and  make  gifts  or  sales/' 

(S)  Kxtakshara,  L  2,  §  f.    The  Viramitrodaya  only  recognises  the  1st  and  8rd 
cases,  (p.  49,  S  4). 

(c)  ifitakshara,  i.  8,  §  1,  2. 

(d)  Mitakshara,  i.  6,  §  5,  7,  8, 11.    To  the  same  effect  is  the  Mayokha-,  iv. 
§1—1 

(«)  Smriti  Chandrika,  i.  S  12—17. 
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Bon^  writers. 


Rights  of 
mother. 


as  long  as  the  father  is  competent  to  beget  chfldren^  and 
to  manage  the  family  affairs^  the  sons  have  not  such  inde* 
pendent  power  as  entitles  them  to  compel  him  to  proceed 
to  a  division  (/). 

It  will  be  seen  hereafter  {g),  that,  until  quite  lately,  the 
point  was  still  open  to  discussion  in  Southern  India. 

§  224.  The  writers  of  the  Bengal  school  had  to  perform 
an  exactly  opposite  feat  of  interpretation  to  that  accom- 
plished by  those  of  the  Benares  school.  The  latter  con- 
sidered the  sons  to  be  joint  owners,  with  their  father,  and 
had  to  explain  away  the  texts  which  restricted  or  delayed 
their  right  to  a  partition.  The  former  considered  that  the 
father  was  the  exclusive  owner,  and  had  to  explain  away  the 
other  texts  which  authorised  a  partition.  The  mode  in 
which  they  attained  this  result  will  be  found  in  the  first 
chapter  of  the  Daya  Bhaga.  Jimuta  Yahana  takes  up  all 
the  texts  which  assert  that  sons  cannot  compel  a  partition 
during  the  father's  lifetime,  as  supporting  his  view  that 
property  in  the  sons  arises  not  by  birth,  but  by  the  death 
of  the  father.  Consequently,  even  in  the  case  of  ancestral 
property,  there  can  be  no  partition  during  the  father's  life, 
without  his  consent.  Upon  his  death,  whether  actual  or 
civil,  the  property  of  the  sons  arises  for  the  first  time,  and 
with  it  their  right  to  a  division  (A). 

§  225.  The  condition  that  the  mother  should  be  past 
child-bearing,  is  taken  by  the  writers  of  the  school  to  be  a 
limitation  upon  the  father's  power  to  make  a  partition,  where 
the  property  is  ancestral,  on  the  ground,  that  if  the  ancestral 
estate  were  divided  while  the  mother  was  still  productive, 
the  after-bom  children  would  be  deprived  of  subsistence  (i). 
They  also  interpret  literally  the  prohibition  against  partition 


(/)  Smriti  Chandrika,  i.  §  1&— 28,  28-38. 

(o)  Post,  §430. 

(k)  Daya  Bhaga,  i.  §  11—81, 88—44, 50 ;  ii.  §  8.  Raghnnandana,  i.  5—14 ;  iL  26, 
34,  86.  This  appears  to  be  the  rule  in  the  Punjab.  See  Punjab  Cnstomarr  Law, 
II.  168,  III.  122. 

(0  Daya  Bhaga,  i.  §  45 ;  D.  K.  S.  vi.  §  1. 
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even  after  tie  father's  death,  while  the  mother  is  still  alive, 
and  repudiate  the  explanation  that  this  prohibition  relates 
to  the  separate,  property  of  the  mother  (fc).  Later  com- 
mentators, however,  do  not  allow  that  the  role  is  still  in 
force,  or  get  out  of  it,  by  the  usual  Bengal  formula,  that  it 
is  morally  wrong  but  legally  valid.  In  practice  neither  the 
mother's  death  nor  consent  is  now  required  (Z). 

§  226.  The  result  of  this  long  history  is,  that  the  right  to  Besults. 
a  partition  at  any  time,  between  co-sharers,  is  now  admitted 
universally.  But  the  writers  of  the  Bengal  school  do  not 
allow  that  sons  are  co-sharers  with  their  father.  Elsewhere 
all  members  of  a  Joint  Family  are  considered  to  be  co- 
sharers,  whether  they  are  related  to  each  other  lineally  or 
collaterally. 

§  227.  The  Right  op  Alibnation  of  course  proceeds  pari  Development  of 
fossu  with  the  development  of  property  from  its  conmiunal  "*  ^^  ^' 

to  its  individual  form.  As  each  new  phase  of  property  arose, 
there  was  a  transitional  period  before  it  absolutely  escaped 
from  the  fetters  which  had  ceased  to  be  properly  binding 
upon  it.  We  have  already  seen  reason  to  believe,  that  there 
was  a  time  when  the  shares  of  separated  kinsmen  in  land 
were  not  absolutely  at  their  own  disposal.  But  all  such  re- 
strictions had  passed  away  before  the  time  of  Narada  (m). 
So  it  would  appear  that  at  first  sons  were  not  at  liberty  to 
dispose  of  their  own  self -acquired  property,  and  it  is  still  an 
unsettled  point  whether,  under  Mitakshara  law,  a  father  has 
absolute  control  over  self -acquired  land  (»).  Conversely,  a 
relic  of  the  supreme  power  of  the  father,  as  head  of  the 
family,  may,  perhaps,  be  found  in  his  asserted  right  to  dis- 
pose of  ancestral  movables  at  pleasure  (o).  Possibly  the 
absolute  obligation  of  the  sons  to  pay  his  debts  may  bo 
traceable  to  the  same  source  (p). 

(k)  Daya  Bhaga,  iii.  §  1—11 ;  D.  K.  S.  vii.  §  1.    See  F.  MacN.  87,  67 ;  1  W. 
MaoN.49. 
(l)  S  Dig.  78 ;  1  W.  MaoN.  50. 

(m)  Ante,  §  212 ;  Narada.  xiii.  §  43.  (o)  Post,  §  281. 

(n)  Ante,  §  206 ;  post,  §  288.  (p)  Post,  §  278. 
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Joint  property.  §  228.  As  regards  joint  property,  it  necessarily  followed* 
from  the  very  essence  pf  the  idea,  that  no  one  ownar  could 
dispose  of  that  which  belonged  to  others  along  with  himself, 
unless  with  their  consent,  or  under  circumstances  of  neces- 
sity, from  which  their  assent  might  be  implied  (3).  But  a 
most  important  difference  of  opinion  arose,  as  to  who  were 
joint  owners  in  property,  and  as  to  the  power  of  disposal 
each  joint  owner  had  over  his  own  share. 


Power  of 
father. 


The  former  point  arose  with  reference  to  the  position  of  a 
father  in  regard  to  his  sons.  Where  the  Joint  Family  was 
an  enlargement  of  the  Patriarchal  Family,  the  power  of  the 
head  would  necessarily  be  different,  according  as  he  was 
looked  upon  as  the  father  of  his  children,  or  merely  as  the 
manager  of  a  partnership  (r).  The  texts  which  had  their 
origin  in  the  former  stage  of  the  family,  would  necessarily 
ascribe  to  him  wider  powers  than  those  which  originated  in 
its  later  stage.  For  instance,  when  Narada  says,  "  women, 
sons,  slaves,  and  attendants  are  dependent;  but  the  head 
of  a  family  is  subject  to  no  control  in  disposing  of  his  here- 
ditary property"  (a) ; — he  is  evidently  quoting  a  text  which 
had  once  been  true  of  the  father  as  a  domestic  despot,  but 
which  had  long  since  ceased  to  be  true  of  him  as  the  head 
of  a  Joint  Family.  At  each  stage  of  the  transition,  the 
original  writers,  who  spoke  merely  with  reference  to  the 
facts  which  were  under  their  own  eyes,  would  speak  clearly 
and  unhesitatingly.  When  the  era  of  commentators  arrived, 
who  had  to  weave  a  consistent  theory  out  of  conflicting 
texts,  all  of  which  they  were  bound  to  consider  as  equally 
holy  and  equally  true,  controversy  would  begin.  Those 
who  wished  to  diminish  the  father's  authority  would 
quote  the  later  texts.  Those  who  wished  to  enlarge  his 
authority  would  quote  the  earlier  texts.  This  is  exactly 
what  took  place. 


(q)  Vyasa,  1  Dig.  455  j  2  Dig.  189. 

(r)  Ante,  §  207. 

(«)  Narada,  iii.  §  36. 
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§  229.  The  aatkor  of  the  Mitakshara  entets  into  an  elaho-  Mitakshara. 
rate  disquisition^  as  to  whether  property  in  the  son  arises 
for  the  firtt  time  by  partition,  or  the  death  of  the  previous 
owner,  or  exists  previously  by  birth  (/).  He  quotes  two 
anonymous  texts,  '^  The  father  is  master  of  the  gems,  pearls, 
coral,  and  of  all  other  (movable  property),  but  neither  the 
&ther  noi^  the  grandfather  is  of  the  whole  immovable 
estate  ;'^  and  this  other  passage,  '^  By  favour  of  the  father, 
clothes  and  ornaments  are  used,  but  immovable  property 
tnay  not  be  consumed  even  with  the  f  ather^s  indulgence"  {u) . 
He  sums  up  his  views  in  §  27,  28,  as  follows : — "  Therefore 
it  is  a  settled  point  that  property  in  the  paternal  or  ancestral 
estate  is  by  birth,  although  the  father  have  independent  ProDerty  b  by 
power  in  the  disposal  of  effects  other  than  immovables  for 
indispensable  acts  of  duty,  and  for  purposes  prescribed  by 
texts  of  law,  as  gifts  through  affection,  support  of  the  family, 
relief  from  distress,  aud  so  forth ;  but  he  is  subject  to  the 
control  of  his  sons  and  the  rest  in  regard  to  the  immovable 
estate,  whether  acquired  by  himseK  or  inherited  from  his 
&ther  or  other  predecessor ;  since  it  is  ordained,  ^  though 
immovables  or  bipeds  have  been  acquired  by  a  man  himself, 
a  gift  or  sale  of  them  should  not  be  made  without  con- 
vening all  the  sons.  They  who  are  born,  and  they  who  are 
yet  unbegotten,  and  they  who  are  still  in  the  womb,  require 
the  means  of  support.  No  gift  or  sale  should  therefore  be 
made.'  "  An  exception  to  it  follows  :  ''  Even  a  single  indi- 
vidual may  conclude  a  donation,  mortgage,  or  sale  of  im- 
movable property  during  a  season  of  distress,  for  the  sake 
of  the  family,  and  especially  for  pious  purposes.*' 

§  230.  The  opinion  of  Vijnanesvara  that  sons  had  by 
birth  an  equal  ownership  with  the  father  in  respect  of  an- 
cestral immovable  property,  is  followed  by  all  writers  except 
those  of  the  Bengal  school,  and  is  now  quite  beyond  dis- 

(t)  Mitokshaza,  i:  1,  §  17—27.    Viramit.,  ch.  i. 

(u)  MHakahaja^  §  21.  The  former  of  these  texts  is  cited  by  Jimnta  Vahana,  ii. 
§  22,  as  from  Yajnavalkya^  but  cannot  be  found  in  the  existing  text.  It  is  also 
opposed  to  YajnavaUrya,  ii.  §  121,  quoted  post,  §  232. 
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pate  {v).  Bat  apon  the  other  points^  viz,,  as  to  the  extent 
of  the  father's  power  over  ancestral  movables,  and  the 
limitation  apon  his  power  over  self-acqaired  land,  there  is 
no  sach  harmony,  and  his  own  views  appear  to  have  been 
in  a  state  of  flax  apon  the  sabject. 

Father's  power         §  231.  As  regards  movables,  it  is  evident  that  the  head 

over  movables.         i.  Ii       *       .1  1      ,         .     ,  .  .  -     , 

of  the  family,  whether  m  his  capacity  as  father  or  as  mana- 
ger, mast  necessarily  have  a  very  large  control  over  them. 
Money  and  articles  prodaced  to  be  sold  or  bartered,  he  must 
have  the  power  to  dispose  of,  in  the  ordinary  management 
of  the  property.  Clothes,  jewels,  and  the  like  he  woald 
apportion  to  and  reclaim  from  the  varioas  members  of  the 
family  at  his  discretion.  Household  utensils,  and  imple- 
ments of  trade  or  husbandry,  he  would  buy,  exchange  and 
dispose  of  as  the  occasion  arose.  Now,  in  early  times, 
movable  property  would  be  limited  to  such  articles.  Even 
at  the  present  day,  not  one  Hindu  family  in  a  thousand 
possesses  any  other  species  of  chattel  property.  The  very 
instance  adduced  by  the  text — ^gems,  pearls  and  corals — 
points  to  things  over  which  the  father  would  necessarily 
have  a  special  control.  And  the  Mayukha  says  of  this  very 
text,  "it  means  the  father's  independence  only  in  the 
wearing  and  other  use  of  ear-rings,  rings,  &c.,  but  not  so  far 
as  gift  or  other  alienation.  Neither  is  it  with  a  view  to  the 
cessation  of  the  cause  of  his  ownership  in  the  production  of 
a  son.  This  very  meaning  is  made  manifest  also  by  the 
text  noticing  only  gems  and  such  things  as  are  not  injured 
by  use"  {w). 

§  232.  In  another  portion  of  the  Mitakshara  (x)  he  quotes 
without  comment  a  text  of  Yajnavalkya  (ii.  §  121).  '^  The 
ownership  of  father  and  son  is  the  same  in  land  which  was 
acquired  by  the,  grandfather,  or  in  a  corrody  (or  settled 

(v)  Smriti  Cliandrika,  viii.  §  17—20;  Madliavi^,  §  15,  16;  Vaiadrajah, 
pp.  ^—6 ;  V.  May.,  iv.  1,  S  8,  4 ;  Vivada  Chintamani,  809.  As  to  whether  hina 
purchased  with  ancestral  moTable  property  possesses  incidents  of  ancestral  im- 
movable, see  §  261. 

{w)  V.  May.,  iv.  1,  §  5.  (x)  Mitakshara,  i.  5,  §  3. 


Digitized  by 


Google 


EIGHT  OF  ALIENATION.  245 

income),  or  in  cliattels  wHcli  belonged  to  him/^  This  evi- 
dently contradicts  the  idea  that  the  father  had  any  abso- 
lute power  of  disposal  over  ancestral  movables.  Farther, 
although  in  ch.  i.  1,  §  24,  he  lays  down  the  general  principle, 
that  "  the  father  has  power,  under  the  same  text,  to  give 
away  such  effects,  though  acquired  by  his  father ;"  in  §  27, 
already  quoted,  he  seems  to  limit  this  power  to  the  right  of 
disposing  of  movables  for  such  necessary  or  suitable  pur- 
poses as  would  come  within  the  ordinary  powers  of  the 
head  of  a  household.  It  is  evidently  one  thing  to  bestow  a 
rupee  on  a  beggar,  and  another  to  give  away  the  balance 
at  the  bank.  Lastly,  it  is  important  to  observe,  that  none 
of  the  later  writers  in  Southern  India,  who  follow  the 
Mitakshara,  make  any  such  distinction.  They  quote  the 
above  text  of  Yajnavalkya,  and  a  similar  one  from  Vrihas- 
pati,  which  place  ancestral  movables  and  immovables  on 
exactly  the  same  footing  as  regards  the  son's  right  by 
birth  (y). 

§  233.  As  regards  the  second  point,  viz.,  the  restriction  Over  eelf-ac- 
upon  a  father's  power  to  dispose  of  his  own  self-acquired  ^^"^  ^^• 
land,  Vijnanesvara  is  equally  at  variance  with  himself.     He 
asserts  the  restriction  in  the  most  unqualified  terms  in  the 
passage  already  quoted.     He  denies  it  in  equally  unqualified 
terms  in  a  later  passage  («).     "  The  grandson  has  a  right  of 
prohibition,  if  his  unseparated  father  is  making  a  donation,  Mitakshara. 
or  a  sale  of  effects  inherited  from  the  grandfather ;  but  he 
has  no  right  of  interference,  if  the  effects  were  acquired  by 
the  &ther.     On  the  contrary,  he  must  acquiesce,  because 
he  is  dependent.     Consequently  the   difference   is   this : 
although  he  have  a  right  by  birth  in  his  father^s  and  in  his 
grandfather's  property,  still,  since  he  is  dependent  on  his 
&ther  in  regard  to  the  paternal  estate,  and  since  the  father 

{y)  SmritiCliandrik%vm.  §17— 20;  Madhaviya,  §  16,  16;  Varadrajah,  §4—6. 
Eiaetly  a  irimi1a.r  conflict  of  opinion  to  that  which  is  found  in  the  Mitakshara  aa 
retards  the  father's  power  of  disposal  over  movable  property  appears  in  the 
Viramitrodaya,  at  p.  6,  §  9 ;  p.  74,  §  17,  and  p.  16,  §  30.  See  the  modem  deci< 
lions  on  this  point,  pok.  §  810. 

(z)  MitakB&a,  i.  6,  §  9, 10, 11. 
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SmritiCban- 
drika. 


Yivada  Chinta- 
maiii* 


has  a  predommant  intereBt,  as  it  was  acquired  by  lumself, 
the  son  must  acquiesce  in  the  father^s  disposal  of  his  own 
acquired  property ;  but  since  both  haye  indiscriminately  a 
right  in  the  grandfather^s  estate^  the  son  has  a  power  of 
interdiction."  And  in  the  next  paragraph  he  quotes  Manu^ 
ix.  §  209^  as  showing  that  the  father  was  not  compelled  to 
share  self -acquired  wealth  with  his  sons.  The  Smriti  Chan- 
drika  is  explicit  on  the  point  that  as  regards  all  self -acquired 
property,  without  any  exception,  the  father  has  independent 
power,  to  the  extent  of  giving  it  away  at  his  pleasure,  or 
enjoying  it  himself,  and  he  cites  texts  of  Eatyayana  and 
Vrihaspati,  which  state  this. to  be  the  rule,  as  plainly  as  can 
be  (a).  On  the  other  hand,  the  Vivada  Chintamani,  which 
always  maintains  the  rights  of  the  family  in  their  strictest 
form,  cites  with  approval  the  same  text  as  that  which  is 
relied  on  by  the  Mitakshara,  as  restraining  the  dealings  of 
the  father  with  self -acquired  land  (fc).  But  in  an  earlier 
chapter  the  author  states  the  unqualified  rule,  '^  Self-acquired 
property  can  be  given  by  its  owner  at  his  pleasure"  (p.  76), 
and  at  p.  229  he  repeats  the  same  rule  expressly  as  to  a 
father. 


Explanation  of 
text. 


§  234.  It  is  probable  that  the  text  which  is  relied  on  both 
by  the  Mitakshara  and  the  Vivada  Chintamani,  was  one  of 
a  class  of  texts  which  forbid  the  alienation  by  a  man  of  his 
entire  property,  so  as  to  leave  his  family  destitute  (c).  To 
our  ideas  such  a  prohibition  would  seem  to  be  unnecessary. 
But  in  India,  where  generosity  to  Brahmans  was  inculcated 
as  the  first  of  virtues,  and  a  life  of  asceticism  and  men- 
dicancy was  pointed  out  as  the  fitting  termination  of  a 
virtuous  career  (cQ,  a  direction  that  a  man  should  be  just 
before  he  was  generous,  might  not  have  been  uncalled  for. 


(a)  Smriti  Ghandrika,  viii.  §  22—28.  Mr.  Golebrooke  refers  to  both  the 
Smriti  Chandrika  and  the  MadhaTiya  as  laying  down  exactly  the  opposite  doc- 
trine (2  Stra.  H.  L.  489,  441).  I  suppose  the  passages  he  i^sfers  to  are  in  por- 
tions which  have  not  yet  been  translated.    I  have  been  unable  to  find  them. 

<&)  Vivada  Chintamani,  §  809. 

(c)  See  Narada,  iv.  §  4,  5;  Vrihaspati,  2  Dig.  98;  Daksha,  2  Dig.  110; 
Viramit.,  p.  89. 

(d)  Mann,  vi. 
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Whether  the  direction,  so  far  as  it  regards  self  ^acquired 
land,  is  anything  more  than  a  moral  precept,  is  a  point 
which  cannot  be  treated  as  absolutely  settled  even  now  (e). 

§  236.  When  we  come  to  Jimnta  Vahana,  we  find  that  by  The  Day* 
a  little  dexterous  juggling  he  arrives  at  exactly  the  opposite 
conclusion  from  that  of  the  Hitakshara,  out  of  precisely  the 
iBame  premises.  He,  too,  discusses  the  origin  of  a  son's  right 
in  property,  with  the  same  elaborate  subtlety  as  Yijnane&- 
yara,  and  announces  as  the  result  of  the  texts,  "  That  sons 
have  not  a  right  of  ownership  in  the  wealth  of  the  living 
parents,  but  in  the  estate  of  both  when  deceased"  (/).  The 
process  he  adopts  is  as  follows.  He  relies  on  the  texts  of 
Manu  and  Devala  which  prohibit  partition  in  the  father's 
lifetime,  without  his  consent,  as  showing  that  the  father  was 
the  absolute  owner  of  the  property  (jr).  He  then  grapples 
with  the  text^-""The  father  is  master  of  the  gems,  pearls 
and  corals,  and  of  all  other  (movable  property),  but  neither 
the  father  nor  the  grandfather  is  so  of  the  whole  immovable 
estate.''  From  this  he  argues,  1.  That  since  the  grand- 
&ther  Is  mentioned,  the  text  must  relate  to  his  effects,  viz.^ 
to  ancestral  property ;  2.  That  with  regard  to  such  pro- 
perty, ''  the  father  has  authority  to  make  a  gift  or  other 
similar  disposition  of  all  effects  other  than  land,  &c.,  but 
not  of  immovables,  a  corrody,  and  chattels,  (i.fl.,  slaves)  ;" 
3.  That  even  as  to  land  '^the  prohibition  is  not  against  a 
donation  or  other  transfer  of  a  small  part  not  incompatible 
with  the  support  of  the  family.  For  the  insertion  of  the 
word  '  whole'  would  be  unmeaning  (if  the  gift  of  even  a 
small  part  were  forbidden) ,"  The  other  texts  which  forbid 
a  transfer  by  one  of  several  joint  owners,  or  even  the  sale 
by  a  father  of  his  own  self -acquisitions  without  the  consent 
of  his  sons,  he  dismisses  with  the  simple  remark,  that  £hej 
ODly  show  a  moral  offence:  "Therefore,  since  it  is  denied 


ie)  Soe  the  modem  deoiaioiiBi  posf,  §  818. 

if)  D»ya  Bhaga,  i.  «  80 ;  D.  K.  S.  vi.  §  18.    Baghunandana,  i.  5—14  j  ii  J 

{g)  Daya  Bhaga,  i.§  12-84. 
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that  a  gift  or  sale  should  be  made^  the  precept  is  infringed 
by  making  one.  But  the  gift  or  transfer  is  not  null,  for  a 
fact  cannot  be  altered  by  a  hundred  texts'^  {h). 

Attempt  to  §  236.  Of  course  this  argument  is  opposed  to  the  first 

reooncile  usage  ,  ox* 

with  texts.  principles  both  of  historical  and  legal  reasoning.     Manu 

and  Deyala  forbid  compulsory  partition  at  the  wiU  of  the 
sons,  in  order  to  prevent  the  family  corporation  being 
broken  up.  The  whole  object  of  the  prohibition  would  be 
frustrated  if  the  father  was  at  liberty  to  dispose  of  its  pro- 
perty, in  whole  or  in  part,  at  his  own  pleasure.  Not  a  sug- 
gestion is  to  be  found  in  any  writer  earlier  than  Jimuta 
Yahana  himself,  that  he  possessed  such  a  right,  or  anything 
approaching  to  it  {i).  Every  authority  which  speaks  of 
alienation,  directly  negatives  the  existence  of  such  a  right. 
It  might  with  equal  logic  be  argued,  that  the  kamaven  of  a 
Malabar  tarw&d  at  the  present  day  is  absolute  owner  of  its 
property,  because  none  of  the  junior  members  can  demand 
a  share.  The  indissoluble  character  of  the  property  would 
furnish  as  complete  an  answer  to  the  former  claim  as  it 
does  to  the  latter.  As  to  the  suggestion  that  what  is  for- 
bidden may  still  be  valid,  Mr.  W.  MacNaghten  points  out, 
that  there  is  a  distinction  between  an  improper  bat  legal 
mode  of  dealing  with  a  man's  self-acquisition,  which  is 
wholly  his  own,  and  an  improper  and  illegal  manner  of 
dealing  with  ancestral  land  which  is  only  shared  by  him 
with  his  sons.  He  was  of  opinion  that,  as  to  the  former, 
the  father  could  dispose  of  it  as  he  liked,  while  as  to  the 
latter  he  could  only  dispose  of  his  own  share  (k).  But  the 
badness  of  the  reasoning  arose  from  the  fact  that  Jimuta 
Vahana  considered  it  necessary  to  reconcile  the  usage  which 
had  sprung  up  in  Bengal,  with  the  letter  of  texts  which 


(h)  DayaBha^a,  ii.  §  23-80  j  D.  K.  S.  vi.  §  18—20. 

(i)  The  only  exception  is  the  text  of  Narada,  cited  ant^t  §  228,  which,  even  if 
it  IS  to  be  token  literally,  plainly  refers  to  a  time  anterior  to  that  of  the  Joint 
Family. 

(k)  1  W.  MacN.  Pref.,  vi.  2—15.  See  per  East,  C.J.,  2  M.  Dig,  200— 204 ; 
ner  Peacock,  C.J.  Mangala  v.  Dinanath,  4  B.  L.  R.  (O.  C.  J.)  78;  S.  C.  12. 
Snth.  (A.  <).  J.)  35.    As  to  the  modem  decisions,  seopost,  S  346. 
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applied  to  a  state  of  things  that  had  ceased  to  exist.  He  was 
the  apologist  of  a  revolution  which  must  have  been  complet- 
ed long  before  he  wrote.  But  from  his  writings  that  revo- 
lution derived  the  stability  due  to  a  supposed  accordance 
with  tradition.  If  no  law-books  of  a  later  tone  than  the 
Mitakshara  had  been  in  existence  when  our  Courts  were 
established^  there  can  be  little  doubt  that  the  conscientious 
logic  of  English  judges  would  have  refused  to  recognize 
that  the  revolution  had  ever  taken  place, 

§  237.  There  are  probably  no  materials  in  existence  which  Suggested  ex- 
would  enable  us  to  trace  the  causes  of  that  change  in  popu-  BengaldoctTiDes. 
lar  feeling,  and  family  law,  which  is  marked  by  the  differ- 
ence between  the  Mitakshara  and  the  Daya  Bhaga.  Much 
was  of  course  due  to  the  natural  progress  of  society.  A 
race  so  full  of  commercial  activity  as  the  Hindus  who  were 
settled  along  the  lower  course  of  the  Ganges,  would  find 
their  growth  cramped  by  the  Procrustean  bed  of  ancient 
tradition.    As  soon  as  land  came  to  be  looked  on  as  an  y 

object  of  mortgage  and  sale,  the  restraints  upon  alienation 
imposed  by  the  early  law  would  be  found  insufferable.  But  I 
imagine  that  the  Brahmanical  influence  helped  most  strongly 
in  the  same  direction.  Sir  H.  S.  Maine,  while  discuss- 
ing a  similar  transition  in  Celtic  law,  says,  "When  this 
writer  affirms  that,  under  certain  circumstances,  a  tribes- 
man may  grant  or  contract  away  tribal  land,  his  ecclesi- 
astical leaning  constantly  suggests  a  doubt  as  to  his  legal 
doctrine.  Does  he  mean  to  lay  down  that  the  land  may  be 
parted  with  generally,  or  only  that  it  may  be  alienated  in 
favour  of  the  Church  ?  This  difficulty  of  construction  has 
an  interest  of  its  own.  I  am  myself  persuaded  that  the 
influence  of  the  Christian  Church  on  law  has  been  very 
generally  sought  for  in  a  wrong  quarter,  and  that  historians 
of  law  have  too  much  overlooked  its  share  in  diffusing  the 
conceptions  of  free  contract,  individual  property,  and  testa- 
mentary succession,  through  the  regions  beyond  the  Roman 
Empire,  which  were  peopled  by  communities  held  together 
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by  tte  primitive  tie  of  consanguinity.  It  is  generally 
agreed  among  scholars  that  churchmen  introduced  these 
races  to  wills  and  bequests.  The  Brehon  tracts  suggest  to 
me  at  least  that,  along  with  the  sacredness  of  bequests, 
they  insisted  upon  the  sacredness  of  contracts ;  and  it  is 
well  known  that,  in  the  Germanic  countries,  their  ecclesi- 
astical societies  were  among  the  earliest  and  largest 
grantees  of  public  or  '  f  olk^  land.  The  Will,  the  Contract, 
and  the  Separate  Ownership,  were  in  fact  indispensable  to 
the  church  as  the  donee  of  pious  gifts'*  (I). 

Influence  of  §  238.  It  seems  to  me  that  every  word  of  this  passage  is 

applicable  to  the  effect  caused  by  Brahmanical  influence 
upon  Hindu  law.  The  moral  law,  as  promulgated  by  Mann, 
might  be  described  as  a  law  of  gifts  to  Brahmans.  Every 
step  of  a  man's  life,  from  his  birth  to  his  death,  required 
gifts  to  Brahmans.  Every  sin  which  he  committed  might 
be  expiated  by  gifts  to  Brahmans.  The  huge  endowments 
for  religious  purposes  which  are  found  in  every  part  of  India 
show  that  these  precepts  were  not  a  dead  letter.  Every 
day's  experience  of  present  Indian  life  shows  the  practical 
belief  in  the  eflScacy  of  such  gifts.  Naturally,  every  rule  of 
law  which  threw  an  impediment  in  their  way  would  be 
swept  aside  as  far  as  possible.  And,  when  we  remember 
that  the  Brahman  was  the  King's  minister  in  his  Cabinets 
the  King's  judge  in  his  Court,  it  is  obvious  that  it  was  a 
mere  question  of  the  means  that  would  be  adopted  to  secure 
the  end.  Even  the  earlier  writers  had  led  the  way,  by 
mingling  pious  gifts  with  the  necessary  purposes  which 
would  justify  an  alienation  of  family  property  (w) .  It  was  a 
further  step  to  emancipate  the  holder  of  the  estate  from  all 
control  whatever.  This  was  effected  in  Bengal  by  the  doc- 
trine that  a  father  was  absolute  owner  of  the  property;  and 
by  its  further  extension,  that  every  collateral  member  held 
his  share  as  tenant  in  common,  and  not  as  joint  tenant. 

(Z)    Maine,  Early  Instit.,  104. 

(m)  EatyayaDa,2Dig.  96;  MitaksWa,  i.  1,  §  2S ;  Baya  Bhaga,  zi.  1,  $  63. 
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The  favour  shown  to  women,  who  are  always  the  pets  of  the 
priesthood,  by  allowing  them  to  inherit  and  to  enforce  par- 
tition in  an  undivided  family,  seems  to  me  an  additional 
stage  in  the  same  direction.  The  validity  attributed  to 
death-bed  gifts  for  religious  objects,  which  gradually  ripen- 
ed into  a  complete  system  of  devise  (?i),  completed  the 
downfall  of  the  common  law  of  property  in  India. 

§  239.  There  can  be  no  doubt  that  Brahmanism  was  Powerful  in 
rampant  among  the  law  writers  of  Bengal.  I  think  it  can 
be  shown  that  it  was'  this  influence  which  completely 
remodelled  the  law  of  inheritance  in  that  Province,  by 
Implying  tests  of  religious  efficacy  which  were  of  absolutely 
modem  introduction  (o).  We  can  easily  see  why  this  in- 
fluence was  more  powerful  in  Bengal  than  in  Southern  and 
Western  India,  where  the  Brahmans  had  never  been  so 
numerous ;  and  than  it  was  in  the  Punjab,  where  Brah- 
manism seems  from  the  first  to  have  been  a  failure  (p). 
But  it  is  difficult  to  see  why  a  similar  system  should  never 
have  been  developed  in  Benares,  which  is  the  very  hot-bed 
of  Brahmanism.  Much  may,  perhaps,  have  been  due  to  the 
personal  character  and  influence  of  Jimuta  Vahana.  It  has  Personal  jnflu- 
been  supposed  that  the  Daya  Bhaga  was  written  under  the  Vahana. 
influence  of  one  of  the  Hindu  sovereigns  of  Bengal,  and 
perhaps  even  received  his  name,  much  as  the  great  work  of 
Tribonian  came  to  bear  the  name  of  Justinian  (q).  It  would 
be  unphilosophical  to  suppose  that  he  originated  the  changes 
we  have  referred  to.  But  if  he  had  had  the  acuteness  to 
see  that  these  changes  actually  had  taken  place,  the  wisdom 
to  adopt  them,  and  the  courage  to  avow  that  adoption,  it  is 
obvious  that  a  work  written  under  such  inspiration  would 


(n)  See  post,  §  368.  (o)  See  post,  §  468,  ct  seq, 

(p)  See  a  Mn&,  S.  T.  482 ;  ante,  §  8. 

(g)  See  Colebrooke's  Introduction  to  the  Daya  Bhaga.  Dr.  Jolly,  however, 
states  that  the  fabnloos  character  of  the  supposed  monarch  is  now  established. 
Leet.  22.  He  suggests  that  the  difference  between  the  doctrines  of  the  Daya 
Bhaga  and  the  Mitakshara  may  arise  from  the  fact  that  Jimuta  Vahana  followed 
the  views  of  commentators  earlier  than  Vijnaneswara.  Ihid.  25.  It  seems  to  me 
difficult  to  account  for  the  uniformly  progressive  character  of  his  doctrines  by 
any  such  supposition. 
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take  precisely  the  form  of  the  Daya  Bhaga.  It  would  be 
based  upon  the  new  system  as  a  fact,  while  its  arguments 
would  be  directed  to  show  that  the  new  system  was  the  old 
one.  Its  authority  would  necessarily  be  accepted  as  absolute 
throughout  the  kingdom,  and  it  would  become  a  fresh  start- 
ing point  for  all  subsequent  treatises  on  law.  On  the  other 
hand,  the  Benares  jurists,  inconsequence  of  the  very  strength 
of  their  Brahmanism,  would  continue  slavishly  to  reproduce 
their  old  law  books,  without  caring,  or  daring,  to  consider 
how  far  they  had  ceased  to  correspond  with  facts ;  just  as 
we  find  comparatively  modern  works  discussing  elaborately 
the  twelve  sorts  of  sons,  long  after  any  but  two  had  ceased  to 
be  recognized.  Conversely,  of  course,  the  treatises  them- 
selves, both  in  Bengal  and  Benares,  would  alter  the  current 
of  usage,  by  affecting  the  opinion  of  Pandits  and  Judges 
upon  any  concrete  case  that  was  presented  for  their  decision. 
If  any  writer  of  equal  authority  with  Jimuta  Vahana  had 
arisen  in  Southern  India,  had  represented  plainly  the  usages 
which  be  found  in  force,  and  painted  up  the  picture  with  a 
plausible  colouring  of  texts,  we  should  probably  find  the 
Mitakshara  as  obsolete  in  Madras  as  it  is  in  Bengal. 

Power  of  father  §  240.  When  Jimuta  Vahana  had  established  to  his  own 
satisfaction  that  a  father  was  the  absolute  owner  of  property, 
and  that  the  sons  had  no  right  in  it  till  his  death,  it  would 
seem  to  follow,  as  a  necessary  consequence,  that  if  the 
father  chose  to  make  a  partition,  he  might  distribute  his 
estate  among  his  sons  exactly  as  he  liked.  But  this  con- 
clusion he  declined  to  draw.  Nothing  can  show  the  artifi- 
cial character  of  his  reasoning  more  strongly  than  this  fact. 
In  the  very  chapter  in  which  he  lays  down  that  the  abso- 
lute ownership  of  the  father  enables  him  to  deal  with  his 
ancestral  property  as  he  likes,  he  also  lays  down  that  if  he 
chooses  to  distribute  it,  he  must  do  so  upon  general  princi- 
ples of  equality,  and  cannot,  even  for  himself,  reserve  more 
than  a  double  share  (r).     He  affirms  for  one  purpose  the 

(r)  Daya  Bhaga,  ii.  §  15—20,  47,  6d--82.    See  the  whole  subject  disonssed, 
po8ty  §  449,  451. 
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yery  ownepship  by  birth  wbich  he  denies  for  another.  The 
reason  probably  was,  that  unequal  distributions  of  a  man's 
property  during  his  life  had  not  become  common,  and  that 
there  was  no  particular  motive  for  encouraging  them.  The 
result,  however,  possibly  was  to  preserve  the  family  union 
in  many  cases  in  which  it  would  otherwise  have  been 
broken  up. 

§241.  The  second  point  upon  which  Jimuta  Vahana  Interest  of 
differed  from  the  earlier  writers,  was  as  to  the  nature  of  the  hia  share, 
interest  which  each  person  who  was  admitted  to  be  a  co- 
sharer,  had  in  the  joint  property.  The  point  will  have  to 
be  fully  discussed  hereafter  (a).  It  is  enough  to  say  here 
that  the  Mitakshara,  and  those  who  follow  its  authority, 
consider  that  no  coparcener  has  such  an  ascertained^hare, 
prior  to  partition,  as  admits  of  being  dealt  with  by  himself, 
apart  from  his  fellow  sharers  {t).  They  look  upon  every 
co-flharer  as  having  a  proprietary  right  in  the  whole  estate, 
subject  to  a  similar  right  on  the  part  of  all  the  others, 
^muta  Yahana,  on  the  other  hand,  denies  the  existence  of 
snch  a  general  right,  and  says  that  their  property  consists 
in  unascertained  portions  of  the  aggregate  {u).  Hence  he 
argues  that  the  text  of  Yyasa  which  prohibits  sale,  gift  or 
mortgage  by  one  of  several  coparceners,  cannot  be  taken 
literally,  for  each  has  a  property  consisting  in  the  power  of 
disposal  at  pleasure  {v). 

§  242.  Another  feature  of  Bengal  law  which  must  have  Eighta  of 
helped  much  to  break  up  the  family  union,  was  the  favour  ^^°^®°* 
with  which  it  regarded  the  rights  of  women.  According  to 
the  Benares  school,  a  widow  could  never  inherit  unless  her 
husband  had  been  a  sole  or  a  separated  owner  (w).  This 
resulted  from  the  nature  of  his  interest  in  the  property.  So 
long  as  he  was  undivided,  he  had  not  a  share  but  a  right  to 

is)  See  pose,  §  848.  (0  See  Yyaaa,  1  Dig.  455. 

iti)  DayaBhaga,  zi.  1,  §  26. 

{v)  Daya  Bhaia,  ii.  §  27 ;  2  Dig.  99—105,  189;  D.  K.  S.  xi. 

(v)  Mitakahaia,  ii.  1,  §  80. 
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obtain  a  share  by  partition.  K  lie  died  without  exercising 
this  right,  his  interest  merged,  and  went  to  enlarge  the 
possible  shares  of  the  survivors.  But  according  to  the  Daya 
Bhaga,  a  widow  inherits  to  an  issueless  husband  whether 
he  dies  divided  or  undivided.  This  would  have  been  a 
logical  result  of  holding  that  each  coparcener  during  his 
lifetime  held  a  definite  though  unascertained  share.  Bat 
though  Jimuta  Vahana  relies  upon  this  as  an  answer  to  his 
opponents,  he  grounds  the  right  itself  upon  the  texts  of 
early  sages.  It  is  probable  that  in  this  respect  he  may 
have  been  really  reviving  the  old  law  («).  Certainly  he 
was  so  in  allowing  the  mother  a  right  to  obtain  a  share. 
But  the  result  is,  that  in  Bengal  property  falls  far  more 
frequently  under  female  control  than  it  does  in  other  parts 
of  India,  and  we  may  be  certain,  with  proportionate  advan- 
tage to  the  Brahmans. 

Willfl.  §  243.  I  have  now  traced  the  changes  which  the  law  of 

property  underwent  in  India,  up  to  the  time  when  its  admin- 
istration fell  into  English  hands.  I  have  not  touched 
upon  the  subject  of  wills.  The  fruitful  germ  of  a  system 
of  bequest  can  be  seen  in  very  early  writers,  but  all  the 
evidences  of  its  growth  are  to  be  found  in  the  records  of 
the  British  Courts. 

The  succeeding  chapters  will  be  devoted  to  a  fuller 
examination  of  this  law,  as  it  has  been  developed  and 
applied  by  our  tribunals. 

ix)  Daya  Bhaga,  xi.  1,  {  1—26 ;  see  antSf  §  221. 
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CHAPTER  VIIL     . 

THE  JOINT  FAMILY. 

§  244.  In  discussing  tlie  Joint  Family  or  coparcenary  Division  of 
whicli  forms  the  subject  of  this  chapter,  we  shall  have  to  ^^  ^^^' 
consider— ;^r5^,  who  are  its  members;  secondly,  what  is 
coparcenary  property;  thirdly ,  self -acquisition,  and  the 
burthen  of  proof  when  it  is  set  up ;  fourthly,  the  mode  in 
which  the  joint  property  is  enjoyed.  The  historical  dis- 
cussion contained  in  the  previous  chapter  has  shown  that 
originally  every  Hindu  family,  and  all  its  property,  was  not 
only  joint  but  indivisible.  This  state  of  things  ceased  when 
partition  broke  up  the  family,  and  when  property  came  to 
be  held  in  severalty,  either  as  being  the  share  of  a  divided 
member,  or  as  being  the  separate  acquisition  of  one  who 
was  still  living  in  a  state  of  union.  But  the  presumption  Prestunption  of 
still  continues,  that  the  members  of  a  Hindu  family  are  ^^^'*' 
Uving  in  a  state  of  union,  unless  the  contrary  is  established. 
"  The  strength  of  the  presumption  necessarily  varies  in 
every  case.  The  presumption  of  union  is  stronger  in  the 
case  of  brothers  than  in  the  case  of  cousins,  and  the  farther 
you  go  from  the  founder  of  the  family,  the  presumption 
becomes  weaker  and  weaker^^  (a).  Even  where  separation, 
either  of  person  or  estate,  is  established,  it  can  never  be 
more  than  temporary.  The  man  who  has  severed  his  union 
with  his  brothers,  if  he  has  children,  becomes  the  head  of  a 
new  joint  family,  composed  of  himself  and  his  children,  and 
their  issue.  And  so  property,  which  was  the  self-acquisition 
of  the  first  owner,  as  soon  as  it  descends  to  his  heirs,  becomes 

(a)  Jforo  Visvanath  t.  Qanesk,  10  Bom.  H.  C.  444,  468 ;  2  Sim.  H.  L.  347. 
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lU  members 


do  not  suooeed 
to  each  other. 


their  joint  property,  with  aU "  the  incidents  of  that  con- 
dition (6). 

§  245.  It  is  evident  that  there  can  be  no  limit  to  the 
number  of  persons  of  whom  a  Hindu  joint  family  consists, 
or  to  the  remoteness  of  their  descent  from  the  common 
ancestor,  and  consequently  to  the  distance  of  their  relation- 
ship from  each  other.  But  the  Hindu  coparcenary,  properly 
so  called,  constitutes  a  much  narrower  body.  When  wo 
speak  of  a  Hindu  joint  family  as  constituting  a  coparcenary, 
we  refer  not  to  the  entire  number  of  persons  who  can  trace 
from  a  common  ancestor,  and  amongst  whom  no  partition 
has  ever  taken  place ;  we  include  only  those  persons  who,  by 
virtue  of  relationship,  have  the  right  to  enjoy  and  hold  the 
joint  property,  to  restrain  the  acts  of  each  other  in  respect 
of  it,  to  burthen  it  with  their  debts,  and  at  their  pleasure  to 
enforce  its  partition.  Outside  this  body  there  is  a  fringe  of 
persons  who  possess  inferior  rights  such  as  that  of  mainte- 
nance, or  who  may,  under  certain  contingencies,  hope  to 
enter  into  the  coparcenary.  In  defining  the  coparcenary, 
therefore,  it  will  be  necessary  somewhat  to  anticipate  mat- 
ters which  have  to  be  more  fully  treated  of  hereafter. 

§  246.  The  Hindu  lawyers  always  treat  partition  and 
inheritance  as  part  of  the  same  subject  (c).  The  reason  of 
this  is  that  the  normal  state  of  the  property  wilh  which  they 
have  to  deal  is  to  be  joint  property,  and  that  they  can  only 
explain  the  amount  of  interest  which  each  member  has  in 
the  property,  by  pointing  out  what  share  he  would  be  entitled 
to  in  the  event  of  a  partition. 

There  is  ng  such  thing  as  succession,  properly  so  called, 
in  an  undivided  Hindu  family  (d).     The  whole  body  of  such 


(h)  Bam  Narain  Singh  v.  Pertum  Singh,  11  B.  L.  B.  897 ;  S.  C.  20  Suth.  189. 

(c)  The  works  of  Jimnta  Vahana  and  Madhaviya  are  known  by  names  (Daya- 
Bhaga  and  Daya-vibhaga)  which  mean  simply  partition  of  heritage.  See 
Bhimul  DosB  t.  Choonee^  Lallf  2  Cal.  879,  where  the  right  of  a  nephew  to  share 
in  the  property  with  his  uncles  was  argued  as  if  he  was  claiming  to  succeed 
to  the  property  before  his  uncles. 

(d)  Coparcenary  and^  survivorship  are  incidents  of  ^  Hindu  law,  which  are 
repealed  by  the  Succession  Act,  except  as  to  rights  previously  vested,  in  the  case 
of  Native  Christians.    Tellis  v.  Saldanha,  10  Mad.  e9. 
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a  family^  consisting  of  males  and  females^  constitutes  a. sort 
of  corporation,  some  of  tlie  members  of  wliich  are  copar- 
ceners, tliat  is,  persons  who  on  partition  would  be  entitled  to 
demand  a  sbare,  wbile  others  are  only  entitled  to  mainte- 
nance. In  Malabar  and  Canara,  where  partition  is  not 
allowed,  the  idea  of  heirship  would  never  present  itself 
to  the  mind  of  any  member  of  the  family.  Each  person  is 
simply  entitled  to  reside  and  be  maintained  in  the  family  Bights  arise  by 

.  Dirth: 

house,  and  to  enjoy  that  amount  of  affluence  and  considera- 
tion which  arises  from  his  belonging  to  a  family  possessed 
of  greater  or  less  wealth  (§  220) .  As  he  dies  out  his  claims 
cease,  and  as  others  are  bom  their  claims  arise.  But  the 
claims  of  each  spring  from  the  mere  fact  of  their  entrance 
into  the  family,  not  from  their  taking  the  place  of  any  par- 
ticular individual.  Deaths  may  enlarge  the  beneficial  in- 
terest of  the  survivors,  by  diminishing  the  number  who  have 
a  claim  upon  the  common  fund,  just  as  births  may  diminish 
their  interests  by  increasing  the  number  of  claimants.  But 
although  the  fact  that  A.  is  the  child  of  B.  introduces  him 
into  the  family,  it  does  not  give  him  any  definite  share  of 
tixe  property,  for  B.  himself  has  none.  Nor  upon  the  death 
of  B.  does  he  succeed  to  anything,  for  B^  has  left  nothing 
behind  to  succeed  to.  Now  in  the  rest  of  India  the  position 
of  an  undivided  family  is  exactly  the  same,  except  that  within 
certain  limits  each  male  member  has,  and  in  Bengal  some 
females  have,  a  right  to  claim  a  partition,  if  they  like.  Bui 
until  they  elect  to  do  so,  the  property  continuea  to  devolve 
upon  the  members  of  the  family  for  the  tin^  being  by  sur- 
vivorship and  not  by  succession.  The  position  of  any  par-  ar«  aacertaiiied 
ticular  person  as  son,  grandson,  or  the  like,  or  as  one  of  ^yi«^**<^°- 
many  sons  or  grandsons,  will  be  very  important  when  the 
time  for  partition  arrives,  because  it  will  determine  the  share 
to  which  he  is  then  entitled.  But  until  that  time  arrives  he 
can  never  say,  I  am  entitled  to  such  a  definite  portion  of 
the  property ;  because  next  year  the  proportion  he  would 
have  a  right  to  claim  on  a  division  might  be  much  smaller, 
and  the  year  after  much  larger,  as  births  or  deaths  super- 

38 
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yene.    For  instance^  suppose  a  family  to  consist  only  of  A. 

A. 


£■  6.  h. 


H.  I. 

and  his  sons  B.  and  C,  on  a  partition  each  would  take  one- 
third.  But  if  D.  was  bom  while  the  family  remained  joint, 
each  would  take  one-fourfch.  Supposing  the  family  still  to 
•  remain  undivided,  on  the  death  of  A.,  the  possible  shares  of 
the  three  sons  would  be  enlarged  to  one-third ;  and  if  B, 
were  subsequently  to  die  without  issue,  they  would  again  be 
enlarged  to  one-half.  As  C.  and  D.  married,  their  sons  B., 
Kitabhaia.  P.  and  G.  would  enter  into  the  family  and  acquire  an  interest 
in  the  property.  But  that  interest  again  would  be  a  shifting 
interest,  depending  on  the  state  of  the  family.  If  0.  were 
to  die,  leaving  only  two  sons  E.  and  F.,  and  they  claimed  a 
partition,  each  would  take  one-half  of  one-half.  But  if  X. 
had  previously  been  bom,  each  would  only  take  one-third 
of  one-half.  If  they  put  off  their  claim  for  a  division  till  D., 
G.,  H.  and  I.  had  all  died,  they  would  each  take  one-third 
of  the  whole.  It  is  common  to  say  that  in  an  undivided 
family  each  member  transmits  to  his  issue  his  own  share  in 
the  joint  property,  and  that  such  issue  takes  per  capita 
inter  ae,  but  per  stirpes  as  regards  the  issue  of  other  mem-> 
bers.  But  it  must  always  be  remembered  that  this  is  only 
a  statement  of  what  would  be  their  rights  on  a  partition  • 
Until  a  partition  their  rights  consist  merely  in  a  common 
enjoyment  of  the  common  property,  to  which  is  further 
added,  in  Provinces  governed  by  Mitakshara,  the  right  of 
male  issue  to  forbid  alienations,  made  by  their  direct  an- 
cestors (e).     These  observations,  however,  require  modifica- 

(«)  See  thif  Babjeot  diioxmed,  Appovier  y.  Rama  8%bh<Uya/n,  11 II.  I.  A.  76  i 
8.  C.  8  Suth.  (P.  C.)  1 ;  SadahaH  Prasad  v.  Foolbash  Koer,  3  B.  L.  B.  (F.  B.) 
SI :  B.  G.  14  Snth.  840 ;  Bam  Narain  t.  Pertwn  Singh,  20  Suth.  189 ;  8.  C.  11 
B.  L.  B.  907}  Bajnarain  t.  Heeralal,  5  Cal.  142 ;  Bhimul  Doss  ▼.  Cho<mes  Loll, 
a  Cal.  870 :  Debt  Parshad  t.  Thakur  Dial,  1  All.  105 ;  Raol  Qorain  t.  Ttsa 
Gi>rmnt  4  B.  L.  B.  Appz.  90. 
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tioa  in  Bengal.  There^  ^'admitting  the  family  to  have  Bangal. 
been  joints  and  the  eons  joint  in  estate^  the  right  of  any 
one  of  the  co-sharers  would  not^  under  the  Hindu  law^  pass 
oyer,  upon  his  death,  to  the  other  co-sharers.  It  would  be 
part  of  the  estate  of  the  deceased  co-sharer,  and  would 
devolve  upon  his  legatees  or  natural  heirs*'  (/).  The  share 
of  an  nndivided  brother  will  pass  to  his  widow,  daughter 
and  daughter's  son,  and  may  thus  vest  in  a  family  com- 
pletely different  from  his  own  (§  486). 

§  247.  Now  it  is  at  this  point  that  we  see  one  of  the  most  The  coparcenary 
important  distinctions  between  the  coparcenary  and  the 
general  body  of  the  undivided  family.  Suppose  the  pro- 
perty to  have  all  descended  from  one  ancestor,  who  is  still 
alive,  with  five  generations  of  descendants.  It  by  no  meauB 
follows  that  on  a  partition  every  one  of  these  five  genera- 
tions will  be  entitled  to  a  share.  And  if  the  common 
ancestor  dies,  so  that  the  property  descends  a  step,  it  by  no 
means  follows  that  it  will  go  by  survivorship  to  all  these 
generations.  It  may  go  to  the  representatives  of  one  or 
more  branches,  or  even  to  the  widow  of  the  survivor  of 
several  branches,  to  the  total  exclusion  of  the  representa- 
tives of  other  branches.  The  question  in  each  case  will  be^ 
who  are  the  persons  who  have  taken  an  interest  in  the  pro- 
perty by  birth  {g).  The  answer  will  be,  that  they  are  limited  to  thoae 
the  persons  who  offer  the  funeral  cake  to  the  owner  of  the  ^°fS^^j^. 
property.  That  is  to  say,  the  three  generations  next  to  the 
owner  in  unbroken  male  descent  {&).  Therefore,  if  a  man 
has  living,  sons,  grandsons,  and  great-grandsons,  all  of 
these  constitute  a  single  coparcenary  with  himself.  Every 
one  of  these  descendants  is  entitled  to  offer  the  funeral  cake 
to  him,  and  therefore  every  one  of  them  obtains  by  birth 

(/)  Per  Twmer,  L.  J.  Boorjeemon&y  DoaaeeY,  DenohundOy  6  M.  I.  A.  W ;  S.  0. 
4  Snth.  (P,  C .)  114.  Thu  seems  also  to  haTe  been  the  view  or  Apaiarka.  Partitioii, 
he  aays^  does  not  create  a  new  right ;  it  has  but  the  effect  to  render  visible  the 
iitAA  ol  eaoh  of  the  former  joint  owners  to  his  share  of  the  estate.  JoUy  Leot, 
fiMM,n. 

(f )  This  priadple  will  not  ap^  m  Bengal,  where  sons  take  bo  interest  1^ 
birai  in  their  father's  property.    See  cmte,  §  285. 

(h)  Haan,  iz.  f  186  s  Vuwmt.i  p.  72,  S  16,  pose,  §  460. 
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An  interest  in  his  property.  But  the  son  of  one  of  the  great- 
grandsons  would  not  offer  the  cake  to  him,  and  therefore 
is  out  of  the  coparcenary,  so  long  as  the  common  ancestor 
is  alive.  But  while  fresh  links  are  continually  being  added 
to  the  chain  of  descendants  by  birth,  so  earlier  links  are 
being  constantly  removed  from  the  upper  end  of  the  chain 
by  death.  So  long  as  the  principle  of  survivorship  con- 
tinues to  operate,  the  right  to  the  property  will  devolve 
from  those  who  are  higher  in  the  line  to  those  who  are 
lower  down.  As  each  fresh  member  takes  a  share,  his  des- 
cendants to  the  third  generation  below  him  take  an  interest 
in  that  share  by  birth.  So  the  coparcenary  may  go  on 
widening  and  extending,  until  its  members  may  include 
persons  who  are  removed  by  indefinite  distances  from  the 
common  ancestor.  But  this  is  always  subject  to  the  condi- 
tion that  no  person  who  claims  to  take  a  share  is  more  than 
three  steps  removed  from  a  direct  ascendant  who  has  taken 
a  share.  Whenever  a  break  of  more  than  three  degrees 
occurs  between  any  holder  of  property  and  the.  person  who 
claims  to  take  next  after  tbat  holder,  the  line  ceases  in  that 
direction,  and  the  survivorship  is  confined  to  those  colla- 
terals and  descendants  who  are  within  the  limit  of  three 
degrees.  This  was  laid  down  in  two  cases  in  Bombay  and 
Madras. 

Coparcenarynofc  §  248.  In  the  -former  case  the  claim  to  partition  was 
degpn^M  frorn^  resisted,  on  the  ground  that  the  plaintiff  was  beyond  the 
common  anoee-  fourth  degree  from  the  acquirer  of  the  property  in  dispute, 
the  defendant  being  within  that  degree.  It  was  argued 
that  the  analogy  of  the  law  of  inheritance  prevented  a  lineal 
descendant,  beyond  the  great-grandson,  from  claiming  par- 
tition at  the  hands  of  those  who  are  legally  in  possession, 
as  descendants  from  the  original  sole  owner  of  the  family 
property  or  any  part  of  it  (i).  West,  J.,  said,  ''  The  Hindu 
law  does  not  contemplate  a  partition  as  absolutely  necessary 
at  any  stage  of  the  descent  from  a  common  ancestor ;  yet 

(»)  More  ViBhvcmath  v.  Qenesh,  10  Bom.  H.  C.  44A,  449. 
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the  result  of  the  construction  pressed  on  us  would  be  to 
force  the  great-grandson  in  every  case  to  divide  from  his 
coparceners,  unless  he  desired  his  own  offspring  to  be  left 
destitute.  Where  two  great-grandsons  lived  together  as  a 
united  femily,  the  son  of  each  would,  according  to  the 
Mitakshara  law,  acquire  by  birth  a  co-ownership  with  his 
father  in  the  ancestral  estate ;  yet  if  the  argument  is  sound, 
this  co-ownership  would  pass  altogether  from  the  son  of  A.  or 
B.,  as  either  happened  to  die  before  the  other.  K  a  copar- 
cener should  die,  leaving  no  nearer  descendant  than  a  great- 
great-grandson,  then  the  latter  would  no  doubt  be  excluded 
at  once  from  inheritance  and  from  partition  by  any  nearer 
heirs  of  the  deceased,  as,  for  instance,  brothers  and  their 
sons ;  but  where  there  has  not  been  such  an  interval  as  to 
cause  a  break  in  the  course  of  lineal  succession,  neither  has 
there  been  an  extinguishment  of  the  right  to  a  partition  of 
the  property  in  which  the  deceased  was  a  co-sharer  in  actual 
possession  and  enjoyment  (k).  Each  descendant  in  succes- 
sion becomes  co-owner  with  his  father  of  the  latter's  share, 
and  there  is  never  such  a  gap  in  the  series  as  to  prevent  the 
next  from  fully  representing  the  preceding  one  in  the  suc- 
cession/' The  same  principles  were  illustrated  in  detail  by 
Mr.  Justice  Nanahhai  Haridaa.  He  said  (Z),  "Take,  for 
instance,  the  following  case.  A.,  the  original  owner  of  the 
property  in  dispute,  dies,  leaving  a  son  B.  and  a  grandson 
C,  both  members  of  an  undivided  family.  B.  dies,  leaving 
C.  and  D.,  son  and  grandson  respectively;  and  0.  dies, 
leaving  a  son  D.  and  two  grandsons  by  him,  B.  and  F.  No 
partition  of  the  family  property  has  taken  place,  and  D.,  E., 
and  P.  are  living  in  a  state  of  union.     Can  E.  and  P.  compel 

A. 

i 
k 

£  '  J-. 

(t)  8ee]i«r;aguiiiath»,  8  Dig.  410-450.  (I)  10  Bom.  H.  0.  468. 
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D.  to  make  over  to  them  their  share  of  the  ancestral  pro- 
perty ?  According  to  the  law  prevailing  on  this  side  of  India 
they  can,  sons  being  equally  interested  with  their  father  in 
ancestral  property  (m).  In  the  same  way,  suppose  B.  and  C. 
die,  leaving  A.  and  D.  members  of  an  undivided  family, 
and  then  A.  dies,  whereupon  the  whole  of  this  property 

A. 

I 
d. 

! 

r- — \ 

C ^ ^ 

B.  F. 

i 

devolves  upon  D.,  who  thereafter  has  two  sons,  B.  and  F. 
They,  or  either  of  them,  can  likewise  sue  their  father  D.  for 
partition  of  the  said  property,  it  being  ancestral.  Now 
suppose  B.  and  C.  die,  leaving  A.,  D.,  and  DA,  members  of 
an  undivided  family,  after  which  A.  dies,  whereupon  the 
whole  of  his  property  devolves  upon  D.  and  D.l  jointly,  and 
that  D.  thereafter  has  two  sons,  E.  and  F.,  leaving  whom 
D.  dies.  A  suit  against  D.i  for  partition  of  the  joint  anoes* 
tral  property  of  the  family  would  be  perfectly  open  to  E, 
and  F.,  or  even  to  G.  and  F.,  if  B.  died  before  the  suit.  It 
would  be  a  suit  against  DA  by  a  deceased  brother's  sons,  or 
son  and  grandson  (n).  But  B.  and  F.  are  both  fifth,  and 
G.  sixth  in  descent  from  the  original  owner  of  the  property, 
whereas  D.  and  D.i  are  only  fourth.  Suppose,  however, 
that  A.  dies  after  D.  leaving  a  great-grandson,  DA  and  the 
two  sons  of  D.,  B.  and  F.  In  this  case  B.  and  F.  could  not 
sue  D.i  for  partition  of  property  descending  from  A.,  because 
it  is  inherited  by  D.i  alone,  since  B.  and  F.,  being  sons  of  a 
great-grandson,  are  excluded  by  D.^,  A.^s  surviving  great- 
grandson,  the  right  of  representation  extending  no  fur- 
B^le.  ther  (o).     The  rule,  then,  which  I  deduce  from  the  autho- 

(m)  IStra.  H.  L.177;  2Ibid.dl6;  Mitakshara,  i.  1,  {  ^,  i.  5,  §  8,  5,8,11; 
V.  Mayy  iv.  6,  S  18. 

(n)  V.May.,  iv.  4. 1 21. 

(o)  See  Jagannatha's  Comment,  on  text,  ccolxx. ;  8  Dig.  888 :  1  Nort.  L.  C. 
292;  Stra.  Man.  §  828;  2.  Stra.  H.  L.  827. 
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rities  on  this  subject  is^  not  that  a  partition  cannot  be 
demanded  by  one  more  than  four  degrees  removed  £rom 
the  acquirer  or  original  owner  of  the  property  sought  to  be 
divided^  but  that  it  cannot  be  demanded  by  one  more  than 
four  degrees  removed  from  the  last  owner,  however  remote 
he  may  be  from  the  original  owner  thereof/^ 

§  249.  This  principle  was  also  affirmed  by  the  Madras  applied  to  im- 
High  Court,  and  its  application  put  to  a  more  violent  test.   Sry.  ^    ^^ 
The  question  was  as  to  the  right  of  succession  to  an  impar- 
tible Zemindary.     The  original  owner  and  common  ancestor 
of  the  claimant  was  A.    The  Zemindary  had  descended 
throughout  in  the  line  of  H.,  and  was  last  held  by  N.,  who 

A. 

B^  '  1. 

(5.  J. 

i  I 

G.,  plaintiff,  'N,==defendant, 

widow, 

died  without  issue,  leaving  a  widow,  the  defendant.  The 
plaintiff  was  G.,  who  was  admittedly  the  nearest  male  of 
kin  to  N.  The  family  was  undivided.  It  was  conceded 
that  according  to  the  law  of  the  Mitakshara,  an  undivided 
coparcener  would  take  before  the  widow.  But  it  was  con- 
tended on  her  behalf,  '^  that  only  those  of  the  unseparated 
kinsmen  were  coheirs,  who  by  birth  had  acquired  a  pro- 
prietary interest  in  the  estate  in  common  with  the  deceased ; 
his  coparceners,  who,  on  a  division  in  his  lifetime,  would 
have  been  sharers  of  the  estate,  and  that  such  a  coparcener- 
Bhip  can  exist  only  between  kindred  who  are  near  sapindas 
(i.6,,  not  beyond  the  fourth  degree),  and  consequently,  that 
the  respondent  (plaintiff)  was  not  a  coheir  of  the  deceased.^' 
The  Court  assented  to  the  first  branch  of  the  argument,  but 
denied  the  second.  They  held  that  the  Zemindary,  though 
impartible^  was  still  coparcenary  property,   and  that  the 
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Definition  of 
coparcenen. 


Obstmcted  and 

anobstracted 

property. 


members  of  tlie  undivided  family  acquired  the  same  right 
to  it  by  birth,  as  they  would  have  done  to  any  other  pro- 
perty, subject  only  to  the  limitation  of  the  enjoyment  to 
one.  Then  as  to  who  were  coparceners,  they  said :  ''  It 
appears  to  us  equally  certain  that  the  limit  of  the  coheirs 
must  be  held  to  include  undivided  collateral  relations,  who 
are  descendants  in  the  male  line  of  one  who  was  a  copar- 
cener with  an  ancestor  of  the  last  possessor.  For,  in  the 
undivided  coparcenary  interest  which  vested  in  such  copar- 
cener, his  near  sapindas  were  coheirs,  and  when  on  his 
death,  the  interest  vested  in  his  sons,  or  son,  or  other  near 
sapinda  in  the  male  line,  the  near  sapindas  of  such  descend- 
ants or  descendant  became  in  like  manner  coheirs  with 
them  or  him,  and  so  on,  the  coheirship  became  extended 
through  the  new  sapindas  doT^  to  the  last  descendant. 
Obviously,  therefore,  as  long  as  the  status  of  non-division 
continues,  the  members  of  the  family  who  have,  in  this  way, 
succeeded  to  a  coparcenary  interest,  are  coheirs  with  their 
kindred  who  possess  the  other  undivided  interests  of  the 
entire  estate,  and  one  of  such  kindred  and  his  near  sapindas 
in  the  male  line  cannot  be  the  only  coheirs,  until  by  the 
death  of  all  the  others  without  descendants  in  the  male  line 
to  the  third  degree,  he  has,  or  he  and  they  have,  by  survi- 
vorship acquired  the  entire  right  to  the  heritage,  as  effectu- 
ally as  if  the  estate  had  passed  upon  an  actual  partition  with 
the  coheir3."  The  Court,  therefore,  held  that  the  plaintiff, 
as  undivided  coparcener,  would  succeed  before  the  widow  (p). 
In  this  case  it  wiU  be  observed  the  plaintiff  was  sixth  in 
descent  from  the  common  ancestor,  the  defendant's  husband 
being  equally  distant. 

§  250.  The  same  principle,  viz.,  that  property  vests  in 
certain  relations  by  birth,  and  not  in  other  relations,  gives 
rise  to  a  division  of  property  into  two  classes,  which  are 
spoken  of  by  Hindu  lawyers  as  Apratibandha  and  Saprati* 


(p)  Tenumula  y.  Samandora^  6  Mad.  H.  0.  94,  106.  See  abo  in  Bengal, 
Qirumrdharee  y.  KulahuL  4,  S.  D.  9  (12),  where  property  was  divided  amoi^ 
persons  four,  five,  and  six  degrees  remoTed  from  the  common  ancestor. 
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bandha  ;  terms  which  have  been  translated,  not  very  hap- 
pily, unobstructed  and  obstructed^  or  liable  to  obstruction. 
These  terms  are  thus  explained  in  the  Mitakshara  (q),  "  The 
wealth  of  the  father  or  of  the  paternal  grandfather  becomes 
the  property  of  his  sons  or  of  bis  grandsons,  in  right  of  their 
being  his  sons  or  his  grandsons ;  and  that  is  an  inheritance 
not  liable  to  obstruction.    But  property  devolves  on  parents 
or  uncles,  brothers,  or  the  rest,  upon  the  demise  of  the 
owner,  if  there  be  no  male  issue ;  and  thus  the  actual  exist- 
ence of  a  son,  and  the  survival  of  the  owner  are  impedi- 
ments to  the  succession ;  and  on  their  ceasing,  the  property 
devolves  on  the  successor  in  right  of  his  being  uncle  or 
brother.     This  is  an  inheritance  subject  to  obstruction." 
The  distinction  is  the  same  as  that  which  is  present  to  the 
mind  of  an  English  lawyer,  when  he  speaks  of  estates  as 
being  vested  or  contingent,  or  of  an  heir  as  being  the  heir-at- 
law,  or  the  heir  presumptive.     The  unobstructed,  or  rather 
the  unobstrucrtible,  estate  is  that  in  which  the  future  heir 
has  already  an  interest  by  the  mere  fact  of  his  existence.  If 
he  lives  long  enough  he  must  necessarily  succeed  to  the  in- 
heritance^ unless  his  rights  are  defeated  by  alienation  or 
devise ;  and  if  he  dies,  his  rights  will  pass  on  to  his  son, 
nnless  he  is  himself  in  the  last  rank  of  sapindas,  in  which 
case  his  son  is  out  of  the  line  of  unobstructed  heirs.     On 
the  other  hand,  the  person  who  is  next  in  apparent  succes- 
rion  to  an  obstructed,  or  rather  an  obstructible  estate,  may 
at  any  moment  find  himself  cut  out  by  the  interposition  of 
a  prior  heir,  as  for  instance  a  son,  widow  or  the  like.     His 
rights  will  accrue  for  the  first  time  at  the  death  of  the  actual 
holder,  and  will  be  judged  of  according  to  the  existing 
state  of  the  family  at  that  time.    Any  nearer  heir  who  may 
then  be  in  existence  will  completely  exclude  him ;  and  if 
he  should  die  before  the  succession  opens,  even  though  he 
would  have  succeeded,  had  he  survived,  his  heirs  will  not 

(?)  Kitaksliara,  i.  1, 1 8 ;  Viramit.,  p.  8 ;  V.  May.,  iv.  2,  §  2.  See  per  curiam, 
2fund  Cownar  Loll  v.  Bwmooddeen,  10  B.  L.  R.  191 ;  S.  G.  18  Sath.  477 ;  Debt 
pQr$had  v.  Thatur  IXalf  1 AU.  112.  These  terms  are  not  nsed  by  the  writers  of 
the  B^gal  or  Mithila  School.  Y.  N.  Mandlik,  359.    JoUy,  Leot.  176. 
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take  at  all,  unless  they  happen  themselves  to  be  the  next 
heirs  to  the  deceased.  In  other  words,  he  cannot  transmit 
to  others  rights  which  had  not  arisen  in  himself. 

§  251.  The  second  question  is  as  to  the  coparcenary  pro- 
perty. The  first  species  of  coparcenary  property  is  that 
which  is  known  as  ancestral  property.  The  meaning  of 
this  phrase  might  be  taken  to  be,  property  which  descended 
upon  another  from  an  ancestor,  however  remote,  or  of 
whatever  sex.  Where  property  so  descended  upon  several 
persons  simultaneously,  and  with  equal  rights  both  of 
possession  and  enjoyment,  as  for  instance  upon  several 
brothers,  sons,  grandsons,  nephews  or  the  like,  it  would 
certainly  be  joint  property,  by  the  very  hypothesis.  But 
this  is  not  what  is  generally  known  as  ancestral  property. 
That  term,  in  its  technical  sense,  is  applied  to  property 
which  descends  upon  one  person  in  such  a  manner  that  Ins 
issue  (r)  acquire  certain  rights  in  it  as  against  him.  For 
instance,  if  a  father  under  Mitakshara  law  is  attempting  to 
dispose  of  property,  we  enquire  whether  it  is  ancestral 
property.  The  answer  to  this  question  is,  that  property  is 
ancestral  property  if  it  has  been  inherited  as  unobstructed 
property,  that  it  is  not  ancestral  if  it  has  been  inherited  as 
obstructed  property  (§  250).  The  reason  of  this  distinction 
is,  that  in  the  former  case  the  heir  had  an  actual  vested 
interest  in  the  property,  before  the  inheritance  fell  in,  and 
therefore  his  own  issue  acquired  by  birth  an  interest  in 
that  interest.  Hence,  when  the  property  a>ctually  devolved 
upon  him,  he  took  it  subject  to  the  interest  they  had  already 
acquired.  But  in  the  latter  case,  he  had  no  interest  what- 
ever in  the  property,  before  the  descent  took  place ;  there- 
fore, when  that  event  occurred,  he  received  the  property 
free  of  all  claims  upon  it  by  his  issue,  and  A  fortiori,  by  any 
other  person.  Hence  all  property  which  a  man  inherits 
from  a  direct  male  ancestor,  not  exceeding  three  degrees 


(r)  I  may  as  weU  state,  once  for  aU,  that  the  word  "  issae"  will  be  used 
throughout  this  work  as  embracing  son,  grandson,  and  great-grandson.  Pott, 
§  488. 
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higher  than  himself,  is  ancestral  property,  and  is  at  once 
held  by  himself  in  coparcenary  with  his  own  issue.  But 
where  he  has  inherited  from  a  collateral  relation,  as  for 
instance  from  a  brother,  nephew,  cousin  or  uncle,  it  is  not 
ancestral  property  («) ;  consequently  his  own  descendants  Ancestral  pro- 
are  not  coparceners  in  it  with  him.  They  cannot  restrain 
him  in  dealing  with  it,  nor  compel  him  to  give  them  a  share 
of  it  (t).  On  the  same  principle,  property  which  a  man 
inherits  from  a  female,  or  through  a  female,  as  for  instance 
a  daughter's  son,  or  which  he  has  taken  from  an  ancestor 
more  remote  than  three  degrees,  or  which  he  has  taken  as 
heir  to  a  priest  or  a  fellow-student,  would  not  be  ancestral 
property  (w).  And  that  which  is  ancestral,  and  therefore 
coparcenary  property,  as  regards  a  man's  own  issue,  is  not 
80  as  regards  his  collaterals.  For  they  have  no  interest  in 
it  by  birth  (t?).  On  the  other  hand,  property  is  not  the 
less  ancestral  because  it  was  the  separate  or  self -acquired 
property  of  the  ancestor  from  whom  it  came  (w).  When  it 
has  once  made  a  descent,  its  origin  is  immaterial.  And  all 
savings  made  out  of  ancestral  property,  and  all  purchases 
or  profits  made  from  the  income  or  sale  of  ancestral  pro- 
perty, would  follow  the  character  of  the  fund  from  which 


{$)  It  is  luircUy  necessary  to  remark  that  I  am  speaking  of  inheritance,  not  of 
sorriTorBhip.  llie  enlarffed  share  which  accrues  to  the  remaining  brothers  on 
the  death  of  an  ondivided  brother  is  ancestral  prcmerty,  and  subject  to  all  its 
incidents.    Qungoo  Mull  v.  Bv^nseedhur,  1  N.  W.  P.  170. 

(0  Bayadur  NaXlatambi  v.  MukuncUit  8  Mad.  H.  G.  465 ;  Nund  Coomar  Lall 
T.  EuKsiooddeer^  10  B.  L.  R.  183 ;  S.  C.  18  Suth.  477 ;  Jawahir  v.  Quyan,  8  Agra 
B.C.  78;  Locfctm  ▼.  Nemdharee,  20  Suth.  170;  Pitam  v.  Ujagar,  1  AIL  652. 
JoUy,  Lect.  121. 

(tt)  8  Dig.  61 ;  W.  &  B.  710,  approved  per  cur.  10  B.  L.  R.  192  supra.  The 
High  Court  of  Madras  has  held  thia.t  property  which  descended  to  a  man  from 
bis  maternal  grandfather  was  ancestral  property,  which  he  could  not  alienate  to 
the  detriment  of  his  son.  None  of  the  above  authorities  were  referred  to.  The 
decision  was  reversed  by  the  P.  C.  on  another  point  {Muthaycm  Chetti  v.  8angilif 
%  Mad.  870.  9 1.  A.  128.  Sivagunga  v.  Ldkahmana,  9  Mad.  188,  190).  When  the 
case  arises  again  it  will  be  material  to  remember  that  property  only  becomes  joint 
property  by  reason  of  being  ancestral  property,^  where  the  ancestor  from  whom  it 
was  dcffived  was  a  paternal  ancestor.  See  Mit.,  i.  1,  §  3,  5,  21,  24,  27,  83 ;  i.  6, 
i  2, 8  5,  9—11 ;  Per  Mitter,  J.,  Qwnga  Prasad  v.  Ajudhia  Pershad,  8  Cal.  181, 
p.  184. 

(r)  Ajoodhia  v.  Kashee  Gir,  4  N.  W.  P.  81 ;  Gopal  Singh  v.  BheeJcunlal,  B. 
D.  of  1869,  294;  Oopal  DuUy,  Gopal  Loll,  Ihid.  1814. 

(w)  BamNarainy.  Pertum  fifing?!,  20  Suth.  189;  S.  0.  11  B.  L.  R.  897,  per 
curiam,  9  Bom.  450. 
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Divided  pro- 
perty. 


Prq;)erty 
obtained  from 
ancestor  by  gift. 


they  proceeded  (x).  On  the  same  principle  accretions  to 
a  riparian  village  are  ancestral  property^  if  the  village 
itself  was  such  (y). 

§  252.  Where  ancestral  property  has  been  divided 
between  several  joint  owners,  there  can  be  no  doubt  that 
if  any  of  them  have  issue  living  at  the  time  of  the  partition, 
the  share  which  falls  to  him  wiU  continue  to  be  ancestral 
property  in  his  hands,  as  regards  his  issue,  for  their  rights 
had  already  attached  upon  it,  and  the  partition  only  cuts 
ofE  the  claims  of  the  dividing  members.  The  father  and 
his  issue  still  remain  joint  (z).  But  it  is  not  so  clearly 
settled  whether  the  same  rule  would  apply  where  the  par- 
tition had  been  made  before  the  birth  of  issue.  In  a  case 
in  Calcutta  it  was  held  that  where  a  father  by  various  deeds 
of  gift  had  distributed  his  property  among  his  sons,  the 
portion  obtained  by  each  was  ancestral  property  as  regards 
his  issue.  It  does  not  appear  whether  the  issue  had  been 
in  existence  at  the  time  of  the  gift.  But  the  son  contended 
that  it  was  by  the  gift  his  self -acquired  property.  This  the 
Court  refused  to  admit.  After  a  full  examination  of  the 
Hindu  authorities,  they  said,  "  We  think  that  according  to 
the  Mitakshara,  landed  property  acquired  by  a  grandfather 
and  distributed  by  him  amongst  his  sons,  does  not  by  such 


((b)  Shudanvmd  y.  Bonomalee,  6  Sntb.  266 ;  S.  C.  on  review ;  8xtb  nonUne^ 
Sudanund  ▼.  Soorjo  ifon«e,  8  Snth.  455 ;  8.  G.  11  Suth.  436,  reversed  on  another 
point  in  P.  0.  ;  8tib  nomine,  Soorjomonee  v.  Suddanund,  12  B.  L.  B.  804 ;  8.  G. 
20  Suth.  877  J  S.  G.  8  Ma4.  Jnr.  466 ;  Ghansham  v.  Govind,  5  8.  D.  202  (240) ; 
Umrithnath  v.  Gmtreenath,  18  M.  I.  A.  542 ;  8.  G.  15.  8uth.  (P.  G.)  10 ;  Krud- 
nappa  v.  Bamtisaiomyt  8  Mftd.  H.  G.  25.  Juamohundas  v.  MongcUdaSf  10  Bom. 
529.  In  the  ease  of  Gunoa  Prasad  v.  Ajudhia  Pershad.  The  High.  Gonrt  of  Bengsl 
treated  it  as  a  point  still  unsettled,  whether  property  purohaBed  out  of  the  income 
of  ancestral  property  before  the  birth  of  a  son  was  ancestral  property  vested  in 
the  after-bom  son.  Mr.  Justice  Mitter  was  strongly  of  opinion  that  it  was  not.  It 
was  admitted  that  it  would  be  otherwise  as  to  property  so  purchased  after  his 
birth,  8  Gal.  181 ;  8.  G.  9  G.  L.  B.  417-  As  to  savmgs  from  income  of  imnartiUe 
Zemindary,  or  purchases  made  oat  of  such  savings,  see  pos/,  §  262.  BetMle  that 
movable  property  which  has  made  a  descent,  and  is  then  converted  into  land, 
possesses  all  the  incidents  of  ancestral  immovable  property.  Sham  Narain 
y.  Raghoohur,  8  Gal.  508. 

(y)  Ramvraaad  v,  Badha  Prasad,  7  All.  402. 

(a)  Lakshmihai  v.  Ganpat  Moroha,  5  Bom.  H.  G.  (O.  G.  J.)  129.  Chatterhhooj 
V.  Dharamsi,  9  Bom.  488.  The  same  point  was  very  lately  decided  in  Galoutta. 
The  report  does  not  state  whether  the  son  was  bom  before  or  after  the  partition, 
but  I  think  the  latter  seems  to  have  been  the  case.  Adurmoni  v.  Choiodhry,  8 
Gal.  1. 
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gift  become  the  self -acquired  property  of  the  sons  so  as  to 
enable  them  to  dispose  of  it  by  gift  or  sale  without  the 
consent,  and  to  the  prejudice  of,  the  grandsons.  The  pro- 
perty cannot  be  said  to  have  been  acquired  without  detri- 
ment to  the  father^s  (i.e.,  ancestral)  estate,  because  it  was 
not  only  given  out  of  that  estate,  but  in  substitution  for  the 
undivided  share  of  that  estate  to  which  the  father  appears 
to  have  been  entitled.  It  cannot  therefore  be  taken  to  have 
been  given  simply  by  the  favour  of  the  father,  but  upon 
consideration  of  the  father  surrendering  some  interest  or 
right  to  share  in  the  grandfather's  estate,  which  he  did  by 
the  acceptance  of  this  separate  parcel.  We  think  that  the 
father  took  it  with  the  incidents  to  which  the  undivided 
share  for  which  it  was  substituted  would  have  been  sub- 
ject" (a) .  This  reasoning  would  appear  to  apply  equally  in 
favour  of  issue  unborn  at  the  time  of  the  gift.  Similarly  it 
was  held  in  Madras,  that  a  father  did  not  take  his  share  of  or  by  wiU. 
the  estate  as  self-acquired  property,  in  consequence  of  having 
received  it  under  the  will  of  his  own  father.  The  Court 
said,  ''  It  seems  to  us  that  there  is  no  reason  whatever  in 
the  contention  that  its  quality  was  changed  by  his  choosing 
to  accept  it,  apparently  under  the  terms  of  his  father's  will. 
Still  less  ground  would  there  be  for  the  contention  that  his 
acquiescence  in  that  mode  of  receiving  it  would  vest 
in  himself  a  larger  interest  than  he  would  have  taken  by 
descenf  (6).  In  Bombay  it  has  been  recently  decided, 
after  a  review  of  all  the  cases,  that  where  a  grandfather 
bequeathes  his  self -acquired  property  to  a  son,  who  has  at 
the  time  male  issue,  in  terms  showing  an  intention  that  the 
devisee  should  take  an  absolute  estate,  the  property  so 
devised  does  not  vest  in  the  issue  as  ancestral  estate,  so  as  to 
entitle  them  to  sue  their  father  for  a  partition  (c).  Where 

(a)  Muddun  Qopal  v.  Bam  BuTcshf  6  Suth.  71  >  78 ;  followed  Nanomi  Bahuaain 
V.  Modvn  Mohwn,  18  I.  A.  5.  In  Mohdbeer  Kooer  v.  Joohha^  16  Suth.  221 ; 
6.  0.  8  B.  L.  B.  88,  a  contrary  opinion  seema  to  have  been  expressed  by  Jackson^ 
J.  But  in  that  case  the  property  appears  not  to  have  been  ancestral  at  all.  8ee 
ts  to  what  is  *'  a  gift  throng  affection,"  Lakahman  v.  RamcJiandra,  1  Bom.  661. 

<h)  Tara  Chand  v.  Reeb  Bam.  8  Mad.  H.  0.  £0,  55. 

(e)  Juqmohundas  v.  Mangalaas^  10  Bom.  528.  This  case  is  now  under  appeal 
to  the  Pnvy  Council. 
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a  man  liad  obtained  a  share  of  f amUy  property  on  partition, 
whicli  was  mortgaged  to  its  fnll  valne,  and  which  he  had 
subsequently  cleared  from  the  mortgage  by  his  own  self- 
acquisitions,  it  was  held  that  the  unencumbered  property 
was  ancestral  property  in  his  hands  ((2). 


acqi 


Propertv  jointly       §  253.  Secondly,  property  may  be  joint  property  without 
*^  having  been  ancestral.  Where  the  members  of  a  Joint  Family 

.  acquire  property  by  or  with  the  assistance  of  joint  funds,  or 
by  their  joint  labour,  such  property  is  the  joint  property  of 
the  persons  who  have  a>cquired  it,  whether  it  is  an  increment 
to  ancestral  property,  or  whether  it  has  arisen  without  any 
nucleus  of  descended  property  (e).  Whether  the  issue  of 
such  joint  acquirers  would  by  birth  alone  acquire  an  interest 
in  such  property,  without  evidence  that  they  had  in  any 
way  contributed  to  it,  is  a  question  which,  as  far  as  I  know, 
has  never  arisen.  If  a  single  individual  acquired  a  fortune 
by  his  own  exertions,  without  any  assistance  from  ancestral 
property,  his  issue  would  certainly  take  no  interest  in  it. 
If  several  brothers  did  the  same,  the  property  would  be 
joint  as  between  themselves.  It  would  certainly  be  self- 
acquired  as  regard  all  collaterals,  and  it  is  difficult  to  see 
why  it  should  not  be  the  same  as  regards  their  issue,  unless 
they  chose  voluntarily  to  admit  the  latter  to  a  share  of  it. 
This  seems  to  have  been  the  view  taken  by  the  High  Court 
of  Bombay  in  a  casfe  where  property  had  been  acquired 
by  trade.  They  said,  "  There  is  no  evidence  to  show  that 
the  parties  were  members  of  an  ordinary  trade  partner- 
ship resting  on  contract.  If  the  sons  had  a  joint  interest  with 
their  father  in  the  piece-goods  business,  it  was  apparently 
because  they  were  members  of  an  undivided  family  carry- 
ing on  business  jointly  in  that  capacity.     If  the  property 

(d)  Visalatchy  ▼.  Annasamy^  5  Mad.  H.  C.  150. 

(0)  Manu,  ix.  f  215  ;  Tajnavalkya,  ii.  120 ;  Mitakshara,  i.  4,  §  15 ;  8  Dig.  S86 : 
F.  MaoN.  851,  862 ;  Bamasheshaiya  y.  Bhaaavat,  4  Mad.  H.  C.  5;  Rafnpenkad 
y.  8heochwm,  10  M  I.  A.  490 ;  Badhabai  v.  NanaraVf  8  Bom.  151.    By  §  45  of  the 


!  proportioned  .^  

Bimilarly  where  a  joint  purchaae  is  made  by  several  with  their  separate  funds. 
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of  the  family  firm  had  been  acquired  by  the  equal  exertions 
of  the  three  members^  without  the  aid  of  any  nucleus  of 
property  other  than  acquired  by  themselves,  then,  no  doubt, 
the  property  of  the  firm  with  its  accumulations  would  be 
self-acquired  property  even  though  it  was  owned  jointly. 
And  on  a  partition  such  property  would  apparently  remain 
self-acquired  property  in  the  hands  of  the  several  members, 
even  though  one  of  them  was  the  father  of  the  other  two**  (/). 

§254.  Thirdly,  property  which  was  originally  self-ac-  ®^  ^^^^^^^^'^^^ 
quired,  may  become  joint  property,  if  it  has  been  volun- 
tarily thrown  by  the  owner  into  the  joint  stock,  with  the 
intention  of  abandoning  all  separate  claims  upon  it.  This 
doctrine  has  been  repeatedly  recognized  by  the  Privy 
Ckmncil.  Perhaps  the  strongest  case  was  one,  where  the 
owner  had  actually  obtained  a  statutory  title  to  the  property 
under  the  Oudh  Talukdars  Act  I  of  1869.  He  was  held  by 
his  conduct  to  have  restored  it  to  the  condition  of  ancestral 
property  (gr). 

§  255.  Liability  to  partition  is  one  of  the  commonest  Importiblo  pro- 
incidents  of  joint  property,  but  it  must  not  be  supposed  that  jSS  ™*^ 
joint  property  and  partible  property  are  mutually  con- 
vertible terms.  If  it  were  so,  an  impartible  Zemindary 
could  never  be  joint  property.  The  reverse,  however,  is 
the  case.  The  mode  of  its  enjoyment  necessarily  cuts 
down  to  a  very  small  point  the  rights  of  the  other  members 
of  the  family  with  respect  to  it.  But  there  are  two  parti- 
culars in  which  its  joint  character  becomes  material — ^first, 
with  reference  to  the  order  of  succession ;  and,  secondly, 
as  to  the  powers  of  alienation  possessed  by  each  successive 
holder.  Now  as  to  the  first  point,  it  has  been  repeatedly 
held  by  the  Privy  Council  that  the  order  of  succession  to  a 
Zemindary  depended  upon  whether  '^  though  impartible  it 

(/)  ChatUrhhoM  y.  DharofMi,  9  Bom.  488,  p.  445. 

W  HuTTpurshadY,  8heo  DycU.Zl.  A,  269iB.  C.2eSui\i.  BSi  per  cur;  Ram- 

r^had  T.  Bheochum^  10  M.  I.  A.  606 ;  Ohellayamal  r.  Mutialamal,  6  Mad.  Jar. 
C.  106 J  Sham  Narain  t.  Ct  of  Wards,  20  Snth.  197 :  Qopalasami  y,  Chinna- 
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was  part  of  the  common  family  property/'  or  was  the  sepa- 
rate or  self -acquired  property  of  the  holder  (h).  As  to  the 
second  point,  the  authority  is  less  decisive.  But  the  cases 
seem  to  show  that  the  holder  of  an  impartible  Zemindary 
under  Mitakshara  law  would  be  under  the  same  restrictions 
as  to  alienation  in  regard  to  it  as  to  any  other  ancestral 
property.  The  subject  will  have  to  be  discussed  more  fully 
hereafter  (i). 

Coparoenere  §  256.  An  examination  into  the  property  of  the  joint 

perty  separately,  family  would  not  be  complete  without  pointing  out  what 
property  may  be  held  by  the  individual  members  which  is 
not  joint  property.  Property  which  is  not  joint  must  be 
either  separate  property  or  self -acquired,  or  property  which 
has  devolved  upon  another  in  such  a  manner  as  to  be  held 
by  him  free  of  all  claims  by  members  of  the  same  undivided 
family.  The  last  of  the  three  cases  has  already  been  dis- 
cussed (§  251,  252).  Separate  property,  ex  vi  termini, 
assumes  that  the  holder  of  it  has  ceased  to  be  in  union 
with  those  in  reference  to  whom  the  property  is  separate. 
But  a  man  is  very  commonly  separated  from  one  set  of 
persons,  as,  for  instance,  his  brothers,  while  he  is  in  union 
with  others,  as,  for  instance,  his  own  issue.  As  regards 
the  former,  his  property  is  separate;  as  regards  the  latter, 
it  is  joint  (§  252) .  Self -acquisition,  on  the  other  hand,  may 
be  made  by  any  one  while  still  in  a  state  of  union,  and 
when  md,de  will  be  effective  against  the  whole  world.  I 
have  abeady  (§  215—217)  pointed  out  the  early  history  of 
this  branch  of  the  law.  The  following  remarks  will  show 
how  it  has  been  dealt  with  by  modern  decisions. 

Self-acquisition  §  257.  The  whole  doctrine  of  self-acquisition  is  briefly 
stated  by  Yajnavalkya  as  follows  : — "  Whatever  is  acquired 

(h)  Katama  Natchier  v.  Rajah  of  Shivagungay  9  M.  I.  A.  589, 589,  610 ;  S.  0. 
2  Suth.  (P.  C.)  31 ;  Tamimula  v.  Boochia,  18  M.  I.  A.  888, 886 ;  S.  C.  18  Sixth. 
(P.  C.)  21 J  Chowdhry  Chintamun  v.  Nowluhho,  2 1.  A.  263 ;  8.  C.  24  Suth.  255 ; 
Yenumala  v.  Barnanaora^  6  Mad.  H.  C.  98, 108;  Periaaamy  t.  Pena#a«f»y,  5  I. 
A.  61 ;  S.  G.  1  Mad.  812 ;  Runganaydkamma  v.  BulU  Ramaya,  P.  C.  5th  July  1879. 

(t)  Seepo«f,  §312. 
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hy  the  coparcener  Idmself,  without  detriment  to  the  father's 
estate^  as  a  present  from  a  friend^  or  a  gift  at  nuptials^  does 
not  appertain  to  the  coheirs  (fc).  Nor  shall  he  who  recovers 
hereditary  property  which  has  been  taken  away  give  it  up  to 
the  coparceners ;  nor  what  has  been  gained  by  science'^  (Z). 
Upon  this  the  Smriti  Chandrika  remarks  that  the  estate  of 
the  father  means  the  estate  of  any  undivided  coheir  (m). 
While  the  Mitakshara  adds,  that  the  words  "  without  detri- 
ment to  the  father's  estate"  must  be  connected  with  each 
member  of  the  sentence.  "  Consequently  what  is  obtained 
from  a  friend  as  the  return  of  an  obligation  conferred  at 
the  charge  of  the  patrimony ;  What  is  received  at  a  mar- 
riage concluded  in  the  form  Asura  or  the  like  (n) ;  What  is 
recovered  of  the  hereditary  estate  by  the  expenditure  of  the 
father's  goods ;  What, is  earned  by  science  acquired  at  the 
expense  of  ancestral  wealth ;  all  that  must  be  shared  with 
the  whole  of  the  brethren  and  the  father"  (o).  The  author 
of  the  Mitakshara  enlarges  the  text  of  Yajnavalkya  by 
defining  self -acquisition  as  '^  that  which  had  been  acquired 
by  the  Coparcener  himself  without  any  detriment  to  the 
goods  of  his  father  or  mother.^'  Hence  the  Madras  High 
Court  has  recently  decided  that  property  inherited  by  a 
man  from  his  mother's  father  is  not  his  self -acquisition,  and 
this  ruling  has  been  affirmed  by  the  Privy  Council  (p). 
The  wtole  contest  in  each  instance  is  to  show  that  the  gain 
has  been  without  '^  detriment  to  the  estate."  In  early  times 
the  sliglitest  assistance  from  the  joint  patrimony,  however 
indirect,  was  considered  to  be  such  a  detriment,  and  the 
possession  of  any  joint  property  was  considered  as  conclu- 


(k)  See  as  to  ptesenta  horn  relations  or  friends,  Mann,  iz.  §  206 ;  Narada,  xiii. 
S  6. 7 ;  Muddun  QopaZ  ▼.  Bam  Buksh,  6  Suth.  71 ;  ante,  §  252 ;  Mitakshara,  i. 
6,  §9. 

G)  YajnaYaUcya,  ii.  §  118, 119 ;  Mitakshara,  i.  4,  §  1.     See  Daya  Bhaga,  vi.  1 
n.  K.  S.  iv.  2,  §  1—12 ;  V.  May.,  iv.  7,  §  1—14  ;  £aghunandana,  y.  1—12. 

(m)  Smriti  Chandrika,  vii.  §  28. 

(n)  8heo  Oohind  v.  Sham  Narain,  7  N.  W.  P.  75. 

(o)   Mitakshara,  i.  4,  §6. 

(p)  Mit. ,  i.  4,  §  2 ;  ace.  Raghwnandana,  v.  5 ;  Muttayan  Chetty  v.  Sangiliy  9 1.  A. 
127, 8  Mild.  J^O,  1882.  The  Privy  Gotmcil  declined  to  commit  itself  to  the  oon- 
se^nce  dbnawn  by  the  Madras  High  Court  that  property  so  inherited  became  the 
joint  property  of  the  taker  and  his  son.    See  ante,  %  251. 

35 
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sively  proving  that  there  had  been  such  an  assistance.  The 
Madras  Court  has  always  leant  very  strongly  against  self- 
acquisition.  But  the  recent  tendency  of  decisions  seems  to 
be  towards  a  more  sensible  view  of  the  law,  following  out 
its  spirit  rather  than  its  letter. 

Gaiiw  of  Bcience.        §  258 .    For  instance,  the  gains  of  science  or  valour,  which 
seem  to  hav«  been  the  earliest  forms  of  self-acquisition, 
were  held  to  be  joint  property,  if  the  learning  had  been 
imparted  at  the  expense  of  the  Joint  Family,  or  if  the  warrior 
had  used  his  father's  sword  (§  216).    The  law  upon  this 
point  was  examined  with  great  fulness  in  a  case  where  the 
adoptive  mother  of  a  dancing  girl  claimed  her  property,  on 
the  ground  that  it  had  been  acquired  by  skill  imparted  at 
the  mother's  expense.     The  High  Court  of  Madras,  over- 
ruling a  very  elaborate  judgment  of  the  Civil  Judge,  decided 
that  if  these  gains  were  to  be  considered  the  gains  of  science, " 
they  were  joint  property  of  the  acquirer  and  her  mother  (g). 
It  would  admittedly  have  been  otherwise  if  her  gains  had 
merely  been  the  result   of  prostitution,  unaided  by   any 
special  education  (r) .     In  a  later  case  the  gains  of  a  Vakil 
were  held  to  be  divisible,  on  the  ground  that  they  had  been 
obtained  by  education  imparted  at  the   family  expense, 
although  it  was  found  that  he  had  received  from  his  father 
nothing  more   than   a   general   education.     Holloway,  J., 
referring  to  the  dancing  girl's  case,  said,  '^  I  fully  adhere 
to  the  judgment  of  the  High  Court,  for  which  I  am  respon- 
sible, and  especially  to  the  statement  that  the  ordinary 
gains  of  science  by  one  who  has  received  a  family  mainte- 
nance are  certainly  partible"  («).     The   decisions   in  the 
above  cases  were  adopted  in  general  terms  by  the  Chief 
Justice  in  Bombay  in  another  case  of  a  Vakil.     There,  how- 
ever, the  point  really  did  not  arise,  as  it  appeared  that  ho 
united  the  business  of  money-lender  with  that  of  Vakil,  and 

iq)  Chalakonda  v.  Ratnachalam,  2  Mad.  H.  0.  56.    See  2  W.  MacN.  167. 

(r)  Boologam  v.  Stoomaniy  4  Mad.  830. 

{»)  Qungadliarudu  v.  Narasammahf  7  Mad.  H.  C.  47. 
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that  ttere  wajg  joint  family  property  of  which  he  had  the 
use  {t). 

§  259.  It  is,  however,  difficult  to  see  why  a  person  who  Effect  of  educa* 
has  made  gains  by  science,  after  having  been  educated  or  ^^  "*  ^  ^' 
maintained  at  the  family  expense,  should  be  in  a  worse 
position  tlian  any  other  person  who  has  been  so  educated,  or 
maintained,  and  who  has  afterwards  made  self-acq-uisitions.- 
Jimuta  V^hana  lays  it  down,  that  where  it  is  9»ttempted  ta 
reduce  a  separate  acquisition  into  common  property  on  the 
ground  that  it  was  obtained  with  the  aid  of  common  pro- 
perty, it  must  be  shown  that  the  joint  stock  was  used  for  the 
express  purpose  of  gain.  ^^  It  becomes  not  common  merely 
because  property  may  have  been  used  for  food  or  other 
necessaries,  since  that  is  similar  to  the  sucking  of  the 
mother's  breast"  {u) .  This  seems  to  be  good  sense.  If  a 
member  of.  a  Hindu  family  were  sent  to  England  at  the 
joint  expense,  to  be  educated  for  the  Bar  or  the  Civil  Ser- 
vice, it  seems  fair  enough  that  his  extra  gains  should  fall 
into  the  common  stock,  as  a  recompense  for  the  extra  outlay 
incurred.  It  might  be  assumed  that  when  the  outlay  was 
incurred  the  reimbursement  was  contemplated.  But  it  is 
different  where  all  start  on  exactly  the  same  level,  with 
nothing  but  the  ordinary  maintenance  and  education  which  Malnteimnce 
is  i^onmion  to  persons  of  that  class  of  life.  Accordingly,  in  l^nify.^*^^^'^  "^ 
a  Madras  case,  where  a  Hindu  had  made  a  large  mercantile 
fortune,  his  claim  to  hold  it  as  self -acquired  was  allowed, 
though  h&  had  admittedly  been  maintained  in  his  earlier 
years,  educated  and  married  out  of  patrimonial  means  (v)  * 
So  in  a  Bengal  case,  where  self -acquisition  was  set  up,  and 
the  defendant  had  been  maintained  at  the  family  expense^ 
but  it  was  proved  that  in  acquiring  his  property  he  did  not 
use  any  funds  which  belonged  to  the  joint  family,  his  gains, 
apparently  being  derived  from  some  lucrative  employment, 
it  was  held  that  the  plea  was  made  out.    Mitter,  J.,  said. 


it)  Bai  Manchha  v.  Narotamdas,  6  Bom.  H.  0.  (A.  C.  J.)  1,  6. 

<tt)  Daya  Bhaga,  ▼!.  1,  §44—50;  1  Stra.  H.  L.  214 ;  2  Stra.  H.  L.  374. 

(v>  CheUaperoomall  t.  veeraperoomalt  4  Mad.  Jur.  54,  affd.  qn  appeal,  ift.,  240.. 
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"  The  plaintiff's  case  in  the  Court  below  was  that  the  defend- 
ant received  his  education  from  the  joint  estate^  and  that 
he  is  consequently  entitled  to  participate  in  every  property 
that  has  been  acquired  by  the  defendant  by  the  aid  of  such 
education.  But  this  contention  is  nowhere  sanctioned  by 
the  Hindu  law,  and  I  see  nothing  in  justice  to  recommend 
it"  {w).  This  case  was  approved  by  the  Privy  Council  in  an 
appeal  where  it  had  been  contended  that  the  property 
acquired  by  a  successful  merchant  was  joint  property, 
because  he  had  been  educated  out  of  the  joint  funds.  The 
fact  was  negatived,  upon  which  the  Committee  observed, 
*^This  being  their  Lordships*  view,  it  does  not  become 
necessary  to  consider  whether  the  somewhat  startling  pro- 
position of  law  put  forward  by  the  appellant,  which,  stated 
in  plain  terms,  amounts  to  this — that  if  a  member  of  a  joint 
Hindu  family  receives  any  education  whatever  from  the 
joint  funds,  he  becomes  for  ever  after  incapable  of  acquiring 
by  his  own  skill  and  industry  any  separate  property — ^is  or 
is  not  maintainable.  Very  strong  and  clear  authority 
would  be  required  to  support  such  a  proposition.  For  the 
reasons  that  they  have  given,  it  does  not  appear  to  them 
necessary  to  review  the  text-books  or  the  authorities  which 
have  been  cited  on  this  subject.  It  may  be  enough  to  say, 
that  according  to  their  Lordships*  view,  no  texts  which  have 
been  cited  go  to  the  full  extent  of  the  proposition  contended.*' 
Then,  after  referring  with  approval  to  the  Bengal  case  as 
laying  the  law  down  less  broadly  than  those  in  Madras  and 
Bombay,  the  judgment  concluded  by  saying,  "  It  may  here- 
after possibly  become  necessary  for  this  Board  to  consider, 
whether  or  not  the  more  limited  and  guarded  expression  of 
the  law  upon  this  subject  of  the  Courts  of  Bengal,  is  not 
more  correct  than  what  appears  to  be  the  doctrine  of  the 
Courts  of  Madras'*  (a?). 

The  BciencG  §  260.    All  of  the  above  cases  were  recently  examined 

mufit  have  been 

(w)  Dhunoolcdaree  r.  Owiput,  11  B.  L.  E.  201,  note ;  8. 0. 10  Snth.  122. 
(»)  Pauliwn  Vaioo  y.  Fa^Uiem  Sooryah,  4 1.  A.  109, 117  5  S.  C.  1  Mad.  252. 
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by  the  High  Court  of  Bombay  (y).  They  said,  "It  certainly  JJ^^^^^^^*^ 
appears  to  us  that  the  dictum  of  Mitt&r,  J.,  that  the  propo-  expense, 
fiition  which  we  are  considering  '  is  no  where  sanctioned 
by  Hindu  law,'  is  not  strictly  accurate.  The  texts  which 
have  been  cited  to  us  do,  in  our  opinion,  establish  it  as  a 
rule  of  Hindu  law  that  the  ordinary  gains  of  science  are 
divisible,  when  such  science  has  been  imparted  at  the  family 
expense,  and  acquired  while  receiving  a  family  maintenance, 
but  that  it  is  otherwise  when  the  science  has  been  imparted 
at  the  expense  of  persons  who  are  not  members  of  the 
student's  family.  But  the  question  still  remains,  whether  the 
term  '  Science'  as  used  in  the  texts,  is,  in  modern  days,  to  be 
construed  as  meaning  a  mere  general  education,  and  not 
rather  a  special  training  for  a  particular  profession.  The 
words  ^any  education  whatever'  in  the  judgment  of  the 
Judicial  Committee  in  Pauliem  v.  Pauliem,  as  well  as  an 
observation  of  one  of  their  Lordships  in  the  course  of  the 
argument,  that  the  Madras  case  of  the  dancing  girl  was  a  case 
of  a  special  training,  and  not  necessarily  applicable  to  a  case 
of  general  training,  may  seem  to  indicate  that,  if  the  question 
again  comes  before  their  Lordships,  it  will  be  considered 
chiefly  with  ref  eretice  to  the  nature  and  extent  of  the  educa- 
tion imparted  at  the  family  expense."  The  Court,  after  citing 
with  approval  the  remarks  at  the  beginning  of  the  preced- 
ing paragraph,  proceed  to  say  :  •  "  We  think  that  we  shall 
be  doing  no  violence  to  the  Hindu  texts,  but  shall  be  only 
adapting  them  to  the  condition  of  modem  society,  if  we 
hold,  that,  when  they  speak  of  the  gains  of  science  which 
has  been  imparted  at  the  family  expense,  they  intend  the 
special  branch  of  science  which  is  the  immediate  source  of 
the  gains,  and  not  the  elementary  education  which  is  the 
necessary  stepping  stone  to  the  acquisition  of  all  science." 


§  261.  On  the  same  principle,  although  the  admitted  Possession  of 
possession  or  existence  of  joint  funds  will  throw  upon  the  conclusive.  "^ 
self -acquirer  the  onus  of  proving  that  such  funds  did  not 


(v)  Lakshman  t.  Jamndbait  6  Bom.  225,  p.  242. 
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form  the  nucleus  of  liis  fortune  (z),  the  fact  itself  is  not 
conclusive.  In  a  case  in  the  Supreme  Court  of  Bengal, 
Orantf  J.,  said,  "  Where  the  property  descended  is  incapa- 
ble of  being  considered  as  the  germ  whose  improvement  has 
constituted  the  wealth  subsequently  possessed,  this  wealth 
must  evidently  be  deemed  acquired.  An  ancestral  cottage 
never  converted,  or  capable  of  conversion  to  an  available 
amount  into  money,  in  which  the  maker  of  the  wealth  had 
the  trifling  benefit  of  residing  with  the  rest  of  the  faanily 
when  he  commenced  turning  his  industry  to  profit, — so  of 
other  things  of  a  trifling  nature"  (a).  Of  course  the  con- 
trary would  be  held,  if  it  appeared  that  the  income  of  the 
joint  property  was  large  enough  to  leave  a  surplus,  after 
discharging  the  necessary  expenses  of  the  family,  out  of 
which  the  acquisitions  might  have  been  made  (6).  And 
purchases  made  with  money  borrowed  on  the  security  of 
the  common  property  will  belong  to  the  Joint  Family,  the 
members  of  which  will  be  jointly  liable  for  the  debt  (c). 
But  it  would  be  otherwise  if  the  loan  was  made  on  the  sole 
credit  of  the  borrower,  or  even  if  the  loan  was  made  out 
of  the  common  fund,  under  a  special  agreement  that  it  was 
to  be  at  the  sole  risk  of  the  borrowei*,  and  for  his  sole 
benefit  (d). 

Government  §  262.  Estates  Conferred  by  Government  in  the  exercise 

^^^^^  '  of  their  sovereign  power,  become  the  self -acquired  property 

of  the  donee,  whether  such  gifts  are  absolutely  new  grants, 

or  only  the  restoration  to  one  member  of  the  family  of  pro* 

perty  previously  held  by  another,  but  confiscated  (e).    But 

(«)  Shib  Pershad  v.  Qungamoneet  16  Snth.  291 :  Fran  Kristo  r.  Bhageerutee. 
20Suth.  158. 

(a)  Qooroochum  v.  OoltLcJcmoney^  Fulton,  166, 181 ;  per  curiam,  Meewitchee 
V.  Cneiumhra.  Mad.  Dec.  of  1858,  63 ;  Jadoomonee  v.  Qungadur,  1  Boi:dn.  600 ; 
V.  Darp.  621. 

(h)  Sudomund  v.  Soorjo  Monee^  11  Snth.  436. 

(c)  Sheonerahad  v.  Kulund&r,  1  S.  D.  76  (101). 

(d)  Bai  Nurnngh  v.  Bai  Narain,  3  N.  W.  P.  218. 

(e)  Katama  Natchiar  v.  B(nah  of  Shivagangay  9  M.  I.  A.  606 ;  8.  0.  2  Suth. 
(P.  0.)  31;  Beer  Pertah  v.  MaJMrajah  Bajmder.  12  M.  I.  A.  1,  (Hunaapore 
Cose)  ;  S.  G.  2  Snth.  (P.  C.)  31.  Ab  to  grants  in  Ondh  after  the  Confiscation  of 
1858,  and  nnder  Act  I  of  1869  (Ondh  Estate  Act) ;  see  Hurpurshad  ▼.  8heo 
Dyal,  3  I.  A.  269;  S.  C.  26  Suth.  56 ;  Hardeo  Bu»  v.  Jawahir,  4  1.  A.  178 ; 


Digitized  by 


Google 


SELF-ACQUISITION.  279 

where  one  member  of  a  family  forcibly  dispossesses  another 
who  is  in  possession  of  an  ancestral  Zemindary^  and  there  is 
no  legal  forfeiture,  nor  any  fresh  grant  by  a  person  compe- 
tent to  confer  a  legal  title,  the  new  occupant  takes,  not  by 
self-acquisition,  but  in  continuation  of  the  former  title  (/). 
And  where  a  confiscation  made  by  Government  was  sub- 
eequently  annulled,  and  no  grant  to  any  third  person  was 
ever  made,  it  was  held  that  the  old  title  revived,  for  the 
benefit  of  all  persons  capable  of  claiming  under  it  (gr).  So 
a  grant  made  by  Government  to  the  holder  of  an  estate, 
which  merely  operates  as  an  ascertainment  of  the  State 
claim  for  revenue,  and  a  release  of  the  reversionary 
right  of  the  crown,  is  a  mere  continuance  of  the  old 
estate  {h). 

A  point  which  has  only  recently  been  decided  is,  whether  Savinga  from 
the  savings  made  by  the  holder  of  an  impartible  estate  ^perty.^ 
under  Mitakshara  law,  are  his  self-acquired  property,  or  not. 
It  is  quite  settled  that,  although  an  impartible  Zemindary 
may  be  joint  property,  in  the  sense  that  all  the  family  have 
a  joint  and  vested  interest  in  the  reversion  (§  255),  its 
annual  income,  and  the  accumulations  of  such  income,  are 
the  absolute  and  exclusive  property  of  the  possessor  of  the 
Zemindary  for  the  time  being.  None  of  his  kindred  can 
claim  an  account  of  the  mode  in  which  he  has  spent  his 
income,  nor  a  share  in  the  profits  annually  accruing  or  laid 
by.  He  may  spend  as  much  or  as  little  of  his  income  as 
he  likes.  If  he  spends  it  all,  it  is  not  waste,  and  whatever 
he  invests  is  absolutely  at  his  own  disposal  during  his 
life  {%).    There  could  tl^erefore  be  no  coparcenary  in  such 

Brijindar  r.  Janki  Koer,  5  I.  A.  1 ;  Thdkwr  Shere  v,  Thakurain,  8  Cal.  645 ; 
OouH  Shunker  v.  Maharajah  ofBulranvpore,  6  I.  A.  1 ;  S.  C.  4 Cal.  839 ;  Mulka 
Jahan  v.  Deputy  Commissioner  ofLucknofW,  i&.  63;  Mirza  Jehan  v.  Natoab 
Afsur  Baku,  ib.  7&  j  S.  C.  4  Cal.  727  ;  Pirthi  Pal  v.  Jewahir  Singh,  14  I.  A. 
87.  A  grant  of  a  jaghire  is  presumably  only  for  life.  Qulahdas  v.  Collector  of 
Burat,  0).  54 ;  S.  C.  3  Bom.  186. 

(/)  Yanwnula  v.  Boochia,  18  M.  I.  A.  338 ;  S.  C.  18  Suth.  (P.  C.)  21. 

ia)  Mina  Jehan  ▼.  Badshoo  Bahoo,  12  I.  A.  124;  S.  C.  12  CaL  1. 

(a)   Narayana  v.  ChengaXamma,  10  Mad.  1. 

(t)  Mdhartnulungaru  v.  Rajah  Row  PantaZu,  5  Mad.  H.  G.  31,  41 ;  Lutch- 
mana  Row  y.  terimul  £ow,  4  Mad.  Jar.  241. 
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savings,  and  therefore  no  survivorsliip  [k).  If,  therefore,  a 
Zemindar  in  Madras  left  no  issue,  it  seems  to  me  that  his 
widow  would  take  his  sayings  before  his  brothers,  or  their 
issue,  and  if  he  left  issue,  they  would  take  exclusively.  This 
appears  to  have  been  the  view  of  the  Madras  High  Court  in 
one  of  the  two  cases  quoted  above,  where  they  say,  "Whether 
regarded  as  the  separately  acquired  funds  of  the  Zemindar, 
or  as  it  really  is,  his  acquisition  derived  from  ancestral  pro- 
perty owned  by  him  solely,  it  is  equally  divisible  family 
property  as  between  his  sons"  {I).  Accordingly  when  a 
Poligar  died  leaving  debts  which  would  not  bind  the  family, 
but  also  leaving  property  which  had  been  purchased  out  of 
the  savings  of  his  income,  it  was  held  that  such  purchases 
were  his  separate  property,  to  which  his  creditors  would  be 
entitled  in  discharge  of  their  debts  (m).  Of  course  savings 
handed  down  from  previous  Zemindars  would  follow  a 
different  rule ;  they  would  become  the  joint  property  of  his 
descendants,  of  whom  the  succeeding  Zemindar  was  only 
one,  his  brothers  and  their  issue  being  the  others. 

Recovers  of  "  §  263.  Another  mode  of  self -acquisition,  which  is  not  very 

perty.  ^^^  likely  to  arise  now,  is  where  one  coparcener  unaided  by  the 
others,  or  by  the  family  funds,  recovers,  with  the  acquies- 
cence of  his  co-heirs,  ancestral  property,  which  had  been 
seized  by  others,  and  which  his  family  had  been  unable  to 
recover  (n).  In  order  to  bring  a  case  within  this  rule,  the 
property  must  have  passed  into  the  possession  of  strangers, 
and  be  held  by  them  adversely  to  the  family.  It  is  not 
sufficient  that  it  should  be  held  by  a  person  claiming  title  to 
hold  it  as  a  member  of  the  family,  or  by  a  stranger  claiming 
under  the  family,  as  for  instance  by  mortgage.  So  also  the 
recovery  by  one  co-heir  for  his  own  special  benefit  is  only 

(k)  See  Neelkisto  Deb  v.  Beerchunder,  12  M.  I.  A.  640 ;  8. 0.  Z  B.  L.  B.  (P.  0.) 
13  :  8.  C.  12  Suth.  (P.  C.)  21  (Tipperah  Case). 

II)    6  Mad.  H.  0.  41,  Supra,  not©  (i). 

(m)  Kotta  Bamasami  ▼.  Bangari,  3  Mad.  145.  Both  Jadges  tLgreed  that  tliis 
-would  be  the  case  with  a  de  jure  Poligar,  but  thoy  differed  as  to  the  law  where 
the  Poligar  waa  one  de  facto  but  not  de  jure.    See  pp.  155, 166. 

(n)  Manu,  ix.  §  209;  Mitakahara,  i.  4,  f  2,  6}  DayaBhnga,  vi.  2,  §81—37; 
D.  K.  S.  iv.  2,  5  6—9 ;  Baghunandana,  t.  29-81. 
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pennissible  where  "  the  neglect  of  the  coparceners  to  assert 
their  title  had  been  such  as  to  show  that  they  had  no  inten- 
tion to  seek  to  recover  the  property,  or  where  at  least  indif- 
ferent as  to  its  recovery,  and  thus  tacitly  assented  to  the 
recoverer  using  his  means  and  exertions  for  that  purpose,  or 
upon  an  express  understanding  with  the  recoverer's  copar- 
ceners." "  The  recovery,  if  not  made  with  the  privity  of 
the  co-heirs,  must  at  least  have  been  bona  fide,  and  not  in 
fraud  of  their  title,  or  by  anticipating  them  in  their  inten- 
tion of  recovering  the  lost  property."  Finally,  it  must  be 
an  actual  recovery  of  possession,  and  not  merely  the  obtain- 
ing of  a  decree  for  possession  (o). 

As  to  the  result  of  such  a  recovery,  there  seems  to  be  a  Rerolt  to  re- 
conflict  in  the  Mitakshara.  At  ch.  i.  5,  §  11,  the  author, 
referring  to  Mann,  ix.  §  209,  makes  the  property  which  has 
been  recovered  belong  exclusively  to  the  recoverer.  At 
ch.  i.  4,  §  1 1,  he  quotes  a  text  of  Sankha  as  establishing  that, 
''if  it  be  land,  he  takes  the  fourth  part,  and  the  remainder 
ia  equally  shared  among  all  the  brethren."  Dr.  Mayr 
reconciles  the  discrepancy  by  supposing  that  the  former 
text  refers  to  the  case  of  a  recovery  by  the  father,  while 
the  latter  refers  to  one  of  several  brethren  or  other 
coparceners,  who  all  stand  on  the  same  level  {p).    The  • 

Bengal  authorities,  however,  take  the  latter  rule  as  apply- 
ing to  every  recoverer,  but  only  in  the  case  of  land  (g).  It 
is  to  be  observed  that  the  recoverer  takes  one-fourth  first, 
and  then  shares  equally  with  the  others  in  the  residue  (r). 


§  264.  An  intennediate  case  between  self-acquired  and  Acquisitions 
joint  property  is  the  case,  resting  upon  a  text  of  Yasishtha,  hmda, 
m  which  property  acquired  by  a  single  coparcener,  at  the 


(o)  Yitalatchy  v.  Annaaamy,  5  Mad.  H.  0. 160 ;  Sisheaioar  v.  Shitul,  8  Sath. 
IS ;  B.  C.  Con&med  on  review  ;  8uh  nomine^  Biasessur  v.  SeetuL  9  Sath.  69 ; 
Boiakee  t.  Ct.  of  Wards,  14  Sath.  84 ;  Jugmohundaa  v.  MangaldaSj  10  Bom. 
588: Muttu  VtuUmgamadkaY. Doraainga^Sl.  A.  99;  S. 0. SMad. 800;  NaragcmH 
▼•  yenkatachala^poHJk  Mad.  p.  259. 

§7,  8;   iW.MacN.  62; 

{r)  iD.'k.  S.'iV.  2,  S  9 ;  8  Dig.  865. 


(p)  Mayr,  26;  Vnhaspati'  8  Dig.'  82. 

G)  Daya  Bhaga,  vi.  2,  §  86-89;  D.  K.  S.  iv.  2, 
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expense  of  the  patrimony,  is  said  to  be  subject  to  partition, 
the  acquirer  being  entitled  to  a  double  share  («).  It  has 
already  been  suggested  (§  216)  that  this  text  probably 
applied  originally  to  self -acquisition  properly  so  called,  and 
that  it  cut  down  the  rights  of  a  self -acquirer,  instead  of 
enlarging  the  rights  of  one  who  has  made  use  of  common 
property.  The  Smriti  Chandrika  and  Madhayiya  both 
restrict  the  text  to  the  gains  of  learning,  when  considered 
to  be  partible  in  consequence  of  the  education  from  which 
they  sprung,  having  been  imparted  at  the  expense  of  the 
family  {t).  The  general  principles  laid  down  by  Vijna- 
nesvara  seem  to  exclude  the  idea  that  any  special  and 
exclusive  benefit  can  be  obtained  to  any  co-heir  by  a  use  of 
the  family  property  (-u).  Mr.  W.  MacNaghten  states  that 
under  Benares  law  no  such  benefit  can  be  obtained,  what- 
ever may  have  been  the  personal  exertions  of  any  individaal, 
but  that  the  rule  does  exist  in  Bengal  (v).  There  is  no 
doubt  that  in  that  province  the  rule  has  been  repeatedly 
laid  down  (w),  but  little  attempt  has  been  made  to  define  its 
extent,  or  the  cases  to  which  it  applies.  In  a  case  before 
the  Supreme  Court  of  Bengal,  Sir  Lawrence  Peel,  C.  J.,  laid 
down  the  law  as  follows  :  "  The  authorities  establish,  and 
the  uniform  course  of  practice  in  this  Court  is  conformable 
to  them,  that  the  sole  manager  of  the  joint  stock  is  thereby 
entitled  to  no  increased  share,  and  that  skill  and  labour  con- 
tributed by  one  joint  sharer  alone  in  the  augmentation  or 
improvement  of  the  common  stock,  establishes  no  right  to  a 
larger  share;  that  the  acquisition  of  a  distinct  property 
without  aid  of  the  joint  funds  or  joint  labour  gives  a 
separate   right,   and   creates  a  separate  estate;   that  the 

(b)  "  And  if  one  of  the  brothers  has  gained  sometlunff  by  his  own  effoii,  he 
shall  receive  a  doable  share."  Vasishtha,  xvii.  51 ;  Mitakshara,  i.  4,  §  29;  Dsja 
Bhaga.  vi.  1^  S  27—29 :  Baghnnandana,  i.  20^  y.  18. 

(0  bmriti  Chandrika,  vii.  §  9;  Madhaviya,  p.  49,  and  see  faiwah,  2  W. 
MacN.  167. 

»  Mitakshara,  i.  4,  §  1—6. 

v)  1  W.  MacN.  62 ;  3  W.  MacN.  7,  n.,  158. 160,  n.,  163,  n. 

to)  Qudadhur  v.  Ajodhearam^  1  S.  B.  6  (7) ;  Koahul  y.  Badhamath^l  S.  D. 
tH^  (448) ;  Doorputtee  v.  Haradhun,  8  8.  D.  98;  Kripa  Sindhu  t.  Kanhaya, 
6  8.  D.  835  (893) ;  per  curiam,  Uma  Sundari  y.  Dwarkanath,  2  B.  L.  B.  (A.  0. 
J.)  287. 
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acqnifiitdoQ  of  a  distinei  property^  with  the  aid  of  joint  fonda, 
or  of  joint  labour^  gives  the  acquirer  a  right  to  a  doable 
Bhare^  and  prevents  the  character  oi  separate  estate  from 
attaching  to  such  an  acquisition ;  and  lastly^  that  the  union 
with  the  common  stock  of  that  which  might  otherwise  have 
been  held  in  severalty,  gives  it  the  character  of  a  joint  and 
not  of  a  separate  property/'  Oraait,  J.,  hdd  to  the  same 
effect,  adding  that  in  this  respect  the  law  of  Bengal  and  the 
Mitakshara  coincide,  and  that  to  entitle  ike  acquirer  to  a 
double  share,  ho  must  only  be  "  aided  by  means  drawn  from 
the  joint  funds  of  little  consideration'*  {x).  This  decision 
is  cited  with  approval  by  the  Supreme  Court  of  Bengal  (y) 
as  laying  down  both  the  rule  and  the  exception  as  to  joint 
and  separate  acquisitions.  The  first  principle  laid  down  by 
Sir  Lawrence  Fed,  that  in  order  to  entitle  the  acquirer  to  a 
double  share,  the  property  acquired  must  be  a  distinct  one, 
is  in  aooordance  with  the  Mitakshara,  which,  after  citing 
Vasishtha's  text,  proceeds,  '*The  author  (Yajnavalkya)  pro- 
pounds eai  exception  to  that  maxim.  But  if  the  common 
stock  be  improved,  an  equal  division  is  ordained ;"  and  says 
tiuit  in  such  a  case,  a  double  share  is  not  allotted  to  the 
acquirer  (a).  The  second  prmciple  laid  down. by  Grant,  J., 
that  the  assistance  derived  from  the  joint  funds  must  be  of 
Utile  considerati<m,  seems  also  to  be  in  accordance  with  the 
Daya  Bhaga.  It  will  be  seen  that  Jimuta  Yahana  rests  the 
doctrine  of  the  double  share  of  the  acquirer,  not  upon  the 
text  of  Vasishtha,  which  he  seems  to  take  as  applying  to 
self -acquisition,  properly  so  called,  but  upon  a  text  of  Vyasa. 
"The  brethren  participate  in  iksiJb  wealth,  which  one  of 
them  gains  by  valour  or  the  like,  using  any  common  pro- 
perty, either  a  weapon  or  a  vehicle'*  (a).  Here  the  meri- 
torious cause  of  the  acquisition  is  the  brother  himself,  the 
assistance  derived  from  the  joint  funds  being  insignificant. 
This  view  is  in  accordance  with  the  futwah  of  the  Pandits 

(«)  Qooroochum  y.  Goluckmoneyt  Fulton,  165. 

(y)  Soorjeemoney  Dossee  v.  JDeno&unda,  f  M.  I.  A.  689 ;  S.  0.  4  Bath.  (P.  C  ) 
lUjW,  §268. 
(t)  Jfitakshara,  i.  4,  §  30,  81.  (a)  Da^a  Bhaga,  ii.  §  41,  tI.  1,  §  28, 14. 
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in  Pii/rtaJ)  Bahaudur  v.  TiUikdharee  (fe),  "  of  several  brothers 
living  together  in  family  partnership,  should  one  acquire 
property  by  means  of  funds  common  to  the  whole,  the 
property  so  acquired  belongs  jointly  to  all  the  brothers. 
Should,  however,  the  means  of  acquisition,  drawn  from  the 
joint  funds,  be  of  little  consideration,  and  the  personal 
exertions  considerable,  two  shares  belong  to  the  acquirer, 
and  one  to  each  of  the  other  brothers."  Both  points 
have  been  affirmed  by  later  decisions  of  the  Bengal  High 
Court  (c). 

Burthen  of  §  265.  There  is  a  good  deal  of  conflict,  probably  more 

^'^  *  apparent  than  real,  between  the  decisions  of  ihe  High  Court 

of  Bengal  as  to  the  question  upon  whom  lies  the  onus  of 
proof,  where  property  is  claimed  by  one  person  as  being 
joint  property,  and  withheld  by  another  as  being  self- 
acquired,  or  vice  versa.  The  general  principle  undoubtedly 
is,  that  as  every  Hindu  family  is  supposed  to  be  joint  unless 
the  contrary  is  proved,  so  if  nothing  appears  upon  the  case 
except  that  a  member  of  a  family,  admittedly  or  presumably 
joint,  is  in  possession  of  property,  if  he  alleges  that  it  is  his 
own  self-acquisition,  he  is  alleging  something  which  is  an 
exception  to  the  general  rule,  and  it  lies  upon  him  to  prove 
the  exception  (d).  But  on  the  other  hand,  the  case  of  a 
plaintiff  who  seeks  to  establish  a  claim  to  Joint  Family  pro- 
perty is  no  exception  to  the  rule,  that  the  plaintiff  must 
make  out  his  case.  He  starts  with  a  presumption  in  his 
favour.  But  this  presumption  must  be  taken  along  with  the 
other  facts,  proved  or  admitted,  and  those  facts  may  so  fer 
remove  the  presumption  arising  from  the  ordinary  condition 
of  a  Hindu  family,  as  to  throw  back  the  burthen  of  proof 
on  the  other  side  (e).     What,  then,  is  the  extent  of  the  pre- 


(h)  1  S.  D.  179  (236). 

(c)  Sree  Narain  ▼.  Oooro  Pershad,  6  Sath.  219;  8heo  Dyal  t.  Judoonath, 
9  Snth.  61 ;  and  per  Colvile,  C.  J.,  Jadoomonee  ▼.  Oangadhur,  1  Boaln.,  600;  f. 
Daip.,  621. 

(a)  Luximon  Raw  y.  Mullar  RoWt  2  Kn.,  60, 68. 

(e)  Bholanath  y,  Ajoodhia,  12  B.  L.  B.  836 ;  S.  C.  20  SaUi.  65 :  Bodh  Singh 
v.  Qunesh,  12  B.  L.  B.  (P.  C.)  817 ;  S.  C.  19  Snth.  856. 
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sumption  as  the  condition  of  a  Hindu  family  ?  ^^  The  nor- 
mal state  of  every  Hindu  family  is  joint.  Presumably  every 
Buoh  family  is  joint  in  food,  worship,  and  estate.  In  the 
absence  of  proof  of  division,  such  is  the  legal  presumption.  Preeamptioii  as 
But  the  members  of  the  family  may  sever  in  all  or  any  of 
these  three  things"  (/) .  Of  course  there  is  no  presumption 
that  a  family,  because  it  is  joint,  possesses  joint  property, 
or  any  property.  But  where  it  is  proved  or  admitted  that  a 
Joint  Family  possesses  some  joint  property,  and  the  property 
in  dispute  has  been  acquired,  or  is  held  in  a  manner,  con- 
sistent with  that  character,  ^'  the  presumption  of  law  is  that 
all  the  property  they  were  possessed  of  was  joint  property, 
until  it  was  shown  by  evidence  that  one  member  of  the 
&unily  was  possessed  of  separate  property."  And  this  pre- 
sumption is  not  rebutted  merely  by  showing  ^^  that  it  was 
purchased  in  the  name  of  one  member  of  the  family,  and 
that  there  are  receipts  in  his  name  respecting  it ;  for  all  that 
is  perfectly  consistent  with  the  notion  of  its  having  been 
joint  property,  and  even  if  it  had  been  joint  property,  it  still 
would  have  been  treated  in  exactly  the  same  manner^*  (gr). 
The  difference  of  opinion  seems  to  arise  as  to  the  degree  to 
which  the  presumption  is  to  be  pushed,  where  the  family 
is  joint,  but  where  no  nucleus  of  joint  property  is  either 
admitted  or  proved,  and  where  some  property  is  held  by 
one  or  more  members  in  a  manner,  as  regards  either  origin 
or  enjoyment,  apparently,  though  not  necessarily,  incon- 
sistent with  the  idea  of  a  joint  interest. 

'  §  266.  The  law  upon  this  point  was  laid  down  as  follows 
by  the  Sudder  Court  of  Bengal.  '^  Where,  by  the  plaintiffs 
own  admission,  the  properties  in  dispute  were  not  acquired 
by  the  use  of  patrimonial  funds,  and  the  defendants  never 
acknowledged  that  they  were  acquired  by  the  joint  exertions 

(/)  Ter  cwriam^  Neelkisto  Deb  r.  Beerchunder.  Cnpperah  case)  13  M.  I.  A. 
5W;  8.  C.  8  B.  L.  E.  (P.  0.)  18;  S.  0.  12  Suth.  (P.  C.)  21;  Naragunty  v. 
Vengama,  9  M.  I.  A,  92 ;  S.  0. 1  Snth.  (P.  0.)  80. 

ig)  Dhurm  Das  v.  Mt.  Shama  Swrnd^,  8  M.  I.  A.  229,  240 ;  S.  C.  6  Suth.  (P. 
G.)  48  J  Umnthnath  v.  Ooureenath,  18  M.  I.  A.  542 ;  S.  0.  15  Sath.  (P.  C.)  10 ; 
Rampershad  y.  Sheochurriy  10  M.  I.  A.  490,  505. 
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and  aid  of  the  plaintiff  and  his  father^  it  was  for  the  plaintiff 
to  prove  his  own  allegations  as  to  the  originiJ  joint  interest 
in  the  purchase  of  the  property.  The  mere  circumstance  of 
the  parties  having  been  united  in  food,  raises  no  such  suffi- 
cient presumption  of  a  joint  interest  as  to  relieve  the  plain- 
tiffs from  the  onus  of  proof*  (fe).  And  the  Bengal  High 
Burtben  of  Court  said,  "  To  render  it  joint  property,  the  consideration 

^^^  '  for  its  purchase  must  have  proceeded  either  out  of  ancestral 

funds,  or  have  been  produced  out  of  the  joint  property,  or 
by  joint  labour.  But  neither  of  these  alternatives  is  matter 
of  legal  presumption.  It  can  only  be  brou^t  to  the  cogni- 
zance of  a  Court  of  justice  in  the  same  way  as  any  other  fact, 
viz.,  by  evidence.  Consequently,  whoever's  interest  it  is  to 
establish  it,  he  must  be  able  to  produce  the  evidence.  The 
plaintiff  coming  into  Court  to  claim  a  share  in  property  as 
being  Joint  Family  property,  must  lay  some  foundation 
before  he  can  succeed  in  his  suit.  He  must,  at  least,  show 
that  the  defendants  whom  he  sues  constitute  a  Joint  Family, 
and  that  the  property  in  question  became  joint  property 
when  acquired,  or  that  at  some  period  since  its  acquisition 
it  has  been  enjoyed  jointly  by  the  family.  It  will  be  suffi- 
cient for  this  purpose  for  him  to  show  that  the  family,  of 
which  the  defendants  came,  was  at  some  antecedent  period, 
not  unreasonably  great,  living  joint  in  estate ;  and  that  the 
property  in  question  was  either  a  portion  of  the  patrimonial 
estate,  so  enjoyed  by  the  family,  or  that  it  has  been  since 
acquired  by  joint  funds.  In  this  case  the  Principal  Sudr 
Amin  has  found  that  the  plaintiff  has  given  no  proof  of  the 
family  being  .joint,  Jjeyond  the  admitted  fact  of  the  three 
persons  being  brothers  and  the  plaintiff  has  also  given  no 
sort  of  proof  that  these  brothers  ever  were  living  in  the 
joint  enjoyment  of  any  property,  still  less  that  this  properly 
was  acquired  by  the  use  and  employment  of  any  joint 
funds.  It  seems  to  ns  that  he  was  entirely  right,  on  this 
finding,  to  dismiss  the  plaintiff's  suit  without  looking  further 

(;i)  Kishoree  v.  Chummv/n,  S.  D.  of  1852,  111,  citing  2  W.  MftoN.  153—156; 
F.  MacN.  60,  approved ;  Soobhedur  v.  Boloramt  Suth.  Sp.  No.  57. 
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into  the  case"  (t).  The  principles  laid  down  in  this  case 
aa  to  onus  probandi  were,  however,  denied  to  be  law  by 
the  Chief  Justice,  Sir  Richard  Couch ,  in  Taruch  Ghunder  v. 
Jodeshur  (&) .  He  laid  down  the  rule  to  be  that,  "  as  the  pre- 
sumption of  law  is  that  all  the  property  the  family  is  in  pos- 
session of  is  joint  property,  the  rule  that  ^the  possession  of 
one  of  the  joint  owners  is  the  possession  of  all  would  apply 
to  this  eictent,  that  if  one  of  them  was  found  to  be  in  pos-  Conflict  of 
session  of  any  property,  the  family  being  presumed  to  be 
joint  in  estate,  the  presumption  would  be,  not  that  he  was 
in  possession  of  it  as  separate  property  acquired  by  him, 
but  as  a  member  of  the  Joint  Family."  This  ruling,  how- 
eyep,  was  considered  and  differed  from  by  other  Judges  of 
the  High  Court  in  two  subsequent  cases  (Z),  and  was  again 
considered  by  the  High  Court  and  affirmed  by  two  later 
cases.  One  of  these  was  the  decision  of  a  Court  of  Appeal, 
and  in  the  second  a  single  Judge  refused  to  refer  the  point 
to  a  full  bench  as  being  conclusively  settled  (m). 

§  267.  It  seems  to  me  that  the  difficulty  arises  from  Suggjeeted 
attempting  to  lay  down  an  abstract  proposition  of  law  which 
will  govern  every  case,  however  different  in  its  facts.  It  is 
correct  to  say  that  a  Hindu  family  is  presumed  to  be  joint. 
It  is  merely  equivalent  to  saying,  that,  where  nothing  else 
is  known  of  a  family,  the  probability  is  that  its  members 
have  never  entered  into  a  partition  with  each  other.  It  is 
a  definite  statement  as  to  the  probability  of  a  single  fact. 
But  to  say  generally  of  any  piece  of  property  in  the  posses- 
sion of  any  member  of  the  family,  that  it  is  presumably  joint 
estate,  is  to  assert  one  or  other  of  a  great  many  different 
propositions.    Either  that   in  its  present  condition  it  was 


eolation. 


{%)  Shhi  CMam  ▼.  Barcm,  1  B.  L.  B.  (A.  0.  J.)  164;  8.  0. 10  8ath.  198; 
Sub  nomine^  Sh6o  Oolam  v.  Burra. 

(k)  11  B.  L.  B.  198 }  8.  0. 19  Snth.  178 ;  ace.  Annundo  Mohun  v.  Lamb,  1 
Konh.  169  j  Hait  Sinah  v.  Vdbee  Singh,  2  N.  W.  P.  808 ;  Nursingh  Das  ▼. 
Narain  Das,  8  N.  W.  F.  217 ;  Sidojpa  v.  PooneakootUy  Mopris,  100. 

(0  Bholanath  ▼.  Ajoodhiaj  12  B.  L.  B.  886;  8.  G.  20  8uth.  65;  Denonath  v. 
Rurrynarrain,  12  B.  L.  B.  849. 

(m)  Gobind  Chunder  t.  Doorganersad,  14  B.  L.  B.  W ;  8.  0.  22  8ath.  248 ; 
8h%uhee  Mohun  y.  AuJchil,  25  Sath.  232 ;  VedavaUi  v.  Narayana,  2  Mad.  19. 


Digitized  by 


Google 


288  THE  JOINT  FAMILY. 

ancestral  property,  or  that  it  was  acquired  by  means  or  with 
the  assistance  of  ancestral  property,  or  by  means  of  joint 
labour,  or  joint  funds,  or  both,  or  that  it  was  acquired  by  a 
single  member  without  aid  from  other  funds,  or  from  other 
members,  and  then  thrown  into  the  common  stock.  Now, 
these  propositions  are  each  different  in  their  probability^ 
and  different  in  the  facts  which  would  establish  them.  The 
very  statement  of  the  plaintiff's  case,  or  his  evidence,  may 
negative  some  of  them^  just  as  the  defendant's  case  may 
admit  some  of  them.  It  seems  impossible  to  say  what  the 
presumption  is,  until  it  is  known  what  proposition  the  plain- 
tiff and  defendant  respectively  put  forward.  This  seems 
to  be  all  that  is  laid  down  by  the  Bengal  cases,  which  go 
Bortlieii  of  most  strongly  against  the  rights  of  undivided  family.  The 
proo  vaxiea.  Judges  say,  *^  Tell  us  what  your  case  is :  when  we  find  how 
much  of  it  is  admitted  by  the  other  side,  we  will  then  be 
able  to  say  whether  you  are  relieved  of  the  necessity  of 
proving  any  part  of  your  case,  and  how  much  of  it."  For 
instance,  if  the  plaintiff's  case  was  that  the  property  was 
ancest^,  and  the  defendant  admitted  that  it  was  purchased 
with  his  father's  money,  but  alleged  that  the  purchase  was 
made  in  his  own  name,  and  for  his  own  exclusive  benefit, 
the  burthen  of  proof  would  lie  on  him  (n).  Again,  if  the 
case  was  that  the  property  was  purchased  out  of  the  proceeds 
of  the  family  estate,  and  it  was  admitted  that  there  was 
family  property,  of  which  the  defendant  was  manager,  the 
oniia  would  also  lie  on  him  to  show  a  separate  acquisition  (o). 
And  so  it  would  be  where  the  property  was  acquired  by 
any  member,  if  the  family  was  joint,  and  there  was  an 
admitted  nucleus  of  family  property  (p).  If  it  was  denied 
that  there  ever  had  been  any  family  property,  or  admitted 
that  the  defendant  was  not  the  person  in  possession  of  it, 
the  plaintiff  would,  I  imagine,  fail  if  he  offered  no  evidence 

(n)  Qopeekrist  v.  Oungwperaaud.  6  M.  I.  A.  53 ;  BUbbssut  ▼.  LuchtMiauTt  6 
I.  A.  288;  S.  0.  5  C.  L.  K.  477. 

(o)  Lvmimon  Row  v.  MuUar  Row,  2  Kn.  60 ;  Pedru  v.  Domingo,  Mad.  Deo. 
of  I860.  8 ;  Janokee  ▼.  Kiato,  Marah,  1. 

(p)  Prankristo  ▼.  Bhagerutee,  20  Sath.  158 ;  Moolji  Lilla  v.  Ookxildas,  8  Bom. 
154 ;  Lakshman  ▼.  Jamnabai,  (>  Bom.  225. 
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wliatever.  The  amount  of  evidence  necessary  to  shift  upon 
the  other  side  the  burthen  of  displacing  it  might  be  very 
Bmafl,  but  would  necessarily  vary  according  to  the  facts  of 
each  case.  On  the  other  hand^  if  the  property  was  admitted 
to  be  originally  self-acquisition,  but  stated  to  have  been 
thrown  into  the  common  stock,  this  would  be  a  very  good 
case,  if  made  out  (§  254),  but  the  onv^  of  proving  it  would  be 
heavily  on  the  party  asserting  it.  And  so  it  would  be  if 
the  property  were  admitted  to  have  been  acquired  by  one 
member  without  the  use  of  family  funds,  but  the  plaintiff 
asserted  that  he  had  rendered  such  assistance  as  made  it 
joint  property.  Even  where  it  appeared  that  the  family  had 
ancestral  property  in  their  joint  possession,  but  that  some 
of  the  family  acquired  separate  property  from  their  own 
fands,  and  dealt  with  it  as  their  own  without  reference  to 
the  other  members  of  the  family,  the  Privy  Council  held 
''that  such  a  state  of  things  may  be  fairly  held  to  weaken, 
if  not  altogether  to  rebut,  the  ordinary  presumption  of 
Hindu  law  as  to  property  in  the  name  of  one  member  of  a 
Joint  Family,  and  to  throw  upon  those  who  claim  as  joint 
property  that  of  which  they  have  allowed  their  coparcener, 
trading  and  incurring  liabilities  on  his  separate  account  to 
appear  to  be  the  sole  owner,  the  obligation  of  establishing 
their  title  by  clear  and  cogent  reasons"  (q),  A  fortiori, 
where  there  had  been  admitted  self-acquisitions,  and  an 
actual  partition,  if  one  of  the  members  sued  subsequently 
for  a  share  of  property  left  in  the  hands  of  one  of  the  mem- 
bers as  his  self -acquired  property,  alleging  that  it  was  really 
joint  property ;  or  if  a  member  of  the  family  admitted  a 
partition  among  some  of  the  members,  but  asserted  that 
the  others  had  remained  undivided,  the  onv^  would  lie  upon 
him  to  make  out  such  a  case  (r). 

iq)  Bodh  Singh  v.  Guneah,  12  B.  L.  R.  817,  827 ;  S.  C.  19  Sutli.  85G. 

(r)  Badul  v.  Chutterdhareey  9  Suth.  658  j  BatmooY.  Kashee  Ham,  (P.  C.)  8 
Cal.  815 ;  Radha  Chum  y.  XWpa,  6  CaL  474 ;  Qbhoy  Chum  v.  Qohind  Chunder, 
9Cal.237;  Upendra  NaraiuY.  Gopanath^  ibid.  817 1  Bata  Krishna  v.  Chintamani, 
li  OaL  262.  In  the  two  latter  oases  it  was  held,  that  the  mere  fact  that  one 
member  of  the  feunily  had  separated  from  the  joint  stock,  raised  no  presumption 
that  the  other  members  had  separated  inter  se.  See  the  converse  case,  Krist' 
nappa  t,  Bamasavmyj  8  Mad.  H.  C.  25. 
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Enjoyment  of 
fainily  property. 


Malabar. 


Mitakflliara. 


Bengal. 


§  268.  The  fourtli  subject  of  examination  relates  to  the 
mode  in  which  the  Joint  Family  property  is  to  be  enjoyed  by 
the  coparceners.  This  most  necessarily  vary  according  to 
the  view  taken  of  the  nature  of  the  family  corporation.  In 
Malabar  and  Canara,  where  the  property  is  indissoluble, 
the  members  of  th^  family  may  be  said  rather  to  have  rights 
out  of  the  property  than  rights  to  the  property.  The  head 
of  the  family  is  entitled  to  its  entire  possession,  and  is  abso- 
lute in  its  management.  The  junior  members  have  only  a 
right  to  maintenance  and  residence.  They  cannot  call  for 
an  account,  except  as  incident  to  a  prayer  for  the  removal 
of  the  manager  for  misconduct,  nor  claim  any  specific  share 
of  the  income,  nor  even  require  that  their  maintenance  or 
the  family  outlay  should  be  in  proportion  to  the  income. 
An  absolute  discretion  in  this  respect  is  vested  in  the 
manager  (*).  A  family  governed  by  Mitakshara  law  is  in 
a  very  similar  position,  except  as  to  their  right  to  a  parti- 
tion, and  to  an  account  as  incident  to  that  right.  In  a 
judgment  which  is  constantly  referred  to.  Lord  Westbury 
said,  "  According  to  the  true  notion  of  an  undivided  family 
in  Hindu  law,  no  individual  member  of  that  family  while 
it  remains  undivided,  can  predicate  of  the  joint  and  undi- 
vided property  that  he,  that  particular  member,  has  a  certain 
definite  share.  No  individual  member  of  an  undivided 
family  could  go  to  the  place  of  the  receipt  of  rent,  and  claim 
to  take  from  the  collector  or  receiver  of  the  rents  a  certain, 
definite  share.  The  proceeds  of  undivided  property  must 
be  brought,  according  to  the  theory  of  an  undivided  family, 
to  the  common  chest  or  purse,  and  there  dealt  with  accord- 
ing to  the  modes  of  enjoyment  by  the  members  of  an  undi- 
vided family^^  (t).  The  position  of  a  Joint  Family  under 
Bengal  law  is  in  some  respects  less  favourable,  and  in  other 
respects,  apparently,  more  favourable  than  that  of  a  family 
under  Mitakshara  law.  Where  property  is  held  by  a  father 
as  head  of  an  undivided  family,  his  issue  have  no  legal  claim 


(»)  §  220.    Tod  V.  Kunhamod,  8  Mad.  175. 

U)   Appovier  v,  Bama  Subha  Aiyan,  U  M.  I.  A.  89i  S.  C.  8  Suth.  (P.  C.)  1. 
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upon  him  or  the  property,  except  for  their  maintenance.  He 
can  dispose  of  it  as  he  pleases,  and  they  cannot  require  a  parti- 
tion (§  224) .  Consequently  they  can  neither  control,  nor  call 
for  an  account  of  his  management.  But  as  soon  as  it  has 
made  a  descent,  the  brothers  or  other  co-heirs  hold  their 
shares  in  a  sort  of  quasi-severalty,  which  admits  of  the  inter- 
est of  each,  while  still  undivided,  passing  on  to  his  own  repre- 
sentatives, male  or  females,  or  even  to  his  assignees  {u). 
How  far  this  principle  enlarges  the  rights  of  the  co-sharers 
inter  se  is  a  matter  of  some  obscurity.  Prima  facie  one  would 
imagine  that  it  would  entitle  each  coparcener  under  Bengal 
law  to  do  what,  according  to  Lord  Westbury,  no  coparcener 
can  do  under  Benares  law,  viz,,  ^'  to  predicate  of  the  joint 
and  undivided  family  property  that  he,  that  particular  mem- 
ber, has  a  certain  definite  share.^*  But  this  seems  hardly 
to  be  admitted  by  the  Supreme  Court  of  Bengal,  in  a  pas- 
sage where  they  laid  down  the  following  propositions  as 
setting  forth  the  characteristics  of  joint  property  held  by 
an  undivided  family  in  Bengal.  "  First,  each  of  the  copar- 
ceners has  a  right  to  call  for  a  partition,  but  until  such  par- 
tition takes  place,  and  even  an  inchoate  partition  does  not 
seem  to  vary  the  rights  of  the  co-sharers,  the  whole  remains 
common  stock ;  the  co-sharers  being  equally  interested  in 
every  part  of  it.  Second,  on  the  death  of  an  original  co- 
sharer  his  heirs  stand  in  his  place,  and  succeed  to  his  rights 
as  they  stood  at  his  death;  his  rights  may  also  in  his  life- 
time  pass  to  strangers,  either  by  alienation,  or  as  in  the  case 
of  creditors,  by  operation  of  law ;  but  in  all  cases  those  who 
come  in,  in  the  place  of  the  original  co-sharer,  by  inherit- 
ance, assignment  or  operation  of  law,  can  take  only  his  rights 
as  they  stand,  including  of  course  the  right  to  call  for  a 
partition.  Third,  whatever  increment  is  made  to  the  com* 
mon  stock  whilst  the  estate  continues  joint,  falls  into  and 

(tt)  Per  Turner^  L.  J.,  Soorjeemoney  Dossee  v.  Denohundo^  6  M.  I.  A.  653 ;  S. 
C.  4  Snth.  (P.  C.)  114  J  Daya  Bhaga,  iL  5  28,  note,  xi.  1,  §  25,  26  j  D  K.  8.  xi. 
$  2,  8,  7 ;  2  Dig.  104;  ante^  §  241.  Ragnunandaiub,  however,  lays  down  most 
strongly  the  doctrine  that  each  undivided  coparcener  has  an  equal  right  over  the 
whole  fuid  every  portion  of  the  undivided  property,  i.  21—29. 
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becomes  part  of  that  stock.  On  a  partition  it  is  divisible 
equally,  no  matter  by  what  application  of  the  common  funds^ 
or  by  whose  exertions  it  may  have  been  made ;  the  single 
exception  to  the  rule  being,  that  on  the  acquisition  by  one 
co-sharer  of  a  distinct  property,  with  the  aid  only  of  the 
joint  funds,  the  acquirer  may  take  a  double  share  in  that 
property.  The  increment  arising  from  the  accumulations  of 
undrawn  income  is  obviously  within  the  general  rule"  (t?). 


Position  of 
manager; 


of  ordinary 
member  or 
family. 


§  269.  So  long  as  the  manager  of  the  Joint  Family  ad- 
ministers it  for  the  purposes  of  the  family,  he  is  not  under 
the  same  obligation  to  economise  or  to  save,  as  would  be  the 
case  with  a  paid  agent  or  trustee.  For  instance,  where  the 
family  concern  is  being  wound  up  on  a  partition,  the 
accounts  must  be  taken  upon  the  footing  of  what  has  been 
spent,  and  what  remains,  and  not  upon  the  footing  of  what 
might  have  been  spent,  if  frugality  and  skill  had  been 
employed  (w).  The  reason,  of  course,  is  that  the  manager 
is  dealing  with  his  own  property,  and  if  he  chooses  to  live 
expensively,  the  remedy  of  the  others  is  to  come  to  a  parti- 
tion. On  the  other  hand  "  he  is  certainly  liable  to  make 
good  to  them  their  shares  of  all  sums  which  he  has  actually 
mis-appropriated,  or  which  he  has  spent  for  purposes  other 
than  those  in  which  the  Joint  Family  was  interested.  Of 
course,  no  member  of  a  joint  Hindu  family  is  liable  to  his 
coparceners  for  anything  which  might  have  been  actually 
consumed  by  him  in  consequence  of  his  having  a  larger 
family  to  support,  or  of  his  being  subject  to  greater  expenses 
than  the  others ;  but  this  is  simply  because  all  such  expenses 
are  justly  considered  to  be  the  legitimate  expenses  of  the 
whole  family.  Thus,  for  instance,  one  member  of  a  joint 
Hindu  family  may  have  a  larger  number  of  daughters  to 
marry  than  the  others.    The  marriage  of  each  of  these 


(v)  Soorjeemoney  Dossee  v.  JDanobundo,  6  M.  I.  A.  526. 689 ;  S.  C.  4  Suth.  (P. 
C.)  114,  revereed  by  the  P.  0.  upon  tbe  construction  or  a  "will,  but  these  pro- 
positions were  not  disputed.    See  too  Chuckun  v.  Poran,  9  Sutn.  488. 

(w)  Tara  Chnnd  v.  Reeh  Bam,  8  Mad.  H.  C.  177;  Choonee  v.  Prosunno, 
Sev.  231 J  Jugmohundas  v.  MangaldaSt  10  Bom.  628. 
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danghters  to  a  suitable  bridegroom  is  an  obligation  incum- 
bent upon  the  whole  family,  so  long  as  they  continue  to  be 
joint,  and  the  expenses  incurred  on  account  of  such  marriages 
must  be  necessarily  borne  by  all  the  members,  without  any 
reference  whatever  to  respective  interests  in  the  family 
^tate^'  (x).  Observations  to  the  same  effect  were  made 
by  the  Supreme  Court  of  Bengal  in  the  case  from  which  I 
have  already  quoted,  and  they  add,  ^'  We  apprehend  that 
at  the  present  day,  when  personal  luxury  has  increased,  and 
the  change  of  manners  has  somewhat  modified  the  relations 
of  the  members  of  a  Joint  Family,  it  is  by  no  means  unusual 
that  in  the  common  Khatta  book  an  account  of  the  separate 
expenditure  of  each  member  is  opened  and  kept  against 
him;  and  that  on  a  partition,  even  in  the  absence  of  fraud 
or  exclusion,  those  accounts  enter  into  the  general  account 
on  which  the  final  partition  and  allotment  are  made"  (y). 

§  270.  The  right  of  each  member  of  an  undivided  Hindu  Right  to  an 
family  to  require  an  account  of  the  management,  has  been  **^^^^* 
both  affirmed  and  denied  in  decisions  which  are  not  very 
easy  to  reconcile.  Possibly,  however,  the  apparent  conflict 
may  be  explained,  by  considering  the  various  purposes  for 
which  an  account  may  be  demanded.  It  is  of  course  quite 
clear,  that  every  member  of  the  coparcenary,  who  is  entitled 
to  demand  a  partition,  is  also  entitled  to  an  account,  as  a 
necessary  preliminary  to  such  partition.  A  different  ques- 
tion arises,  where  the  account  is  sought  by  a  member  who 
desires  to  remain  undivided.  A  claim  by  a  continuing  co- 
parcener to  have  a  statement  furnished  to  him  of  the  amount 
standing  to  his  separate  account,  with  a  view  to  having  that 
amount  or  any  portion  of  it  paid  over  to  him,  or  carried 
over  to  a  fresh  account,  as  in  the  case  of  an  ordinary  part- 
nership, would,  in  a  family  governed  by  Mitakshara  law,  be 
wholly  inadmissible.  The  answer  to  such  a  demand  would 
be,  "  You  have  no  separate  account.    Your  claim  is  limited 


(aj)  Per  Mitter,  J.,  Abhaychandra  t.  Pyari.S  B.  L^R.  847, 2^40.^ 
(P.  6.)  114. 


I  Soorjeemoney  J)o$8ee  y.  DerwhundOf  6  M.  I.  A.  540;  S.  C.  4  Snth. 
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to  the  use  of  the  family  property,  and  everything  that  has 
not  been  specifically  set  apart  for  you  belongs  to  the  family 
and  not  to  its  members.'^  It  was  a  claim  to  an  account  of 
this  sort  to  which  Jackson,  J.,  referred,  when  he  said,  ''  It 
appears  to  be  admitted  that,  although  a  son  has  a  joint 
interest  in  the  ancestral  estate  with  his  father,  he  cannot, 
as  long  as  that  estate  remains  joint,  call  upon  his  father  for 
an  account  of  his  management  of  that  estate ;  that  he,  for 
instance,  could  not  sue  his  father  for  mesne  profits  for  years 
during  which  it  was  under  his  father's  management**  (z). 
But  it  would  be  very  different  if  he  said,  ^^  I  wish  to  know 
how  the  affairs  of  the  corporation  to  which  I  belong  are 
being  managed/*  It  certainly  seems  a  matter  of  natural 
justice  that  such  a  demand  should  be  complied  with.  The 
remedy  which  any  coparcener  has  against  mismanagement 
Eight  to  an  ^^  *^®  family  property,  is  his  right  to  a  partition.  But  he 
account.  cannot  know  whether  it  would  be  wise  to  exercise  this  right, 

unless  he  can  be  informed  as  to  the  state  of  the  affairs  of 
the  family.  Yet  even  a  right  to  an  account  of  this  nature 
has  in  some  cases  been  denied.  The  Supreme  Court  of 
Bengal  in  the  case  already  referred  to  (a)  say,  "  the  right  to 
demand  such  an  account,  when  it  exists,  is  incident  to  the 
right  to  require  partition ;  the  liability  to  account  can  only 
be  enforced  upon  a  partition.**  In  one  case  of  a  Bengal 
family,  Phear,  J.,  drew  a  distinction  as  to  the  liability  to 
account  between  the  case  of  a  management  on  behalf  of  a 
minor  and  on  behalf  of  one  of  full  years.  In  the  former 
case  he  considered  that  the  manager  was  strictly  a  trustee, 
and  was  bound  when  his  trust  came  to  an  end,  that  is  at 
the  end  of  the  minority,  to  account  for  the  manner  in  which 
he  had  discharged  it.  But  as  regards  adult  members,  he 
said,  ^*  the  manager  is  merely  the  chairman  of  a  committee, 
of  which  the  family  were  the  members.  They  manage  the 
property  together,  and  the  *  karta*  is  but  the  mouthpiece  of 

(«)  Sh\i4anund  v.  BmomaUe,  6  Suth.  266,  259. 

(o)  Soorjeemoney  Dossee  v.  Denohundo,  6  M.  I.  A.  540;  S.  0.  4  Suth. 
(P.O.)  114. 
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ihe  body,  chosen  and  capable  of  being  changed  by  them- 
selves. Therefore,  unless  something  is  shown  to  the  con- 
trary, every  adult  member  of  an  undivided  Joint  Family, 
Hving  in  commensality  with  the  '  harta/  must  be  taken,  as 
between  himself  and  the  '  Icarta/  to  be  a  participator  in, 
and  authoriser  of,  all  that  is  from  time  to  time  done  in  the 
management  of  the  joint  property  to  this  extent,  namely, 
that  he  cannot,  without  further  cause,  call  the  '  karta^  to 
account  for  it.  Of  course,  it  may,  as  a  matter  of  fact,  be 
the  case  in  a  given  family  that  the  '  karta*  is  the  agent  of, 
or  stands  in  a  fiduciary  and  accountable  relation  to,  one  or 
more  of  the  members.  It  would  be  easy  to  imagine  a  state 
of  things  under  which  he  had  become  the  trustee  of  the 
property  relative  to  his  adult  coparcener,  or  in  which,  by 
reason  of  his  fraud  or  other  behaviour,  they,  some  or  one 
of  them,  had  acquired  an  equity  to  call  upon  him  for  an 
account.  All  that  I  desire  to  say  is,  that,  in  my  judgment, 
he  does  not  wear  this  character  of  accountability,  merely 
because  he  occupies  the  position  of  '  harta^ "  (b).  In  this 
case,  the  plaintiff  sought  for  the  account,  not  merely  for 
information,  but  as  incidental  to  a  claim  for  his  share  of  the 
surpluses  which  such  an  account  would  show  that  the  mana- 
ger had  received.  The  suit  was  not  one  for  partition,  as 
Ib  evident  from  the  fact  that  the  entire  suit  was  dismissed. 
Had  he  sued  for  a  partition  he  would  of  course  have  been 
entitled  to  it,  though  on  different  terms  as  to  accounting 
from  those  which  he  tried  to  impose. 

§  271.  This  decision  was  relied  on  in  a  later  case,  where 
a  widow  (in  Bengal)  sued  for  a  partition  of  the  property, 
and,  as  incidental  thereto,  for  the  dissolution  of  a  banking 
partnership,  and  that  the  defendant,  the  manager,  should 
render  an  account  of  the  estate  of  the  common  ancestor, 
and  of  the  banking  business  (c).    Markhy,  J.,  said,  **  I  am 

(b)  Ckuchun  v.  Poran,  9  Suth.  488.  See  this  oaae  exi)lamed  by  Phear,  J., 
Ahhay Chandra  T.  Pyari.  5  B.  L.  B.  854;  S.  0.  8uh  nominet  Ohhoy  Chunder 
▼.  Pearee,  18  Suth.  (F.  B.)  75.  «    ,    .„  «  v 

(c)  RanganmarU  v.  Kasinath,  8  B.  L.  R.,  (0.  C.  J.)  1  j  S.  C.  13  Suth.  (F.  B.) 
75|  note. 
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Fall  Bench 
decision. 


Rigbt  to  an 
account. 


clearly  of  opinion  tliat,  in  the  ordinary  case  of  a  joint  Hindu 
family,  the  manager  of  the  whole,  or  any  portion  of  the 
family  property,  is  not,  by  reason  of  his  occupying  that 
position,  bound  to  render  any  accounts  whatever  to  the 
members  of  the  family/'     He  granted  an  account  in  the 
special  case  on  the  ground  that  the  banking  business  was 
carried  on,  not  as  a  common  family  business  in  the  strict 
sense,  the  profits  of  which  were  all  to  sink  into  the  common 
family  fund,  but  rather  on  the  footing  of  a  partnership,  the 
profits  of  which,  when  realised,  were  to  be  divided  among 
the  individual  members  in  certain  proportions.     This  deci- 
sion however  was  directly  overruled  by  the  Full  Bench,  in 
a  case  where  the  following  questions  were  referred  for 
decision  : — 1.     Whether  the  managing  member  of  a  joint 
Hindu  family  can  be  sued  by  the  other  members  for  an 
account,  and  (it  appearing  that  one  of  the  plaintiffs  was  a 
minor)  2.    Whether  such  a  suit  would  not  lie,  even  if  the 
parties  suing  were  minors,  during  the  period  for  which  the 
accounts  were  asked.     Mr.  Justice  Hitter  in  making  the 
reference  said,   ''suppose,  for  instance,  that  one  of  the 
members  of  a  Joint  Family,  with  a  view  to  separate  from 
the  others,  asks  the  manager  what  portion  of  the  family 
income  has  been  actually  saved  by  him  during  the  period  of 
his  managership.   If  the  manager  chooses  to  say  that  nothing 
has  been  saved,  but  at  the  same  time  refuses  to  give  any 
account  of  the  receipts  and  disbursements,  which  were 
entirely  under  his  control,  how  is  the  member,  who  is  desirous 
of  separation,  to  know  what  funds  are  a^ctually  available  for 
partition  ?  And  a^ccording  to  what  principle  of  law  or  justice 
can  it  be  said  that  he  is  bound  to  accept  the  ipse  dixit  of 
the  manager  as  a  correct  representation  of  the  actual  state 
of  things  1"  Both  questions  accordingly  were  answered  in 
the  affirmative.    The  previous  decision  was  overruled,  and 
that  of  Chuckun  v.  Poran  was  reconciled  and  explained,  as 
meaning  only  that  joint  managers  must  be  taken  to  have 
authorized  each  other's  acts,  and,  therefore,  could  not  after 
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a  lapse  of  years  call  for  an  account  by  one  of  themselves  of 
dealings  which  were  in  fact  their  own  (d). 

§  272.  The  decision  upon  the  two  questions  referred  is  Mief  incidental 
no  doubt  perfectly  sound.  But  I  cannot  understand  the 
framework  of  the  suit.  The  plaint  alleged  that  there  was 
real  and  personal  property,  the  management  of  which  was 
taken  by  the  defendant  in  1863 ;  that  although  the  profits 
were  large,  yet  the  plaintiffs  had  not  been  properly  main- 
tained ;  that  the  elder  plaintiff  had  taken  upon  himself,  in 
1866,  the  management  of  the  one-third  share  belonging  to 
himself  and  his  minor  brother;  he  prayed  for  recovery  of 
one-third  share  of  the  profits  during  the  defendant's  man- 
agement from  1863  to  1866,  and  also  for  one-third  share  of 
the  personal  property.  No  share  of  the  real  property  was 
asked  for.  The  account  was  asked  for  as  incidental  to  this 
claim.  The  defendant  pleaded  a  partition  in  1849  which 
was  found  against.  The  original  Court  gave  a  decree  for 
the  plaintiff  for  a  share  of  the  profits  of  the  real  and  per- 
sonal property,  but  not  for  a  share  of  the  corpiLs,  This 
decree  seems  to  have  been  in  principle  affirmed  on  appeal. 
It  would  appear  then  that  the  claim  made  by  the  plaintiff 
was^  that  a  separate  account  should  be  kept  in  the  name 
of  each  co-sharer,  in  which  he  should  be  credited  with  an 
aliquot  share  of  the  savings,  and  debited  with  the  amount 
actually  expended  on  himself,  and  that  the  balance  should 
be  paid  over  to  him  annually,  or  as  it  accumulated,  when- 
ever he  chose  to  ask  for  it.  It  is  evident  that  if  this  prin- 
ciple were  carried  out,  no  additions  could  ever  be  made  to 
the  family  property.  If  the  entire  family  chose  to  live  up 
to  their  income,  of  course  they  could  do  so.  But  would  any 
one  member  of  the  family  have  a  right  to  insist  upon  living 
upon  a  scale  higher  than  was  thought  suitable  by  the  other 
members  ?  Would  he  have  a  right  to  withdraw  his  own 
share  of  the  income  annually  from  the  family  system 
of  management  or  trade,  and  to  deal  with  it  on  his  own 

(d)  Abliaychandra  v.  Pyari,  5  B.  L.  R.  W  j  S.  C.  IS  Suth.  (F.  B.)  75 ;  Sub- 
nomine,  Obhoy  Chunder  t.  Pearee, 
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account  f  If  he  did  8o^  would  the  accumulations  of  such 
annual  withdrawals^  and  the  profits  made  by  means  of  them, 
be  his  own  separate  property,  or  would  they  continue  to  be 
joint  property  ?  Either  supposition  involves  a  contriewiiction. 
If  they  became  separate  property,  that  would  be  in  conflict 
with  the  rule  that  the  savings  of  joint  property,  and  acqui- 
sitions made  solely  by  means  of  joint  property,  continue  to 
be  joint.  If  they  became  separate,  it  would  follow  that  a 
member  of  an  undivided  family  might  accumulate  large 
separate  acquisitions  by  simply  investing  portions  of  the 
family  property.  On  the  other  hand,  if  such  accumulations 
remained  joint  property,  the  absurdity  would  arise  that  A. 
might  sue  B.  and  get  a  decree  for  a  thousand  rupees,  and 
B.  might  sue  A.  the  very  next  week,  to  enforce  a  partition 
of  that  sum  and  recover  a  moiety  of  it. 

Special  £amHy  §  273.  It  is,  howovor,  quite  possible  that  the  plaint  was 

arrangement.  fcased  upon  a  system  of  family  management,  which  is  by 
no  means  uncommon,  when  the  family  continues  undivided, 
but  each  member  holds  a  portion  of  the  property  separately, 
&nd  applies  the  income  arising  from  it  to  his  own  use.  Of 
course,  if  the  portion  appropriated  to  A.  was  placed  in 
charge  of  B.,  the  income  would  be  held  by  him  for  the  use 
of  A.,  and  he  would  be  entitled  to  an  account  of  its  applica- 
tion, and  to  payment  over  of  the  balance.  But  this  would 
be,  not  by  virtue  of  the  general  usage  of  an  undivided 
Hindu  family,  but  in  opposition  to  that  usage,  by  virtue  of 
a  special  arrangement  for  the  apportionment  of  the  income 
among  the  individual  branches.  It  must  be  owned,  how- 
ever, that  the  language  of  Couch,  C.  J.,  looks  as  if  he  took 
a  different  view.  He  says  (e),  '^It  appears  to  me  that  the 
principle  upon  which  the  right  to  call  for  an  account  rests 
is  not,  as  has  been  supposed,  the  existence  of  a  direct 
agency,  or  of  a  partnership  where  the  managing  partner 
may  be  considered  as  the  agent  for  his  co-partners.     It 

(e)  Ahhaychandra  ▼.  Pyari,    5  B.  L.  B.  868 ;   S.  C.  8uh  Twmin9,   Obtwy 
Chunder  v.  Pearee,  13  Suth.  (F.  B.)  76. 
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depends  upon  tlie  right  wliicli  the  members  of  a  joint 
Hmdn  family  have  to  a  share  of  the  property;  and  where 
there  is  a  joint  interest  in  the  property,  and  one  party 
receiyes  all  the  profits,  he  is  bound  to  account  to  the  other 
parties  who  have  an  interest  in  it,  for  the  profits  of  their 
respective  shares,  after  making  such  deductions  as  he  may 
have  the  right  to  make."  If  by  this  the  learned  Chief 
Justice  meant  that  he  was  bound  to  account  for  these  profits, 
in  the  sense  of  paying  them  over,  or  holding  them  at  the 
disposal  of  the  individual  members,  the  opinion  must  be 
founded  upon  a  distinction  between  the  rights  of  co-sharers 
under  Bengal  and  Mitakshara  law.  It  must  proceed  upon 
the  idea  that  the  entire  share  of  each  member,  and  therefore 
its  entire  income,  is  appropriated  to  him,  free  of  all  claims 
by  the  others,  and  therefore  that  the  manager  only  receives 
it  as  his  agent  and  trustee.  Such  a  view  is  certainly  the 
logical  result  of  Jimuta  Vahana's  theory  of  joint-ownership. 
Bat  it  is  opposed  to  many  of  the  judicial  dicta  already 
quoted. 

§274.  A  necessary  consequence  of  the  corporate  character  Neoeflsityfor 
of  the  family  holding  is,  that  wherever  any  transaction  io"i*^  action, 
affects  that  property  aU  the  members  must  be  privy  to  it, 
and  whatever  is  done  must  be  done  for  the  benefit  of  all, 
and  not  of  any  single  individual.  For  instance,  a  single 
member  cannot  sue,  or  proceed  by  way  of  execution  (/), 
to  recover  a  particular  portion  of  the  family  property  for 
himself,  whether  his  claim  is  preferred  against  a  stranger 
who  is  asserted  to  be  wrongfully  in  possession,  or  against 
his  coparceners.  If  the  former,  all  the  members  must  join, 
and  the  suit  must  be  brought  to  recover  the  whole  property 
for  the  benefit  of  all.  And  this,  whether  the  stranger  is  in 
possession  without  a  shadow  of  title,  or  by  the  act  of  one 
of  the  sharers,  in  excess  of  his  power  {g).    If  any  of  the 

(/)  Banarsi  Daa  v.  Mdharcmi  Kuar^  5  All.  27. 

(f)  8hso  Chum  T.  Chukrareet  15  Suth.  486 ;  Cheyi  Na/ram  v.  Bunioaree,  23 
Bnui.  385  $  Parooma  v.  Valayoodaf  Mad.  Deo.  of  1858,  85 ;  Majaram  Tevxiri  t. 
lacJbfium,  4  B.  L.  E.  (A.  0.  J.)  118 ;  8.  G.  12  Sath.  478  approved  in  PhoolhoM 
Xbomottr  t.  Lalla  Jogeshur,  81.  A.  at  p.  26 ;  S.  0. 1  CiJ.  226 ;  &  0. 26  Suth.  285 ; 
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members  refuse  to  join  as  plaintiffs^  or  are  colluding  with 
the  defendant^  they  should  be  made  co-defendants^  so  that 
the  interests  of  all  may  be  bound  {h).  If  from  any  cause^ 
such  as  lapse  of  time^  the  other  members  cannot  be  joined 
as  plaintiff 8;  the  whole  suit  will  fail  (t) .  If  the  suit  is  against 
the  coparceners,  it  is  vicious  at  its  root.  The  only  remedy  by 
one  member  against  his  co-sharer  is  by  a  suit  for  partition, 
as  until  then  he  has  no  right  to  the  exclusive  possession  of 
any  part  of  the  property  (fc).  The  same  rule  forbids  one  of 
Buita  by  one  several  sharors  to  sue  alone  for  the  ejectment  of  a  tenant  {I), 
unless,  perhaps,  in  a  case  where  by  arrangement  with  his 
coparceners  the  plaintiff  has  been  placed  in  the  exclusive 
possession  of  the  whole  (m) ;  or  for  enhancement  of  rent  (n) 
or  for  his  share  of  the  rent  (o),  unless  where  the  defendants 
have  paid  their  rent  to  him  separately,  or  agreed  to  do  so,  in 
which  case  they  at  all  events  could  not  raise  the  objection. 
Even  in  such  a  case,  however,  it  would  clearly  be  open  to  any 
of  the  other  sharers  to  intervene,  if  they  considered  that  their 
rights  were  being  endangered  (jp) .    And  so  where  one  mem- 

Bisioanath  v.  Collector  ofMymeMtng,  7  B.  L.  B.  Appx.  42 ;  S.  G.  21  Snth.  69, 
note:  affirmed  by  F.  B.  Unmda  v.  Erahine,  12  B.  L.  E.  870;  S.  C.  21  Suth. 
68;  VeioakurY,  Naroo^  Bom.  Sel.  Eep.  190;  Nundwn  v.  XZoyd,  22  8nth.  74  j 
Teehilc  v.  Bamjus,  6  N.  W.  P.  182  5  Nathuni  v.  Manrao,  2  Oal.  149.  Arv/nachOa 
V.  Vythialinga,  6.  Mad.  27- 

(h)  Majaram  Tewari  ▼.  Lachman,  uh  8up ;  Juggodttmha  ▼.  Harem,  10  Snth. 
109:  Gokool  ▼.  Ettoaree,  20  Snth.  188;  KaUushen  y.  ValloHl,  8  Mad.  284; 
Bechu  Lai  ▼.  Oliullah,  11  CaL  888 ;  Kalichandra  v.  Raj  Kishore,  ib,  615. 

(i)  KaUdaa  Kevaldua  y.  Nathu  Bhagvan,  7  Bom.  217. 

(Jfc)  Phoolhaa  Koonvtmr  y.  LaXla  Jogeshur,  8  I.  A.  7 ;  S.  C.  1  Cal.  226 ;  S.  C. 
25  Snth.  285 ;  Dadjee  y.  Wittal,  Bom.  Sel.  Bep.  151 ;  TrimhaJc  y.  Narayan,  11 
Bom.  H.  0.  69 ;  Gobind  Ckwnder  y.  Bam  Coomar,  24  Snth.  898.  BamanVija 
V.  Ferappa,  6  Mad.  90. 

(1)  Sree  Ohand  y.  Nim  Ohand,  18  Snth.  887 ;  S.  G.  5  B.  L.  B.  Appx.  25 ; 
Alum  y.  Ashad,  16  Snth.  188 ;  Hulodhur  y.  Qooroo,  20  Snth.  126;  Kruthnarav 
y.  Oownd,  12  Bom.  H.  Q,  85;  Sohharam  y.  Oungat  2  N.  W.  P.  260;  Balaji 
y.  Oopal,  8  Bom.  28 ;  JReasut  y.  Chorwar,  7  Cal.  470.  See  also  Qopal  y.  Mac- 
Naghten,  7  Cal.  751. 

Im)  Amir  Singh  v.  Moazzim,  7  N.  W.  P.  68. 

(n)  Jogendro  y.  Nohin  Chunder,  8  CaL  858. 

(0)  Indromonee  y.  Suroop,  15  Snth.  895 ;  S.  C.  12  B.  L.  B.  291  (note) ;  Hur 
Kiahore  y.  Joogul,  16  Snth.  281 ;  S.  C.  12  B.  L.  B.  298  (note) ;  Bhyruh  y.  Qoga- 
ram,  17  Snth.  408 ;  S.  C.  12  B.  L.  E.  290  (note) ;  Annoda  y.  Kail  Coomar, 
4  Cal.  88.  Manopar  Das  y.  Manaar  AH,  5  All.  40.  Ab  to  cases  where  the  other 
co-sharers  are  coUnding  with  the  defanlting  tenant,  Cf,  Jadu  y.  Sutherland,  4 
Cal.  566 ;  and  Jadoo  y.  KadiMibinee,  7  Cal.  150. 

(p)  QangaY.8aroda,^B,h,  B.  (A.  C.  J.)  280;  S.  0. 12  Snth.  60 ;  JHorad- 
hun  y.  Bam  Newaz,  17  Snth.  414 ;  Saleehoonieaa  y.  Moheah,  %b,  452 ;  Sree 
Misaer  y.  Crowdy,  15  Snth.  248 ;  Dtnobundhoo  y.  DvnowUh,  19  Snth.  168  $  by 
F.  B.,  Doorga  y.  Jampa,  12  B.  L.  B.  269;  S.  C.  21  Snth,  46s  Buikhal  ▼• 
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bep  of  a  Joint  Family  has  laid  out  money  upon  any  portion 
of  the  joint  estate^  he  cannot  sue  his  co-sharers  for  repay- 
ment^ unless  there  has  been  an  express  agreement  that  he 
should  be  repaid.  Otherwise  his  outlay  is  only  a  matter  to 
be  taken  into  account  on  a  partition  (g). 

On  the  other  hand,  where  the  act  of  a  third  party  with 
respect  to  the  joint  property  has  caused  any  personal  and 
special  loss  to  one  of  the  co-sharers,  which  does  not  afEect 
the  others,  he  can  sue  for  it  separately,  and  they  need  not 
be  joined  (r).  And  it  would  seem  that  one  co-sharer  may 
sue  to  eject  a  mere  trespasser,  when  his  object  is  to  remove 
an  intruder  from  the  joint  property,  without  at  the  same 
time  claiming  any  special  portion  of  it  for  himself  {a).  A 
fortiori,  a  member,  of  a  Joint  Family  who  has  contracted  in 
his  own  name  for  the  benefit  of  the  family,  may  sue  upon 
the  contract  in  their  behalf,  without  joining  the  others  {t), 

§  275.  The  rights  of  shareholders  inter  se  depend  upon  Eights  of 
the  view  taken  by  the  law  which  governs  them  of  their  in^terZ^^ 
interest  in  the  property.  In  the  early  conception  of  a 
Hindu  family  the  right  of  any  member  consisted  simply  in 
a  general  right  to  have  the  property  fairly  managed  in  such 
a  manner  as  to  enable  himself  and  his  family  to  be  suitably 
maintained  out  of  its  proceeds.  The  duties  which  he  was  to 
perform,  and  the  profits  which  he  was  to  receive,  would  be 
regulated  by  the  discretion  of  the  head  of  the  family.  This 
is  at  present  the  case  in  a  Malabar  tarwad  {u) .  Except  so  far 
as  it  is  varied  by  special  agreement  or  usage,  the  members  of 
a  family  governed  by  Mitakshara  law  are  still  in  much  the 

Mdhtah,  25  Sntb.  221.  Of  course  the  co-^harers  might  agree  that  the  tenant 
■honld  pay  each  of  them  a  portion  of  the  rent,  and  would  then  be  entitled  to 
roe  separately  for  their  respective  portions.  Guni  t.  Moran,  4,  CaL  96; 
LoolfulhucJc  V.  Qopee,  5  Cal.  Ml. 

(g)  Nuhko&mar  y.  Jye  Deo,  2  S.  D.  247  {SIT) ;  Jalaluddaula  y,  Sumsamvd' 
daul€ty  Had.  Deo.  of  loiSO,  161 ;  Muttuavami  v.  Suhhircmumiyaf  1  Mad.  H.  C. 

(r)  Gopee  t.  Ryland,  9  Snth.  279;  Chwndeey.  MacNaghten,  28  Snth.  886. 
(«)  Badha  Proahad  ▼.  Esuf,  7  Cal.  414. 
if)  Bungsee  t.  Soodist,  7  Cal.  789. 

(u)  Kwnigaratu  v.  Arrangadent  2  Mad.  H.  C.  12;  Buhhu  Eegadi  v.  Tongu, 
4  Mad.  H.  C.  196. 
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same  position  (v) .  In  Bengal^  where  the  members  hold  rather 
as  tenants  in  common  than  as  joint  tenants^  a  greater  degree 
of  independence  is  possessed  by  each(w).  There,  each 
member  is  entitled  to  a  fnll  and  complete  enjoyment  of  his 
undivided  share^  in  any  proper  and  reasonable  manner, 
which  is  not  inconsistent  with  a  similar  enjoyment  by  the 
other  members,  and  which  does  not  infringe  upon  their 
right  to  an  equal  disposal  and  management  of  the  pro- 
perty (05).  Bat  he  cannot,  without  permission,  do  anything 
which  alters  the  nature  of  the  property ;  as,  for  instance, 
build  upon  it.  Where  such  an  act  is  an  injury  to  his 
coparceners  the  Court  will,  as  a  matter  of  discretion,  though 
not  as  a  matter  of  absolute  right,  direct  the  removal  of  the 
building  (y).  And  the  same  rule  has  been  applied  where 
an  entire  change  of  crops  has  been  introduced,  where  the 
produce  would  be  valueless  unless  followed  up  by  mann-> 
facture  (z). 

Coparcener  may       §  276.  There  is  nothing  to  prevent  one  consharer  being 
be  tenant.  ^j^^  tenant  of  all  the  others,  and  paying  rent  to  them  as  such. 

But  the  mere  fact  that  one  member  of  the  family  holda 
exclusive  occupation  of  any  part  of  the  property,  carries 
with  it  no  undertaking  to  pay  rent,  in  the  absence  of  some 
agreement  to  that  effect,  either  express  or  implied  (a). 

(v)  See  per  Lord  Westbury,  Awpovier  v.  Bama  Suhhaiycm,  11  M.  I.  A.  p.  89  s 
S.  C.  8  Suth.  (P.  C.)  1 ;  ante,  %m. 

(to)  See  per  Phear,  J.,  Chuckun  v.  Pora/n,  9  Suth.  488 ;  ante,  §  270. 

(a?)  Eshan  Chunder  v.  Nv/nd  Coomar,  8  Suth.  239  j  Qopee  Kishen  v.  Hem- 
chunder,  18  Suth.  822;  Nundun  v.  Llovd,  22  Suth.  74;  Stalkartt  v.  Oopal,  12 
B.  L.  B.  197 ;  S.  G.  20  Suth.  168.  And  he  may  lease  out  hia  ehare,  BamdebtU 
V.  Mitierjeet,  17  Suth.  420. 

(y)  Jankee  v.  Bukhooree^  S.  D.  of  1856,  761 ;  Inderdeonarain  v.  TooUeenO" 
rainy  S.  D.  of  1857,  766 ;  Ouru  Does  v.  Bijaya,  1  B.  L.  B.  (A.  0.  J.)  108 ;  8.  C. 
8ub  nomine,  Ooroodoes  v.  Bejoy,  10  Suth.  171 ;  Sheopersad  v.  Leela,  12  B.  L.  B. 
188 ;  S.  0.  20  Suth.  160 ;  (see  Lala  Bistoamhhar  y.  Rajaram,  8  B.  L.  B.  Appz. 
67  J  S.  C.  16  Suth.  140  (note),  where  such  a  decree  waa  refused,  and  Nobin 
Chunder  v.  Mohesh  Chunder,  12  Suth.  69) ;  HolUnoay  v.  Mahomed,  16  SuUi. 
140 ;  S.  C.  12  B.  L.  B.  191  (note)  8uh  nomine,  HolU/wav  v.  Bheikh  Waited;  (see 
apparently  contra,  Dwarkanath  y.  Gopeenath,  16  Suth.  10 ;  S.  C.  12  B.  L.  B. 
189  note).  Mehdee  y.  Anjud,  6  N.  W.  P.  259 ;  Rajendro  v.  Shama  Chum,  5 
Cal.  188. 

(z)  Crowdee  y.  Bhekdari,  8  B.  L.  B.  Appx.  45  ;  S.  0. 16  Suth.  41. 

(a)  Alladinee  y.  Sreenath,  20  Suth.  258 :  Qohind  Chunder  v.  Bam  Coomar, 
24  Suth.  893. 
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CHAPTER   IX. 

DEBTS. 

§  277.  I  HAVE  thought  it  well  to  treat  the  subject  of 
Debts,  as  afEecting  property,  before  that  of  voluntary  alien- 
ations, as  it  illustrates  a  principle  which  is  constantly  recur- 
ring in  Hindu  law,  viz,,  that  moral  obligations  take  pre- 
cedence of  legal  rights ;  or,  to  put  the  same  idea  in  different 
words,  that  legal  rights  are  taken  subject  to  the  discharge 
of  moral  obligations. 

The  liability  of  one  person  to  pay  debts  contracted  by  Three  sources  of 
another  arises  from  three  completely  different  sources,  which  ^' 

must  be  carefully  distinguished.  These  9,Te— first,  the  reli- 
gious duty  of  discharging  the  debtor  from  the  sin  of  his 
debts : — secondly,  the  moral  duty  of  paying  a  debt  con- 
tracted by  one  whose  assets  have  passed  into  the  possession 
of  another : — tJdrdly,  the  legal  duty  of  paying  a  debt  con- 
tracted by  one  person  as  the  agent,  express  or  implied,  of 
another.  Cases  may  often  occur  in  which  more  than  one  of 
these  grounds  of  liability  are  found  co- existing;  but  any 
one  is  sufficient. 

§  278.  The  first  ground  of  liability  only  arises  in  the  case  Debts  of  fether : 
of  a  debtor  and  his  own  sons  and  grandsons.  In  the  view 
of  Hindu  lawyers,  a  debt  is  not  merely  an  obligation  but  a 
sin,  the  consequences  of  which  follow  the  debtor  into  the 
next  world.  Vrihaspati  says,  "  He  who  haying  received  a 
sum  lent  or  the  like,  does  not  repay  it  to  the  owner,  will  be 
bom  herec^er  in  his  creditor's  house,  a  slave,  a  servant,  a 
woman,  or  a  quadruped'^  (a).    And  Narada  says,  "when a* 

(a)  1  Dig.  834. 
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devotee,  or  a  man  who  maintained  a  sacrificial  fire,  dies 
without  having  discharged  his  debt,  the  whole  merit  of  his 
Liability  of  son  devotions,  OF  of  his  perpetual  fire,  belongs  to  his  creditors" 
mjjpen  en  o  ^^j  ,pj^^  ^^^^  ^j  relieving  the  debtor  from  these  evil  con- 
sequences falls  on  his  male  descendants,  to  the  second 
generation,  and  was  originally  quite  independent  of  the 
receipts  of  assets.  Narada  says,  *'  The  grandsons  shall  pay 
the  debt  of  their  grandfather,  which  having  been  legiti- 
mately inherited  by  the  sons  has  not  been  paid  by  them; 
the  obligation  ceases  with  the  fourth  descendant  (c).  Fathers 
desire  offspring  for  their  own  sake,  reflecting,  'this  son 
will  redeem  me  from  every  debt  whatsoever  due  to  superior 
and  inferior  beings/  Therefore  a  son  begotten  by  him 
should  relinquish  his  own  property,  and  assiduously  redeem 
his  father  from  debt,  lest  he  fall  into  a  region  of  tormenf'  (d). 
Vrihaspati  states  a  further  distinction  as  to  the  degrees  of 
liability  which  attached  to  the  descendants.  ''The  father's 
debt  must  be  first  paid,  and  next  a  debt  contracted  by  the 
man  himself;  but  the  debt  of  the  paternal  grandfather 
must  even  be  paid  before  either  of  these.  The  sons  must 
pay  the  debt  of  their  father,  when  proved,  as  if  it  were 
their  own,  or  with  interest;  the  son's  son  must  pay  the 
debt  of  his  grandfather,  but  without  interest ;  and  his  son 
shall  not  be  compelled  to  discharge  it ;"  to  which  the  gloss 
is  added,  "unless  he  be  heir  and  have  assets"  (e).  Finally 
Yajnavalkya  adds  an  exception  to  these  rules:  that  the 
son  is  not  liable  to  pay  if  the  father's  estate  is  actuaUy  held 
by  another ;  as,  for  instance,  if  he  is  from  any  cause  in- 
capacitated from  succession  (/). 

(b)  Narada,  iii.  §  10.  The  text  of  Mann,  zi.  §  66,  which  Jagannatha  dtm 
(1  Dig.  267)  as  referring  to  a  money  debt,  seems  to  refer  to  the  three  debts  whioli 
are  euewhere  spoken  or,  viz,,  reading  the  Vedas,  begetting  a  son,  and  perfonn- 
ing  sacrifices.    See  Mann,  vi.  §  86,  87,  ix.  §  106 ;  Vishnn,  zv.  §  46. 

(c)  This  is  counted  inclusiye  of  the  debtor,  1  Dig.  802 ;  Tajnavalkya,  ii.  §  90. 
{d)  Narada,  iii.  §  4—6.    According  to  the  Theeawaleme  (L  §  7),  sons  were 

also  bound  to  pay  their  father's  debts,  even  without  assets. 

(e)  1  Dig.  265 ;  Katvayana,  1  Dig.  801 ;  V.  May.,  v.  4,  S  17. 

(/ )  1  Dig.  270 :  V,  May.,  ▼.  4,  §  16 ;  Katyayana,  1  Dig.  278.    It  has  been  held 

*  that  this  principle  of  Hindu  law  does  not  apply  to  the  Nambndri  Brahmaiu  of 

Malabar,  who  are  governed  by  a  combination  of  Hindu  and  Marunutkatsyem 

law,  Nilakandan  v.  Madharan,  10  Mad.  9.    See  as  to  their  usages,  Vishnu  r. 

Kriahnan,  7  Mad.  15. 
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§  279.  The  liability  to  pay  the  father's  debt  arises  from  ObU^fation  is 
the  moral  and  religious  obligation  to  rescue  him  from  the 
penalties  arising  from  the  non-payment  of  his  debts.  And 
this  obligation  equally  compels  the  son  to  carry  out  what 
the  ancestor  has  promised  for  religious  purposes  (g).  It 
follows,  then,  that  when  the  debt  creates  no  such  moral 
obligation  the  son  is  not  bound  to  repay  it,  even  though  he 
possess  assets.  This  arises  in  two  cases,  1st,  when  the  debt 
is  of  an  immoral  character ;  2?id,  when  it  is  of  a  ready-money 
character. 

^'  The  sons  are  not  compellable  to  pay  sums  due  by  their  Cases  in  which 

...        .  ...  ,.  1.1  .1         I.  .  it  does  not  anse. 

father  for  spirituous  hquors,  for  losses  at  play,  for  promises 
made  without  any  consideration,  or  under  the  influence  of 
lust  or  of  wrath ;  or  sums  for  which  he  was  a  surety  (except 
in  the  cases  before  mentioned),  or  a  fine  or  a  toll,  or  the 
balance  of  either,'*  nor  generally,  ''any  debt  for  a  cause 
repugnant  to  good  morals''  (h).  Jagannatha  denies  that  a 
son  is  not  liable  for  the  debts  of  his  father  as  surety,  and 
says  with  much  reason,  that  if  by  a  toll  is  meant  one  pay- 
able at  a  wharf  or  the  like,  that  is  a  cause  consistent  with 
usage  and  good  morals  and  it  ought  to  be  paid  (t) .  Another 
meaning  of  the  word  "  (^ulka/'  translated  toll,  is  a  nuptial 
present,  given  as  the  price  of  a  bride,  and  this  has  been 
determined  not  to  be  repayable  by  the  son,  apparently  on 
the  ground  that  it  constitutes  the  essence  of  one  of  the 
unlawful  forms  of  marriage  (fe).     Sir  Thomas  Strange  takes 


{o)  Katyayaaa,  1  Dig.  299. 

(h)  Vrihaspati,  Gautama,  1  Dig.  805 ;  Tyasa,  t6.  805 ;  Tajnavalkya,  ib.  811  { 
Ea<7ayana.  tb.  800,  809 ;  2  W.  MacN.  210.  As  to  what  are  immoral,  debts,  sea 
BudrMLall  y.  Kantee,  28  Suth.  260 ;  Wajed  Hossein  y.  Nankoo,  25  Sath.  811 ; 
Liichmi  y.  Atmauy  2  Gal.  218 ;  S.  0.  25  Suth.  421 ;  Suraj  Bunsi  Koer  y.  8heo 
Proihad,  6  1.  A.  88 ;  S.  0.  5  Gal.  148 ;  Siiaram  y.  Lalim  Singh,  8  AIL  281.  A 
decree  against  a  father  for  money  which  he  had  criminally  misappropriated  does 
■ot  hind  his  son's  estate  as  being  a  debt  which  they  were  bound  to  pay.  Mahabir 
Prasad  y.  Basdeo  Singh,  6  All.  284. 

.  (^.^  I^-  805,  ace,  Manu,  yiii.  §  159,  160.  As  regards  suretyship,  the  son's 
liamlity  hsA  been  expressly  affirmed.  MoolehuTui  y.  Krishna,  Allans,  54.  As 
ngards  fines,  the  reason  is  giyen  '*  that  a  son  is  not  liable  for  a  penalty  incurred 
by  his  father  in  expiation  of  an  offence ;  for  neither  sins  nor  the  expiation  of 
them^  are  hereditary,"  Nhanee  y.  Hureeram,  1  Bor.  90  [lOlJ  analogous  to  the 
principle  of  English  Law  that  an  action  for  a  tort  does  not  surviye. 
ik)  Kmhow  Bao  v.  Naro,  2  Bor.  194  [215]. 

89 
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the  term  in  its  natural  fiignification^  and  explains  the  non- 
liability on  the  ground  that  such  payments  are  of  a  ready- 
money  character^  for  which  no  credit  is,  or  at  all  events 
ought  to  be  given  (Z). 

Debt  need  not  It  also  f  ollows  that  the  obligation  of  the  son  to  pay  the 

debt  is  not  founded  on  any  assumed  benefit  to  himself,  or  to 
the  estate,  arising  from  the  origin  of  the  debt ;  stUl  less  is 
that  obligation  affected  by  the  nature  of  the  estate,  which  has 

^^Sf^  w**^  descended  to  the  son,  as  being  ancestral,  or  self -acquired. 
"  Unless  the  debt  was  of  such  a  nature  that  it  was  not  the 
duty  of  the  son  to  pay  it,  the  discharge  of  it,  even  though  it 
affected  ancestral  estate,  would  still  be  an  act  of  pious  duty 
in  the  son.  By  the  Hindu  law,  the  freedom  of  the  son  from 
the  obligation  to  discharge  the  father's  debt  has  reference 
to  the  nature  of  the  debt,  and  not  to  the  nature  of  the  estate^ 
whether  ancestral  or  acquired  by  the  creator  of  the  debt*'  (m) . 


Now  limited  to 
assets. 


§  280.  The  law  as  administered  in  our  Courts,  in  all  the 
provinces  except  Bombay,  has  for  many  years  held  that  the 
heir  is  only  liable  to  the  extent  of  the  assets  he  has  inherited 
from  the  person  whose  debts  he  is  called  on  to  pay  (n). 
But  as  soon  as  the  property  is  inherited  a  liability  pro  tanto 
arises,  and  is  not  removed  by  the  subsequent  loss  or  des- 
truction of  the  property,  and  still  less,  of  course,  by  the  fact 
that  the  heir  has  not  chosen  to  possess  himseK  of  it,  or  has 
alienated  it  after  the  death  (o) .  In  Bombay,  however,  the 
stricter  rule  was  applied,  that  a  son  was  liable  to  pay  his 
father's  debts  with  interest,  and  a  grandson  those  of  his 
grandfather  without  interest,  even  though  no  assets  had 


(l)    1  Stra.  H.  L.  166. 

(m)  Hunooman^persaud  v.  Jtft.  Bdbooee,  6  M.  I.  A.  421 ;  8.  0.  18  Suth.  81, 
(note);  Qirdharee Lall  v.  Kantoo  hall,  1  I.  A.  321 ;  S.  0.  14  B.  L.  R.  187 ; 
S.  C.  22  Suth.  66 ;  Suraj  Bwmx  Koer  v.  8heo  Proshad,  6 1.  A.  88 ;  S.  C.  6  CaL 
148;  Muttayan  Chetty  v.  Sarigili,  9  I.  A.  128;  Narayana$ami  v.  Samidas, 
6  Mad.  298. 

(n)  RayappaY.  AH  Sahih,  2  Mad.  H.  0.  886:  Karuppan  r.  Veriyal,  4  Mad. 
H.  0.  1;  Aga  Haoee  v.  Juggut^  Montr.  272;  Jamoonah  v.  Mudden^  ih.  227; 
Dyamonee  ▼.  BrindaJyun,  S.  D.  of  1856,  97 ;  Kunhya  v.  BukhtawaVy  1  N.  W. 
P.  (S.  D.)  8 ;  Ponnappa  v.  Pappuvayyangar,  4  Mad,  pp.  9,  21,  45 ;  S.  C.  6lnd. 
Jar.  Supplement. 

(o)  Kasi  V.  Buchireddi,  Mad.  Dec.  of  1860,  78 ;  Unnopoorrm  v.  Ounga,  2  Suth. 
296 ;  K§val  Bhaghvan  ?.  Qanpati,  8  Bom.  220 ;  Girdharlal  v.  Bai  Shiv,  ibid,  809. 
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been  inherited ;  but  the  Courts  held  that  the  rights  of  the 
creditor  could  only  be  enforced  against  the  property  of  the 
descendant,  and  not  against  his  person  (p).  But  in  that 
presidency,  also,  the  law  has,  by  legislation,  been  brought 
into  conformity  with  the  more  equitable  rule  observed  else- 
where, (g). 

§  281.  As  regards  the  onus  of  proof  that  assets  have  come  Evidence  of 
to  the  hands  of  the  heir,  it  has  been  ruled  by  the  Madras  "sets. 
High  Court,  that  the  plaintifE  must  in  the  first  instance  give 
such  evidence  as  would  prima  facie  afford  reasonable  grounds 
for  an  inference  that  assets  had,  or  ought  to  have,  come  to 
the  hands  of  the  defendant.  But  when  the  plaintiff  has 
laid  this  foundation  for  his  case,  it  will  then  lie  on  the 
defendant  to  show  that  the  amount  of  the  assets  is  not  suffi- 
cient to  satisfy  the  plaintiff's  claim,  or  that  they  were  of 
such  a  nature  that  the  plaintiff  was  not  entitled  to  be  satis- 
fied out  of  them,  (r)  or  that  there  never  were  any  assets, 
or  that  they  have  been  duly  administered  and  disposed  of 
in  satisfaction  of  other  claims.  The  mere  fact  of  a  certificate 
having  been  taken  out  was  held  not  to  be  even  prima  fade 
evidence  of  the  possession  of  assets.  But  the  Court  refused 
to  offer  any  opinion  whether  the  same  rule  would  apply  since 
the  Stamp  Act,  which  made  it  necessary  that  the  amount  of 
assets  to  be  administered  under  the  certificate  should  be 
apparent  from  it  («).  As  to  the  doubt  expressed  by  the 
High  Court  as  to  the  effect  of  the  stamp,  it  is  probable  that 
they  would  have  given  the  same  decision  had  it  been  neces- 
sary to  decide  the  point.  The  primary  object  of  a  certificate 
is  to  collect  debts,  and  the  stamp  would  be  assessed  on  the 
value  of  these.  But  this  would  be  no  evidence  that  the 
assets  had  been  realised. 


(jp)  Pranvulluhh  v.  Deocristin,  Bom.  Sel.  Rep.  4 ;  Hurhoj^  v.  Hurgovind, 
Bellasis,  76 ;  Narasimharav  v.  Antaji^  2  Bom.  H.  C.  64. 

(o)  Bombay  Act  VII  of  1866  [Hindus  liability  for  ancestor's  debts].  Sdkharam 
T.  Qovind,  10  Bom.  H.  C.  861 ;  Udaram  v.  Baww,  11  Bom.  H.  C.  76. 

(r)  Kriahnaya  v.  ChinnayOj  7  Mad.  597- 

{9)  Kottala  T.  Shangara,  3  Mad.  H.  C.  161 ;  Joognl  t.  Kalee,  25  Suth.  224. 
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Aasetfl  include 
the  whole  joint 
property. 


Liability  arises 
after  father's 
death. 


§  282.  Another  very  important  question  which  has  lately 
been  mach  discassed  is  this ;  where  property  has  descended 
from  father  to  son,  is  the  whole,  or  any  lesser  part,  of  such 
property  to  be  treated  as  assets  which  are  liable  to  be  taken 
in  payment  of  the  father's  debts?  In  Bengal  no  such 
question  could  arise,  as  the  rights  of  the  son  come  into 
existence  for  the  first  time  on  the  father's  death.  He  takes 
the  ancestor's  property  strictly  as  heir,  and  all  that  he  so 
takes  is  necessarily  assets  of  him  from  whom  it  descends 
(§  235).  But  it  is  different  in  districts  governed  by  the 
Mitakshara.  There  each  son  takes  at  his  birth  a  co-ordinate 
interest  with  his  father  in  all  ancestral  property  held  by  the 
latter,  and  on  the  death  of  the  father  the  son  takes,  not  as 
his  heir,  but  by  survivorship,  the  father's  interest  simply 
lapsing,  and  so  enlarging  the  shares  of  his  descendants 
(§  229,  246).  It  is  evident  then  that  three  views  might  be 
taken  of  the  son's  liability.  First;  that  it  only  attached  to 
the  separate,  or  self -acquired,  property  of  the  father,  which 
the  son  strictly  took  as  his  heir.  Secondly ;  that  it  attached 
to  that  share  of  the  joint  property  which,  according  to  the 
rulings  in  Madras  and  Bombay  (§  330 — 335),  a  father  can 
dispose  of  in  his  lifetime.  Thirdly ;  that  it  applied  to  the 
whole  property  in  the  hands  of  the  father  as  representing 
the  Joint  Family.  After  some  conflict  of  decisions  the  last 
view  has  recently  been  decided  to  be  the  correct  one,  in  a 
case  where  the  property  was  of  the  ordinary  partible 
character  {t) ;  and  the  same  rule  was  applied  by  the  Privy 
Council  where  the  estate  was  an  ancient  impartible  poUiem 
of  the  nature  of  a  Baj  (t^) . 

§  283.  The  liability  of  the  son  is  stated  by  the  old  writers 
to  arise  not  only  after  the  actual  death  of  the  father,  but 
after  his  civil  death,  as  when  he  has  become  an  anchoret, 
or  when  he  has  been  twenty  years  abroad,  in  which  case  his 
death  may  be  presumed,  or  when  he  is  wholly  immersed  in 

{t)  Ponnappa  v.  Pappuvayyangar,  4  Mad.  1 ;  S.  C.  6  Ind.  Jur.  Supplement; 
8heo  Proshad  v.  Jung  Bahadur,  9  Cal.  889. 

(u)Muttayan  CheUi  v.  Sanaili,  9  I.  A.  128,  reversing  S.  C.  SMad.ST^; 
Sivagiri  v.  Tiruvengadaf  7  Mad.  339. 
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vice,  wMcli  is  explained  by  Jagannatlia  as  indicating  a  state 
of  combined  insolvency  and  insolence,  in  wbicb  the  father 
being  devoted  to  sensual  gratifications,  gives  up  all  attempts 
to  satisfy  his  creditors,  and  sets  them  at  defiance  {v) .  And 
80  when  the  father  is  suffering  from  some  incurable  disease, 
or  is  mad,  or  is  extremely  aged  {w).  But  I  imagine  that  no 
suit  could  now  be  brought  directly  against  sons,  based  solely 
on  their  liability  to  pay  the  debt  of  their  father,  until  he 
was  either  actually  or  civilly  dead,  so  that  the  estate  had 
legally  vested  in  the  sons.  In  a  Madras  case  where  a  son, 
living  apart  from  his  father,  was  sued  for  his  father's  debt 
during  the  life  of  the  latter,  the  Pandits  being  questioned 
as  to  his  liability  replied,  *'  The  Hindu  law-books,  Vijnanes- 
vareyum,  etc.,  do  not  declare  that  the  debt  contracted  by 
a  person  shall  be  discharged  by  his  wife  and  son,  while  the 
said  person  is  alive,  is  residing  in  his  own  village,  and  is 
still  capable  of  carrying  on  business"  {x).  And  in  a  later 
case,  where  the  plaintiff  sought  to  recover  from  the  wife  and 
brothers  of  the  obligor  of  a  bond,  not  on  the  ground  of  any 
personal  liability,  but  as  the  representatives  of  the  obligor, 
who  was  supposed  to  be  dead,  the  Court  held  that  no  suit 
could  be  maintained  before  the  lapse  of  the  time  which  raised 
the  legal  presumption  of  the  death  of  the  obligor,  unless 
there  was  proof  of  special  circumstances  which  warranted 
the  inference  of  the  death  within  a  shorter  period  (y) .  In 
Bombay  a  son  had  taken  a  share  of  the  ancestral  property 
by  partition  with  his  father,  and  held  it  as  separate  property 
for  twenty  years.  A  suit  was  brought  against  the  son  during 
bis  father's  life  to  compel  him  to  pay  a  debt  of  his  father  out 
of  his  share.  The  Poena  Shastri  gave  his  opinion  that  the 
son  was  liable,  on  the  ground  that  ^'  the  expression '  incurable 
disease'  is  to  be  understood  as  referring  to  disease  either 
mental  or  bodily,  and  a  father  having  the  anxiety  of  bis 

<p)  Vislimi,  1  Dig.  266;  Yajnavalkya,  t6.  268j  2  Stra.  H.  L.  277;  2  W. 
HacN.  282. 

(to)  Katyayana ;  Vriharoati,  1  Diff.  277,  278. 

ix)  Chennapah  ?.  Cheltamanah^  Mad.  Dec.  of  1861.  p.  33. 

(y)  Kammpan  v.  Veriyalj  4  Mad.  H.  C.  1.  Here,  nowever,  the  supposed  lia- 
bility rested  on  possession  of  the  estate. 
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debts  in  his  mind  may  be  considered  as  suffering  from 
mental  disease^  and  therefore  it  is  binding  on  his  son  to 
discharge  them."  On  appeal  the  Shastri  of  the  Sndr 
Adawlut  stated  in  his  futwah  "that  if  a  son  has  taken 
possession  of  his  share  of  the  ancestral  property,  and  a 
release  has  been  passed,  and  if  his  father  be  free  from  any 
incurable  disease,  the  father^s  debt  cannot  be  recovered 
from  the  share  allotted  to  his  son,"  also,  "that  during  the 
father's  lifetime,  his  son  is  not  obliged  to  liquidate  his 
father's  debts."  This  futwah  was  accepted  by  the  Sudr 
Adawlut,  and  a  decision  was  passed  exempting  the  property 
of  the  son  from  liability  (z) . 

Son's  liabiKty  §  284.  Where  the  son  is  sued  after  his  father's  death  for 

father's  interest  ^^^  payment  of  his  father's  debts,  it  is,  as  already  observed, 
in  property.  utterly  immaterial  whether  the  debts  had  been  contracted 
for  the  benefit  of  the  family,  or  for  the  sole  use  of  the 
father,  provided,  in  the  latter  case,  they  were  not  of  an 
immoral  character  (a).  The  Madras  Court  for  some  time 
struggled  against  the  full  application  of  this  doctrine,  on 
the  ground  that  it  would  enable  the  father  indirectly  to 
make  the  family  property  liable  to  a  greater  extent  than 
that  to  which  he  could  have  affected  it  by  any  direct  act  in 
his  lifetime.  Their  views  were,  however,  overruled  by  the 
Judicial  Committee.  The  facts  of  the  case  were  as  follows  : 
the  holder  of  an  impartible  estate  in  Madras  contracted 
certain  debts  for  necessary  purposes  previous  to  the  birth 
of  his  son.  Subsequently  he  contracted  other  debts  which 
were  found  by  both  Courts  to  be  neither  necessary  nor  bene- 
ficial to  the  family.  For  these  he  was  sued  in  1867,  and  to 
satisfy  the  decree  he  entered  into  an  arrangement  for  pay- 
ment by.  instalments,  hypothecating  part  of  his  Zemindary 
as  security  for  the  debt.  Upon  default  of  payment  this  por- 
tion of  the  Zemindary  was  attached  during  his  life.     Upon 

(«)  Amrut  V.  Triinhuckt  Bom.  Sel.  Rep.  218.  See  Ponnappa  v.  Pappuvay' 
yangavy  4  Mad.  pp.  13,  18,  20;  Qurusami  v.  Chinna  Mannar^  5Mad.  37i  p.  46. 
W.  &  B.  643. 

(a)  Ante,  §  279;  Udaram  ▼.  Ranu,  11  Bom.  H.  C.  7S,  83;  Qohurdhon.Y. 
Singessur,  7  Cal.  62. 
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lii3  death  the  Court  released  the  attachment.  The  creditor 
then  sued  the  son  and  successor  of  his  original  debtor  for 
the  double  purpose  of  restoring  the  attachment,  and  of 
making  the  entire  property  liable  for  payment  of  his  debt. 
The  High  Court  held  that  the  estate  was  liable  for  so  much 
of  the  debt  as  was  contracted  for  necessary  purposes,  but 
refused  to  make  it  liable  to  any  extent  for  the  remainder 
of  the  debt  contracted  subsequent  to  the  birth  of  the  son, 
and  not  for  the  benefit  of  the  family.  On  appeal  the  Privy 
Council  refused  to  restore  the  attachment  upon  the  portion 
of  the  estate  which  was  specifically  pledged,  but  held  that 
the  whole  estate  was  liable  in  the  hands  of  the  heir  for  all 
the  debts,  which  though  neither  necessary  nor  beneficial  to 
him  were  free  from  any  taint  of  immorality  (6). 

§285.  The   principle  of   these    decisions   has   recently  Father  may 
received  a  considerable  extension  by  its  application  to  cases  pj-o^rty  to^^ 
where  the  father  has  mortgaged  or  sold  the  family  property  ^^^y  ^  ^"^^ 
to  liquidate  his  private  debts,  or  where  it  has  been  sold  in 
execution  of  decrees  against  him  for  such  debts.     Where 
such  transactions  affect  a  larger  share  of  the  property  than 
his  own  interest  in  it,  the  result  evidently  is  that  the  sons 
are  compelled  indirectly  to  discharge  during  the  father's 
life  an  obligation  which  in  strictness  only  attaches  upon 
them  at  his  death.     This  was  so  decided  by  the  Privy  Coun- 
cil under  the  following  circumstances.     Certain  property   ^.  „        ,    , 

J  T-i*.  -r^iTii.i..  T»i.iT     Otrdharee  Lall 

descended  from  Kunhya  Lall  to  his  two  sons,  Bhikaree  and  v.  Kantoo  Lall. 
Bhujrung.  The  former  of  the  two  had  a  son,  Kantoo.  The 
&mily  was  governed  by  Mithila  law,  and  therefore,  the  pro- 
perty being  ancestral,  Kantoo  acquired  an  interest  in  it  by 
his  birth.  Subsequently  to  his  birth  Bhikaree  executed  a 
bond,  upon  which  judgment  was  obtained,  and  his  share  of 
the  property  was  attached.  To  pay  off  this  judgment  a 
portion  of  the  property  was  sold  by  both  brothers.     It  does 


(6)  Muttayan  Chetti  v.  Sangili,  8  Mad.  870 ;  8.  C.  on  appeal,  9  I.  A.  128,  fol- 
lowing  Girdharee  Lall  v.  Kantoo  Lall,  1 1.  A.  821 ;  S.  C.  14  B.  L.  R.  187 ;  S.  C.  22 
Snth.  56 ;  Suraj  Bunsi  Koer  v.  Sheo  Proshad,  6  I.  A.  88  j  S.  C.  6  Cal.  148  j  and 
affirming  Ponnappa  ▼.  PappuvayyangaVf  4  Mad.  I. 
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not  appear  that  Bhikaree's  bond  was  in  any  respect  for  the 
benefit  of  the  family,  or  that  the  sale  of  the  property  was 
for  the  family  benefit,  except  in  so  far  as  it  went  to  satisfy 
the  decree,  and  except  as  to  a  small  portion  which  was 
applied  in  payment  of  Government  revenue.  Kantoo  Lall 
sued  to  set  aside  the  sale,  as  not  having  been  made  for  his 
benefit  or  with  his  consent.  A  similar  suit  was  brought  by 
Mahabeer,  the  son  of  Bhujrung.  The  High  Court  dismissed 
Mahabeer's  suit,  on  the  ground  that  he  was  not  born  at  the 
time  the  deed  of  sale  was  executed,  but  awarded  to  Kantoo 
Lall  one  half  of  his  father's  share.  The  Privy  Council  revers- 
ed this  decree.  They  remarked  in  their  judgment,  ''It  is  said 
that  they  (Bhikaree  and  Bhujrung)  could  not  sell  the  pro- 
perty, because  before  the  deed  of  sale  was  executed,  Kantoo 
Lall  was  born,  and  by  reason  of  his  birth,  under  the  Mithila 
law,  he  had  acquired  an  interest  in  that  property.  Now  it  is 
important  to  consider  what  was  the  interest  which  Kantoo 
Lall  acquired.  Did  he  gain  such  an  interest  in  this  property 
as  prevented  it  from  being  liable  to  pay  a  debt  which  his 
father  had  contracted  ?  If  his  father  had  died,  and  had  left 
him  as  his  heir,  and  the  property  had  come  into  his  hands, 
could  he  have  said  that  because  this  was  ancestral  property 
which  descended  to  his  father  from  his  grandfather,  it  was 
not  liable  at  all  to  pay  his  father's  debts?"  They  then 
quoted  the  passage  above  referred  to  (6  M.  I.  A.  421,  §  279) 
and  proceeded,  "  that  is  an  authority  to  show  that  ancestral 
property  which  descended  to  a  father  under  the  Mitakshara 
law  is  not  exempted  from  liability  to  pay  his  debts  because 
a  son  is  born  to  him.  It  would  be  a  pious  duty  on  the  part 
of  the  son  to  pay  his  father's  debts,  and  it  being  the  pious 
duty  to  pay  his  father's  debts,  the  ancestral  property,  in 
which  the  son,  as  the  son  of  his  father,  acquires  an  interest 
by  birth,  is  liable  to  the  father's  debts.  The  rule  is,  as  stated 
by  Lord  Justice  Knight  Bruce^  "  the  freedom  of  the  son  from 
the  obligation  to  discharge  the  father's  debt  has  respect  to 
the  nature  of  the  debt,  and  not  to  the  nature  of  the  estate, 
whether  ancestral  or  acquired  by  the  creator  of  the  debt." 
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It  is  necessary,  therefore,  to  see  what  was  the  nature  of  the 
debt  for  the  payment  of  which  it  was  necessary  to  raise 
money  by  the  sale  of  the  property  in  question.  If  the  debt 
of  the  father  had  been  contracted  for  an  immoral  purpose, 
the  son  might  not  have  been  under  any  pious  obligation  to 
pay  it ;  and  he  might  possibly  object  to  those  estates  which 
had  come  to  the  father  as  ancestral  property  being  made 
liable  to  the  debt.  That  was  not  the  case  here.  It  was  not 
shown  that  the  bond  upon  which  the  decree  was  obtained 
was  given  for  an  immoral  purpose:  it  was  a  bond  given 
apparently  for  an  advance  of  money,  upon  which  an  action 
was  brought.  The  bond  had  been  substantiated  in  a  Court 
of  Justice ;  there  was  nothing  to  show  that  it  was  given  for 
an  immoral  purpose ;  and  the  holder  recovered  a  decree 
upon  it.  There  is  no  suggestion  either  that  the  bond,  or  the 
decree,  was  obtained  benamee  for  the  benefit  of  the  father, 
or  merely  for  the  purpose  of  enabling  the  father  to  sell  the 
family  property,  and  raise  money  for  his  own  purpose.  On 
the  contrary,  it  was  proved  that  the  purchase-money  for  the 
estate  was  paid  into  the  bankers  of  the  fathers,  and  credit 
was  given  to  them  with  the  bankers  for  the  amount,  and 
that  the  money  was  applied  partly  to  pay  off  the  decree, 
partly  to  pay  off  a  balance  which  was  due  from  the  fathers 
to  the  bankers,  and  partly  to  pay  Government  revenue ;  and 
then  there  was  some  small  portion  of  which  the  application 
was  not  accounted  for.  But  it  is  not  because  a  small  portion 
is  unaccounted  for  that  the  son  has  a  right  to  turn  out  the 
bond  fide  purchaser  who  gave  value  for  the  estate,  and  to 
recover  possession  of  it  with  mesne  profits.  Even  if  there 
was  no  necessity  to  raise  the  whole  purchase-money,  the 
sale  would  not  be  wholly  void"  (c). 

§  286.  This  decision  has  been  followed  in  numerous  cases 
from  all  the  Presidencies,  where  sales  or  mortgages  by  a 
&rther  for  the  purpose  of  satisfying  antecedent  debts  of  his 

(c)  Girdharee  Lall  ▼.  Kantoo  Loll,  1  I.  A.  821,  880;  S.  0. 14  B.  L.  R.  187; 
8.  C.  22  Suth.  66 ;  Swraj  Bunsi  Koer  v.  8heo  Proshad,  6  I.  A.  88 ;  S.  0.  5  Cal. 
148.    See  these  cases  disciused.  W.  &  B.  646. 
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own,  wliich  were  neither  immoral  on  the  one  hand,  nor 

beneficial  to  the  family  on  the  other,  have  been  held  to  bind 

the  sons*  and  grandsons*  share  in  the  property  as  well  as  the 

Bengal  ruUnga     father^s  share  (d) .     The  Bengal  Court,  however,  takes  a  dis- 

m  regard  to  mi-      ...  ° 

nore  and  adults,  tmction  which  seems  to  be  peculiar  to  itself.  They  hold  that 
such  a  transaction  is  valid  against  the  other  members  of  the 
family  as  being  "  an  alienation  for  the  performance  of  indis- 
pensable duties  within  the  meaning  of  para.  29,  Chap.  I,  §  1 
of  the  Mitakshara.**  But  they  also  hold  that  even  such  an 
alienation,  though  it  binds  minors,  cannot  bind  adults  with- 
out their  consent  express  or  implied.  Consequently,  that 
a  sale  or  mortgage  by  a  father  to  satisfy  his  antecedent 
debt  cannot  per  ae  bind  his  adult  sons,  though  it  would 
bind  any  who  were  minors  at  the  time  (e).  Practically, 
however,  the  Court  seems  to  get  rid  of  its  own  distinction 
by  holding  that  even  in  such  a  case,  *^the  property  would 
be  bound ;  not  indeed  by  virtue  of  the  mortgage  but  by 
virtue  of  the  father's  debt  antecedent  to  the  suit  being 
enforceable  against  the  joint  ancestral  estate  and  therefore 
against  the  mortgaged  property  as  part  of  it.  Strictly 
speaking,  perhaps,  the  suit  should  be  in  the  form  of  a  suit 
upon  the  mortgage  as  against  the  father,  and  upon  the 
debt  as  an  antecedent  debt  as  against  the  interests  of  the 
sons  in  the  joint  ancestral  estate.  But  this  would  be  merely 
matter  of  form  (/)  .**  Similarly,  though  the  Bengal  Court 
holds  that  the  rule  laid  down  by  Girdharee  Lall  v.  Kantoo 
Lall  only  applies  where  the  sale  or  mortgage  was  made  in 
consideration  of  a  debt  antecedent  to  the  transaction  pur- 


(d)  Muddun  Oopal  v.  Mt.  Oov?runhutty,  16  B.  L.  E.  264;  S.  C.  28  Sutli. 
865 ;  Adurynoni  v.  ChotodhrVt  8  Cal.  1 ;  Ponnappa  v.  Pappuvayyangar^  4  Mad. 
1;  Qangulu  v.  AnchCf  4  Mad.  78;  Narayana  v.  NarsOy  1  Bom.  2i52;  per 
curiam^  Lakshman  v.  Hatyahhamahait  2  Bom.  498 ;  Kdstur  v.  Appa^  6  Bom. 
623 ;  Darau  v.  Bikarmajit^  8  All.  125 ;  Sadashiv  Dinkar  t.  Dinkar  Narayan, 
6  Bom  520 ;  Ramphul  Singh  v.  Deg  Narain,  8  Cal.  517 ;  S.  C  10  C.  L.  B.  489 ; 
Velliyammal  v.  Katha  Chetty,  5  Mad.  61 ;  Fakirchand  v.  Motichandt  7  Bom. 
488;  Trimhak  Balkrishna  v.  Narayan  Damodar,  8  Bom.  481;  Ponnappa  y. 
Pappwoayyangar^  9  Mad.  848 ;  Koer  Mammal  v.  Sunder  Das^  11  Cal.  396. 

(e)  Uvooroop  v.  LaZla  Bandhjee^  6  Cal.  749,  753 ;  see  Muthoora  v.  Bootuny  18 
gutb.  80 ;  contra  Phulchand  v.  Mansinghy  4  All.  809. 

(/)  Laljee  v.  Fakeer,  6  Cal.  185,  ISa  See  Baeo  Kooer  v.  Hurry  Dass,  9 
Cal.  495. 
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porting  to  deal  with  the  property  (g),  they  practically  arrive 
at  the  same  result  in  cases  where  there  has  been  no  antece- 
dent debt,  by  holding  that  the  money,  which  is  the  consider- 
ation for  the  sale  or  mortgage,  constitutes  a  debt  to  the 
purchaser  or  mortgagee,  which,  in  a  suit  properly  framed 
against  the  son,  might  be  enforced  by  a  decree  directing 
the  debt  to  be  raised  out  of  the  whole  ancestral  estate, 
including  the  mortgaged  property,  and  this  whether  the 
son  was  a  minor  or  an  adult  at  the  time  of  the  transaction  (h) . 

§  287.  The  principle  that  a  father  may  bind  his  son's  salea  in  execu- 
interest  in  the  joint  property  by  a  voluntary  alienation,  made  e^orciM  a^^ 
to  discharge  his  own  personal  debt,  applies  a  fortiori  to  mortgage, 
involuntary  sales  in  execution  of  a  decree  of  Court  pro- 
nounced against  him  in  respect  of  such  a  debt.  But  there 
is  a  difference  between  the  cases  which  has  an  important 
bearing  upon  the  rights  of  the  son.  Where  a  father  has 
sold  or  mortgaged  the  family  property  for  an  antecedent 
debt,  not  of  an  immoral  or  illegal  character,  it  seems 
now  quite  settled  that  a  sale  under  a  decree  against 
him  enforcing  such  a  transaction  will  bind  his  sons,  even 
though  they  have  not  been  made  parties  to  the  suit  (i). 
The  reason  for  this  appears  to  be  that  the  right  of  the 
purchaser  or  mortgagee  was  complete  by  means  of  the 
transfer  made  to  him  by  the  father,  and  did  not  require  the 
decree  to  give  it  validity  against  his  sons.  The  only  effect 
of  the  decree  is  to  direct  the  mode  in  which  the  transaction 
is  to  be  carried  out.  Where  the  Court  enforces  a  mortgage 
by  directing  a  sale  of  "  the  right  title  and  interest"  of  the 


{a)  Supra  (note  f)  6  Cal.  138 ;  Hanuman  Kamat  v.  Doiolut  Mwnder,  10 
(m.  b28i  Lai  Singh  v.  Deo  Narairiy  8  All.  279  j  Arunachela  v.  Munisaumiy,  7 
]lad.S9. 

(h)  Luehman  v.  QiridhuTt  5  Cal.  855,  (F.  B.) ;  Ounga  Prasad  v.  Ajudhxa.  8 
CaJ.  181. 

(»)  Suraj  BvMti  Koer  v.  Sheo  Ferahad  Singh,  6  I.  A.  88  j  8.  C.  5  Cal.  148  j 
Pcnncmpa  r.  Pappuvayyangarf  4  Mad.  1  ;  9  Mad.  848 ;  Srinavasa  ▼.  Telaya,  5 
Had.  251 ;  Rampnul  Sxngh  v.  Deg  Narain,  8  Cal.  517  ;  Krishnamma  t.  PerwntU, 
8  Had.  SSS ;  Sadashiv  Dinkar  v.  Dinkar  Narayan,  6  Bom.  520 ;  Hurdey  Narain 
T.  Booder  Perkash,  11 1.  A.  26,  28 ;  S.  C.  10  Cal.  626 ;  Basamal  ▼.  Maharaj  Sinah, 
8  All  205 ;  Sundraraja  v.  Jagannada,  4  Mad.  111.  The  decisions  of  the  Pnyy 
CoimcU  in  Simhhu  Nath  v.  Qolab  Singh,  and  Pettachi  Chetty  v.  Sivagiri  Zemin* 
dar,  14 1.  A.  77i  84,  rested  on  grounds  which  are  stated,  post,  $  294,  295. 
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mortgagor,  these  words  ^^  inclade  the  entire  interest  which 
he  had  authority  to  mortgage  at  the  time  he  executed  the 
deed  of  mortgage,  as  distinguished  from  the  share  of  the 
judgment  debtor  which  was  available  to  creditors  generally 
at  the  date  of  the  attachment'^  (fc).  Hence  where  the  decree 
would  deprive  the  sons  of  any  right  which  they  would 
possess,  not  inconsistent  with  the  validity  of  the  mortgfage^ 
as  for  instance  the  right  to  redeem,  the  Madras  High  Court 
holds  tbat  this  right  is  not  taken  away  from  them  by  a  decree 
to  which  they  are  not  a  party  (Z).  The  High  Court  of 
Bombay  had  occasion  to  consider  the  same  question  in  a  case 
where  there  had  been  a  partition  between  father  and  sons 
after  the  mortgage  and  before  suit.  They  refrained  from 
deciding  the  general  question  as  to  the  effect  of  such  a  decree 
against  the  father  alone  in  binding  the  sons.  They  con- 
sidered it  quite  clear  that  after  the  partition  the  father  could 
not  be  treated  as  representing  the  interests  of  his  sons  in 
the  suit,  and  that,  therefore,  their  right  to  redeem  was 
unaffected  by  the  decree  (w). 

SalG3  under  a  §  288.  A  mere  money  debt  contracted  by  a  father  for  his 

decree  for  a  *  "^  r  •       li?  -i  •    j      i 

mere  money  own  personal  benefit  does  not  of  itself  bind  the  sons  nor 
their  interest  in  the  property.  It  may  be  enforced  against 
them  directly  after  the  father^s  death,  if  they  have  received 
assets  from  him  (§  283),  or  it  may  be  enforced  against  them 
indirectly  during  his  life  by  a  sale  of  the  whole  property, 
including  their  share.  In  either  case  their  ultimate  liability 
is  contingent,  and,  as  it  were  suspended,  until  it  is  enforced. 
It  never  may  be  enforced,  and,  if  the  share  of  tiie  father  is 
adequate,  or  if  lie  leaves  separate  or  self-acquired  property 
to  a  suflGicient  amount,  it  never  will  be  enforced.  A  creditor 
of  the  father,  suing  during  the  life  of  his  debtor,  may  elect 
to  treat  his  share  of  the  family  property  as  sufficient  security 


(k)  Per  curiam,  8  Bom.  p.  486,  4  Mad.  p.  65. 

(2)  Ponnappa  v.  Pappuvayyangar^  4  Mad.  1,  69.  Tlie  High  Comt  of  Bengal 
appears  to  have  taken  the  eame  view  in  Ramphul  Singh  v.  Deo  NarcUn,  8  OH. 
p.  525. 

{m)  Trimhak  Balkrishna  v.  Narayan  Damodar,  8  Bom.  481. 
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for  his  claim,  or  he  may  desire  to  attach  his  claim  upon 
the  whole  family  property.  Primd  facie,  therefore,  it  would 
seem  reasonable  to  hold,  that  if  a  creditor  desires  the  larger 
remedy,  he  should  frame  his  suit  in  such  a  way  as  to  give 
notice  to  those,  who  are  only  sureties  for  the  father,  that 
he  intends  to  enforce  his  rights  against  them,  as  well  as 
against  the  principal  debtor.  Consequently,  that  a  decree 
against  the  father  alone  could  only  be  enforced  by  execution 
against  his  share.  Upon  this  point,  however,  there  has 
been  a  direct  conflict  of  authorities  in  India,  and  each  side 
appeals  for  support  to  decisions  of  the  Privy  Council,  It 
will  be  necessary,  therefore,  to  examine  these  in  detail. 

§  289.  The  leading  case  upon  this  point  is  that  of  Mud-  MuddunThn- 
dunThakooTY.  Kantoo  Lall  (n).  The  facts  of  that  case  LalL 
were  as  follows.  Kunhya  Lall  died  in  1 843  leaving  two 
sons  Bhikaree  and  Bujrung.  Kantoo  Lall,  the  son  of  Bhi- 
karee,  was  born  in  1844.  In  1855  Bhikaree  and  Bujrung 
borrowed  Rs.  3,540  from  Mt.  Asmutanissa  and  others, 
and  executed  a  bond  for  the  amount,  in  which  they  hypothe- 
cated certain  specified  Mousahs  of  the  joint  family  property- 
In  1857  the  bondholders  obtained  a  decree  against  Bhikaree 
and  Bujrung  in  these  terms :  ^'  Plaintiffs  sue  defendants 
for  the  recovery  of  Rs  3,540  under  a  bond  duly  registered, 
and  Rs.  1,189  interest  thereon  from  date  of  bond  to  date 
of  suit  at  one  per  cent,  aggregating  Rs.  4,729."  An  ac- 
knowledgment by  defendants  was  recited,  and  it  was 
"oBDBBBD  that  this  suit  be  decreed  to  plaintiffs  according 
to  acknowledgment  filed  by  defendants.  The  plaintiffs  do 
recover  from  defendants  the  money  claimed  with  costs  and 
interests  from  the  date  of  suit  to  that  of  realisation."  It  is 
evident  that  though  the  plaintiffs  might  have  sued  to  enforce 
the  hypothecation  as  such,  they  chose  to  treat  the  bond  as 
ti  mere  money  claim,  upon  which  they  sought  a  simple 
decree  for  money.     Kantoo  Lall  who  was  then  of  full  age 

(«)  1 1.  A.  821,  333 ;  S.  C.  14  B.  L.  B.  187 ;  S.  C.  22  Suth.  56.  The  facts  of 
the  case  are  not  set  out  in  the  report,  but  are  fully  stated  by  the  Chief  Justice 
of  Madras  (9  Mad.  347)  from  a  personal  examination  of  the  original  record. 
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was  not  made  a  party  to  the  suit,  nor  was  Mahabeer,  an 
infant  son  of  Bujrung,  wto  was  born  after  1856.  In  1859 
the  right,  title  and  interest  of  the  judgment  debtors  in  cer- 
tain specified  properties  was  sold  in  execution  of  the  decree, 
and  was  purchased  by  a  benamidar  for  Muddun  Thakoor. 
Judging  from  the  names  of  the  properties  it  would  appear, 
that  although  most  of  those  which  were  hypothecated  in 
1855  were  sold  under  the  execution,  yet  some  which  were 
hypothecated  were  not  sold,  and  some  which  were  sold 
had  not  been  hypothecated.  The  whole  execution  appears 
to  have  proceeded  upon  the  footing  of  an  ordinary  money 
decree,  and  not  of  a  mortgage.  Kan  too  Lall  sued  Muddun 
Thakoor  to  recover  the  whole  property,  a  relief  to  which  he 
would  have  been  entitled  if  his  share  had  been  improperly 
sold  (§  340).  The  High  Court  of  Bengal  awarded  him 
the  share  to  which  he  would  have  been  entitled  on  parti- 
tion. This  decree  was  reversed  by  the  Judicial  Committee. 
The  judgment  followed  that  in  Girdhar  Lall's  case  (§  285) 
of  which  it  formed  part.  It  rested  on  the  principle  laid 
down  in  that  case  that,  "  It  would  be  a  pious  duty  on  the  part 
of  the  son  to  pay  his  father's  debts  and  it  being  the  pious 
duty  of  the  son  to  pay  his  father's  debts,  the  ancestial 
property,  in  which  the  son,  as  the  son  of  his  father,  acquires 
an  interest  by  birth,  is  liable  to  the  father's  debts."  It 
applied  that  principle  to  the  particular  case  by  saying. 
'^  It  has  already  been  shown  that  if  the  decree  was  a  pro- 
per one,  the  interest  of  the  sons  as  well  as  the  interest  of 
the  fathers  in  the  property,  although  it  was  ancestral,  were 
liable  for  the  payment  of  the  father's  debts."  Their  Lord- 
ships were  of  opinion  that  in  favour  of  the  auction  purchaser 
the  propriety  of  the  sale  must  be  assumed.  It  has  been 
suggested  (o)  that  the  decree  in  Muddun  Thakoor's 
case  was  given  on  the  footing  of  a  mortgage,  or  at  all  events* 
that  the  Privy  Council  acted  on  that  view.  I  think  it  is 
quite  clear   that   such  a  supposition   would  have  beeu  a 


(o)  By  Kenmn,  0£Fg.  0.  J.,  9  Mad.  196. 
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mistake^  and  that  there  is  no  reason  to  suppose  that  their 
Lordships  were  under  any  misapprehension. 

§  290.  The  above  decision  certainly  appeared  to  lay  down  j)eendyal  v. 
tlie  general  principle,  that  the  Court  could  sell,  in  satisfac-  g^^^f'  ^'*'"**'' 
tion  of  a  father's  debt,  whatever  family  property  the  father 
himself  could  have  sold,  and  that,  as  the  sons  could  not 
withhold  their  consent,  it  was  not  necessary  to  join  them 
as  parties.  This  general  principle,  however,  is,  or  has 
been  supposed  to  be,  trenched  upon  by  the  later  decision 
in  Deendyal  v.  Jugdeep  Narain  (p).  There  Toofani  Singhy 
the  father  of  the  respondent,  being  indebted  to  the  appel- 
lant to  the  amount  of  Rs.  5,000,  executed  to  him  a  Bengali 
mortgage  bond  for  securing  the  repayment  of  that  sum  with 
interest.  The  appellant  afterwards  put  that  bond  in  suit, 
and  obtained  a  decree  against  Toofani  Singh  for  Rs.  6,328. 
The  decree  was  an  ordinary  decree  for  money,  and  no  pro- 
ceedings were  taken  to  enforce  it  against  the  property  speci- 
ally hypothecated.  So  far  the  case  seems  identical  with 
that  of  Muddun  Thakoor,  Six  years  after  decree,  the  ap- 
pellant caused  '^  the  rights  and  proprietary  and  Mokurruri 
title  and  share  of  Toofani  the  judgment  debtor,"  in  the 
joint  family  property  to  be  sold  for  the  amount  then  alleged 
to  be  due,  and  bought  it  himself  and  got  into  possession  of 
the  whole.  The  son  then  sued  to  recover  the  whole  property, 
on  the  ground  that  being  under  Mitakshara  law  the -joint 
property  of  his  father  and  himself,  it  could  not  be  sold  for 
his  father's  debts,  which  were  incurred  without  any  neces- 
sity. An  issue  was  recorded  as  to  whether  Toofani  Singh 
borrowed  from  the  defendant  under  a  legal  necessity  or 
not.  No  special  issue  was  recorded  as  to  whether  the  debt 
was  of  an  immoral  character,  though  evidence  to  that  effect 
was  given  as  bearing  on  the  question  of  necessity.  The 
Original  Court  appears  to  have  considered  that  it  could  not 

(p)  4  I.  A.  247 ;  S.  G.  S  Cal.  198.  Some  of  the  facts  of  this  case  are  more 
fully  set  out  by  Mr.  Justice  Hitter  in  8  Cal.  p.  903  than  they  are  in  the  Privy 
Gouncfl  report.  See  also  Jugdeep  v.  Deendyat^  12  B.  L.  R.  100,  the  case  appealed 
from. 
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go  behind  the  order  of  sale,  and  that  as  that  purported  only 
to  deal  with  the  interests  of  Toofani  Singh,  the  son  was 
entitled  to  possession  of  the  other  moiety.  The  Zillah 
Judge  dismissed  the  suit,  being  of  opinion  that  a  legal 
necessity  was  made  out,  that  therefore  the  debt  was  binding 
on  the  son,  and  his  share  as  well  as  the  father's  was  liable 
for  the  debt.  This  finding  of  fact  was  binding  on  the 
High  Court  on  special  appeal.  It  held,  however,  upon  the 
construction  of  the  sale  proceedings  that  the  purchaser 
could  get  nothing  more  than  what  was  put  up  to  sale,  viz., 
the  rights  and  share  of  Toofani  Singh.  They  further  were  of 
opinion  that  such  an  interest  was  not  saleable  under  Mitak- 
shara  law  (§  329)  and  therefore  decreed  for  the  plaintiff. 
This  was  treated  by  the  Judicial  Committee  as  "  the  first 
and  principal  question,"  and  after  an  elaborate  examination 
of  the  authorities  they  decided  that  the  father's  interest 
could  be  sold,  so  as  to  enable  the  purchaser  at  the  execution 
sale  to  compel  such  a  partition  as  the  debtor  might  have 
compelled,  if  no  sale  had  taken  place.  In  dealing  with  the 
conclusive  finding  of  the  Zillah  Judge  that  the  debt  was 
contracted  under  a  legal  necessity,  the  Judicial  Committee 
say  : — '^  This  issue,  however,  seems  to  their  Lordships  to  be 
immaterial  to  the  present  suit,  because  whatever  may  have 
been  the  nature  of  the  debt,  the  appellant  cannot  be  taken 
to  have  acquired  by  the  execution  sale  more  than  the  right, 
title  and  interest  of  the  judgment  debtor.  If  he  had  sought 
to  go  further,  and  to  enforce  the  debt  against  the  whole 
property,  and  the  cosharers  therein  who  were  not  parties 
to  the  bond,  he  ought  to  have  framed  his  suit  accordingly, 
and  have  made  those  cosharers  parties  to  it.  By  the  pro- 
ceedings which  he  took  he  could  not  get  more  than  what 
was  seized  and  sold  in  execution,  viz,,  the  right,  title  and 
interest  of  the  father.  If  any  authority  be  required  for 
this  proposition,  it  is  sufficient  to  refer  to  the  cases  of 
Niigender  Chunder  Ghose  v.  SrimiUty  Kaminee  Dossee,  and 
Baijun  Doobey  v.  Brij  Bhoohun  Lall  (q),'^    The  result  was 

(q).  11  M.  I.  A.  241 ;  2  1.  A.  275. 
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that  the  son  was  held  entitled  to  recover  the  whole  pro- 
perty, subject  to  a  declaration  that  the  purchaser  had 
acquired  the  share  of  Toofan/i  Singh,  and  was  entitled  to 
have  that  share  ascertained  by  partition  (r). 

§  291.  If  this  case  is  to  be  taken  as  deciding  that  the 
mterest  of  a  son  can  never  be  bound  by  execution  following 
upon  a  decree  for  a  debt  against  his  father,  it  certainly 
would  appear  in  flat  contradiction  to  Muddun  Thdkoor^a 
case.  It  is  abundantly  clear,  however,  that  the  Judicial 
Committee  did  not  intend  to  over-rule  that  decision.  It 
was  never  referred  to  from  beginning  to  end  of  DeeU" 
dyaVa  appeal.  It  never  seems  to  have  occurred  to  any 
one  that  it  had  any  bearing  upon  the  decision.  Both  the 
original  Court  and  the  High  Court  had  accepted  as  an 
undisputed  fact  that  the  judgment  creditor  chose  for  reasons 
of  his  own  to  sell  only  the  right,  title,  and  interest  of  the 
father  (*).  The  Privy  Council  adopted  this  finding,  and 
acted  upon  it.  The  cases  to  which  they  referred  as  confirm- 
ing their  opinion  were  both  cases  in  which  it  had  been  held 
that  only  the  life  estate  of  a  widow  had  been  sold,  and  in 
which  nothing  else  could  have  been  sold.  In  Nugend&r^a 
case  (11  M.  I.  A.  241)  proceedings  had  been  taken  under  a 
statute  which  only  gave  a  personal  remedy  against  the 
widow.  In  Baijun  Doohey's  case  (2  I.  A.  275),  the  suit 
was  brought  upon  a  merely  personal  debt  of  a  widow,  which 
could  not  possibly  have  bound  the  reversioners.  Neither  of 
these  cases  had  any  special  bearing  upon  the  peculiar  doc« 
trine  of  a  son's  liability  for  his  father's  debts.  But  what 
seems  conclusive  upon  the  point,  is  the  manner  in  which 
Mtiddun  Thahoof^s  case  was  referred  to  by  the  Privy  Council 
in  a  later  appeal  {t),  where  it  was  directly  in  point.  There 
an  estate  had  been  sold  under  a  decree  upon  a  mortgage 
created  by  the  father.     The  sons  sued  to  set  aside  the  sale. 

(r)  As  to  this  last  point,  see  also  Surdey  Narain  v.  Rooder  Perkash,  11 1.  A. 
M :  S.  G.  10  GaL  626 ;  Mamti  Narayan  ▼.  Lilachand,  6  Bom.  664. 
(f)  See  12  B.  L.  B.,  pp.  )01, 108. 
(0  Suraj  Bunsi  y.  Sheo  P$r$had,  6 1.  A.  88,  p.  106 ;  S.  0.  5  Gal.  148,  p.  Ifh 
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Two  of  the  contentions  argaed  on  the  appeal  were,  that  the 
sale  passed  the  whole  interest  of  the  sons  as  well  as  of  the 
father,  or  that  it  passed  only  the  interest  of  the  father. 
Their  Lordships  quote  Mvddun  Thakoor^s  case  with  appro- 
val, and  cite  it  as  establishing  ''that  where  joint  ancestral, 
property  has  passed  out  of  a  joint  family,  either  under  a 
conveyance  executed  by  a  father  in  consideration  of  an 
antecedent  debt,  or  in  order  to  raise  money  to  pay  off  an 
antecedent  debt,  or  under  a  sals  in  execution  of  a  decree  for 
the  father's  debt,  his  sons  by  reason  of  their  duty  to  pay 
their  father's  debts,  cannot  recover  that  property,  unless 
they  show  that  the  debts  were  contracted  for  immoral 
purposes,  and  that  the  purchasers  had  notice  that  they  were 
so  contracted."  DeendyaVa  case  was  noticed  as  bearing 
upon  a  different  poiut,  but  without  any  suggestion  that  it 
bore  upon  the  ruling  as  above  laid  down. 


V.  Hooder  Fer- 
l-ash. 


Hurdey  Narain  §  292.  The  next  Privy  Council  case  was  that  of  Hurdey 
Narain  v.  Rooder  Perkash  (u) .  The  facts  there  were  exactly 
the  same  as  in  DeendyaVa  case ;  viz.^  a  decree  for  a  money 
debt  against  the  father  followed  by  execution  against 
"  whatever  rights  and  interests  the  said  judgment  debtor 
had"  in  the  property  sold.  Here  the  Judicial  Committee, 
agreeing  with  the  High  Court,  held  on  the  authority  of 
Deendyal  v.  Jugdeep  Narain  that  the  interest  purchased 
by  the  creditor  was  only  "  the  right  which  the  father,  the 
debtor,  would  have  to  a  partition,  and  what  would  come  to 
him  upon  the  partition."  The  cases  of  Girdharee  Lall 
V.  Kantoo  Lall,  and  of  Suraj  Bunai  v.  Sheo  Perahad  were 
cited  in  argument,  but  not  in  the  judgment.  No  doubt  it 
was  in  reference  to  them  that  their  Lordships  said,  "  the 
decree  was  the  ordinary  one  for  the  payment  of  the  money, 
and  this  case  is  distinguishable  from  the  cases  where  the 
father,  being  a  member  of  a  joint  family  governed  by  the 
Mitakshara  law,  had  mortgaged  the  family  property  to 
secure  a  debt,  and  the  decree  had  been  obtained  upon  the 

(1*)  11  I.  A.  26  J  S.  C.  10  Cal.  636. 
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mortgage^  and  for  a  realisation  of  the  debt  by  means  of  the 
sale  of  the  mortgaged  property."  No  such  distinction 
existed  as  to  the  case  of  Mtiddun  Thakoor  y.  Kantoo  Lull, 
which  does  not  seem  to  have  been  referred  to.  It  will  be 
seen  (§  296)  that  the  Madras  High  Court  has  treated  this 
dictum  as  explaining  and  extending  the  ruling  in  DeendyaVa 
case.  It  is  submitted  that  it  left  that  ruling  exactly  where 
it  was  before. 

§  293.  The  first  case  in  which  the  decisions  in  Muddun  NanomiB^- 
Thahoot^s  case  and  in  DeendyaVs  case  were  critically  examin-  Uohun. 
ei  we^  Nanomi  Babuasin  v.  Modun  Mohun  (i?).  There  a 
father  with  minor  sons  was  manager  of  an  ancestral  estate. 
In  an  ejectment  suit  against  the  father  the  plaintiff  obtained 
a  decree  for  mesne  profits.  The  High  Court  stated  the 
execution  proceedings  which  ensued  as  follows.  "  In  the 
petition  for  execution  an  inventory  of  the  judgment  debtor's 
property  was  given,  which  described  it  as  '  The  share  of 
8  annas  11  gundahs  out  of  the  entire  16  annas,  the  right 
and  interest  of  the  judgment  debtor  in  Mouzah  Bampore/ 
and  prayed  that  this  might  be  attached  and  sold.  The 
proceeding  confirming  the  sale,  and  the  certificate  of  sale 
are  to  the  same  effect,  viz.,  describing  the  property  as 
8  annas  1 1  gundahs  share,  and  stating  it  to  be  the  right 
and  interest  of  the  judgment  debtor  in  the  whole  estate. 
This  language  might  be  regarded  as  specifically  stating 
the  object  of  the  sale,  viz.,  an  8  annas  1 1  gundahs  share, 
and  the  statement  as  to  its  being  the  right  and  interest 
of  the  creditor  as  mere  description.  Section  249  of  the  Civil  • 
Procedure  Code,  however,  provides  that  the  proclamation  of 
sale  shall  declare  that  the  sale  extends  only  to  the  right,  title,, 
and  interest  of  the  judgment  debtor  in  the  property  specified,, 
and  it  may  be  contended  that,  read  in  the  light  of  thia 
section  this  was  the  proper  meaning  of  the  petition  and 
certificate.  This  is  the  view  taken  by  the  original  Court." 
The  High  Court  then  proceeded  to  state  that  in  its  opinion 

(v)  18  I.  A.  1 J  8.  0. 13  Cal.  21. 
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the  intention  of  all  parties  was  to  bring  the  whole  property 
to  sale,  and  in  this  view  the  Piivy  Council  agreed.  They 
said,  {to)  ''It  appears  to  their  Lordships  that  sufficient 
care  has  not  always  been  taken  to  distinguish  between  the 
question,  how  far  the  entirety  of  the  estate  is  liable  to  answer 
the  f ather^s  debt,  and  the  question  how  far  the  sons  can  be 
precluded  by  proceedings  taken  by  or  against  the  father 
alone  from  disputing  that  liability.  Destructive  as  it  may  be 
of  the  principle  of  independent  coparcenary  rights  in  the 
sons,  the  decisions  have  for  some  time  established  the  prin« 
ciple,  that  the  sons  cannot  set  up  their  rights  against  their 
father's  alienation  for  an  antecedent  debt,  or  against  his 
creditors  remedies  for  their  debts,  if  not  tainted  with  im- 
morality. On  this  important  question  of  the  liability  of  the 
joint  estate  their  Lordships  think  that  there  is  now  no  con- 
flict of  authority.  The  circumstances  of  the  present  case  do 
not  call  for  any  enquiry  as  to  the  exact  extent  to  which  sons 
are  precluded  by  a  decree  against  their  father  from  calling 
into  question  the  validity  of  the  sale,  on  the  ground  that  the 
debt  which  formed  the  foundation  of  it  was  incurred  for 
immoral  purposes>  or  was  merely  illusory  and  fictitious. 
Their  Lordships  do  not  think  that  the  authority  of  DeendyaVs 
case  bound  theCourtto  hold  thatnothingbut  Girdhari's  (the 
father's)  coparcenary  interest  passed  by  the  sale.  If  his 
debt  was  of  a  nature  to  support  a  sale  of  the  entirety,  he 
might  legally  have  sold  it  without  suit,  or  the  creditor 
might  legally  procure  a  sale  of  it  by  suit.  All  the  sons  can 
claim  is,  that  not  being  paiijies  to  the  sale  or  execution  pro* 
ceedings,  they  ought  not  to  be  barred  from  trying  the  fact 
or  the  nature  of  the  debt  in  a  suit  of  their  own.  Assuming 
they  have  such  a  right,  it  will  avail  them  nothing  unless 
they  can  prove  that  the  debt  was  not  such  as  to  justify  the 
sale.  If  the  eJcpressions  by  which  the  estate  is  conveyed 
to  the  purchaser  are  susceptible  of  application  either  to  the 
entirety,  or  to  the  father's  coparcenary  interest  alone,  (and 
in  DeendyaVe  case  there  certainly  was  an  ambiguity  of  that 

(w)  13L  A.  p.  17;  18  Cal.  S6. 
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kind)  the  absence  of  the  sons  from  the  proceedings  may  be 
one  material  consideration.  But  if  the  fact  be  that  the 
purchaser  has  bai^ained  and  paid  for  the  entirety^  he  may 
clearly  defend  his  title  to  it  upon  any  ground  which  would 
have  justified  a  sale  if  the  sons  had  been  brought  in  to  oppose 
the  execution  proceedings."  The  Committee  then  pro- 
nounced its  opinion  that  the  debt  for  which  the  property 
had  been  sold  was  a  joint  family  debt^  adding,  ^'  If  it  is  a 
joint  family  debt,  a  sale  to  answer  it  effected  either  by 
Girdhari  himself,  or  in  a  suit  against  him  cannot  be  success- 
fully impeached."  Finally  they  agreed  with  the  Courts 
below  "that  the  execution  and  sale  proceedings  was  such 
that  the  purchaser  must  have  thought  that  he  was  buying 
the  entirety.  It  is  equally  clear  that  all  parties  thought  the 
same.  The  purchaser  therefore  has  succeeded  in  showing 
that  he  bought  the  entirety  of  the  estate  which  could  lawfully 
be  sold  to  him,  and  the  suit  fails  upon  its  merits."  (a?) 

§  294.  Two  later  decisions  of  the  Judicial  Committee  are  simhhu  Nath 
in  accordance  with  the  view  of  the  law  stated  in  the  last  ^-  ^^^  ^*"^''' 
case.  In  one  (y)  Luohnxun  who  had  four  sons  was  sued  for 
a  money  debt  by  one  Bhichook.  The  suit  was  terminated 
by  a  decree  for  a  specified  sum,  to  secure  which  the  debtor 
mortgaged  ^'  his  right  and  interest  in  Mouzah  Eandwar." 
The  sons  assented  to  this  arrangement.  Upon  default 
execution  was  taken  out  upon  the  decree ;  and  the  property 
was  sold  to  Bhichook,  who  received  a  certificate  stating  that 
"whatever  right,  title,  and  interest  the  said  judgment  debtor 
had  in  the  said  property,  being  extinguished  from  the  date 
of  the  sale,  is  transferred  to  Bhichook."  The  purchaser 
got  into  possession  of  the  entire  family  property  in  the 
Mouzah.  The  sons  sued  to  recover  their  shares.  The 
Subordinate  Judge  liejd,  upon  the  authority  of  Upooroop 
Teuary  v.  LaUa  Bandajee^  {z)  that  the  mortgage  by  Luchmun 

{x)  See  the  oonstruction  put  apon  Uiis  case  by  the  Madras  High  Court  in 
liarasanna  v.  Qurappa.  9  Mad.  424. 

(y)  Svmhhu  Nath  v.  Qolah  Singh,  14  I.  A  77,  14  CaL,  672 ;  Sakharam  Shet  v. 
Sitaram  Shet,  11  Bom.  42. 

(«)  6  Oal.  749. 
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with  his  sons*  assent  bound  the  whole  family  property. 
This  decision  was  reversed  by  the  High  Court,  and  their 
reversal  was  affirmed  by  the  Judicial  Committee  in  the 
following  judgment. 

"  Their  Lordships  cannot  agree  with  the  Subordinate 
Judge.  Whatever  part  any  of  the  sons  may  have  taken 
in  negotiating  between  Luchmun  and  Bhichook,  there  is  no 
evidence  whatever  of  their  proposing  to  mortgage  their 
own  interests.  The  sons  may  have  assented  to  what  was 
done,  but  the  question  is,  what  was  done  ?  That  must  be 
answered  by  the  documents. 

^'  Moreover  if  Bhichook  relied  on  assent  by  the  sons  he 
should  have  taken  care  to  make  them  parties  to  the  execution 
proceedings.  In  DeendyaVa  case,  where  the  expressions  used 
by  the  mortgagor  were  much  more  favourable  to  the  con- 
veyance of  the  entirety  than  they  are  here,  the  creditor's 
omission  of  the  sons  from  the  proceedings  was  made  a 
material  circumstance  against  him.  And  in  Nanomi  Bahu* 
081718  case,  where  the  decision  was  iniavour  of  the  purchaser, 
the  same  circumstance  was  recognized  as  being  material 
when  the  expressions  by  which  the  estate  is  conveyed  to 
the  purchaser  are  susceptible  of  application  either  to  the 
entirety  or  to  the  father's  coparcenary  interest  alone. 

"In  the  case  of  Upooroop  Tewary,  Mr.  Justice  Mitter 
thought  that  the  words  "my  proprietary  share''  inaMouzah 
were  calculated  to  describe  the  entirety  of  the  family  pro-  . 
perty  in  dispute ;  and  he  distinguished  them  from  the 
expression  "  right,  title,  and  interest.''  In  Hurdey  Narain^s 
case,  11  Ind.  App.,  26,  there  was  no  conveyance,  but  a  sale 
on  a  money  decree.  The  only  description  was  "  whatever 
"  rights  and  interests  the  said  judgment  debtor  had  in  the 
"property,"  these  were  purchased  by  Hurdey  Narain. 
The  High  Court  held  that  nothing  passed  beyond  the  debtor's 
interest  which  gave  him  a  right  to  partition,  and  which 
perhaps  may  for  brevity  be  called  his  personal  interest,  and 
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this  Committee  affirmed  the  decision.  Each  case  must 
depend  on  its  own  circumstances.  It  appears  to  their 
Lordships  that  in  all  the  cases^  at  least  the  recent  cases^ 
the  inquiry  has  been  what  the  parties  contracted  about  if 
there  was  a  conveyance ,  or  what  the  pv/rchaser  had  reason  to 
think  he  was  buying  if  there  was  no  conveyance,  but  only  a 
sale  in  execution  of  a  money  decree. 

"  Their  Lordships  are  sorry  that  they  cannot  follow  the 
learned  Judges  of  the  High  Court  into  their  examination 
of  the  vernacular  petition.  But  they  find  quite  enough 
ground  in  the  decree  to  express  a  clear  agreement  with 
them.  They  conceive  that  when  a  man  conveys  his  right 
and  interest  and  nothing  more,  he  does  not  privid  facie 
intend  to  convey  away  also  rights  and  interests  presently 
vested  in  others,  even  though  the  law  may  give  him  the 
power  to  do  so.  Nor  do  they  think  that  a  purchaser  who 
is  bargaining  for  the  entire  family  estate  would  be  satisfied 
with  a  document  purporting  to  convey  only  the  right  and 
interest  of  the  father.  It  is  true  that  the  language  of  the 
certificate  is  influenced  by  that  of  the  Procedure  Code. 
Bat  it  is  the  instrumeut  which  confers  title  on  the  purchaser. 
Its  language,  like  that  of  the  certificate  in  Hurdey  Narain's 
case,  is  calculated  to  express  only  the  personal  interest  of 
Luchmun.  It  exactly  accords  with  the  expressions  used 
in  the  decree  of  August  1869,  founded  on  Luchmun's  own 
vernacular  expressions,  which  the  High  Court  construe  as 
pointing  to  his  personal  interest  alone.  The  other  circum- 
stances of  the  case  aid  the  primd  facie  conclusion  instead  of 
counteracting  it.  For  the  creditor  took  no  steps  to  bind 
the  other  members  of  the  family,  and  the  Rs.  625  which 
he  got  for  his  purchase  appears  to  be  nearer  the  value  of 
one-sixth  than  of  the  entirety  .*' 

§  295.  In  a  later  case  (a),  from  Madras  the  Sivagiri  Pettachi  Chetty 
Zemindar  had  contracted  numerous  debts  to  different  ere-  min^r!^*^^ 

(a)  Peitachi  Chetty  t.  Sangili  Ftro,  14  I.  A.  84, 10  Mad.  241. 
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ditors^  in  respect  of  the  majority  of  which  he  had  consent- 
ed to  decrees  by  which  specific  portions  of  his  impartible 
Zemiudary  were  hypothecated  as  security  for  payment. 
The  debts  in  question  were  neither  illegal  nor  immoral^  but 
were  not  shown  to  be  necessary  or  beneficial  to  the  family. 
He  had  one  son  who  was  bom  before  these  decrees  com- 
menced. During  the  life  of  the  judgment  debtor  his  whole 
Zemindary  was  attached  and  ordered  to  be  sold  at  the 
demand  of  13  creditors,  of  whom  all  but  two  held  specific 
mortgages  on  the  Zemiiidary .  The  sale  did  not  take  place 
till  after  his  death.  There  can  be  little  doubt  that^  if 
proper  steps  had  been  taken,  it  would  have  been  possible 
to  sell  the  Zemindary  in  such  a  manner  as  absolutely  to 
bind  the  son^s  interest.  But  during  the  whole  course  of 
the  execution  proceedings  the  Civil  Judge,  acting  upon  the 
view  of  the  law  which  was  taken  by  the  High  Court  pre- 
vious to  the  decision  in  Muttayen  Chetty  v.  Sangili  (5), 
announced  his  opinion  that  the  sale  could  only  bind  the 
father's  life-interest,  and  that  it  would  only  pass  to  the 
purchaser  the  rents  in  arrear  at  his  death.  The  son  was 
made  a  party  to  the  suit  after  his  father's  death  as  his 
legal  representative.  Upon  these  facts  both  the  Indian 
Courts  were  of  opinion  that  nothing  was  intended  to 
pass,  and  therefore  that  nothing  did  pass,  to  the  auction 
purchaser  except  the  father's  life-interest,  and  this  opinion 
was  affirmed  on  appeal  by  the  Privy  Council. 

Execution  pro-  §  295a.  Lastly,  there  is  a  class  of  cases  which  has  an 
ceedm^beral-  indirect,  though  important,  bearing  upon  the  present  ques- 
tion, in  which  the  Privy  Council  has  laid  down  the  rule 
^*  that  in  execution  proceedings  the  Court  will  look  at  the 
substance  of  the  transaction,  and  will  not  be  disposed  to 
set  aside  an  execution  upon  mere  technical  grounds,  when 
they  find  that  it  is  substantially  right."  Where  therefore  a 
defendant  possesses  both  an  individual  and  a  representa- 
tive character,  and  where  he 'has  been  sued  for  a  debt 

(b)  9  I.  A.  138;  S.  0.6  Mad.  1, 
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wUcIi  would  bind  the  whole  family  which  he  represents, 
and  where  execution  is  taken  out  against  him  under  the 
decree,  the  Court  is-  at  liberty  to  look  at  the  judgment  to 
see  what  was  intended  to  be  sold  under  his  right,  title,  and 
interest,  and  may  treat  the  decree  as  binding  the  whole 
family  which  is  represented  by  the  defendant,  and  as  pro- 
perly executed  against  the  joint  family  property  (c). 


S10I18. 


§  296.  In  India  the  Courts,  after  a  certain  period  of  Indian  deci- 
hesitation  (c2),  agreed  in  treating  the  decisions  in  Muddun 
Thahoor  v.  Kantoo  Lall  and  Deendyal  v^  Jugdeep  Narain 
as  perfectly  reconcilable.  They  considered  the  former  as 
laying  down  the  general  rule  that  the  Court  could,  in  execu- 
tion of  a  decree  against  the  father  for  his  debt,  seize  and 
sell  the  family  property,  just  as  he  could  himself  have  sold 
it,  and  that  the  sons  would  be  bound  by  the  decree  and 
execution,  though  they  were  not  made  parties  to  it  (e). 
They  considered  the  latter  as  establishing  an  exception ; 
viz,,  that  when  it  appeared  upon  the  facts  of  any  particular 
case  that  the  creditor,  by  the  frame  of  his  suit  or  of  his 
proceedings  in  execution,  had  elected  to  enforce  his  rights 
against  the  father  alone,  or  against  his  share  of  the  family 
property,  he  could  not  afterwards  contend  that  the  whole 
family  property  had  passed  to  the  purchaser  at  the  Court 
sale  (/).  Where,  however,  the  decree  against  the  father 
had  merely  established  the  debt  against  him,  it  would  still 
be  open  to  the  creditor  to  commence  a  new  suit  against  the 
sons  to  render  their  interest  in  the  family  property  amen- 

(c)  Bisaessur  Lull  v.  Luehmesmr  Singh,  6  I.  A.  288 ;  S.  C.  6  0.  L.  R.  477; 
Darhhunga  v.  Coomar,  14  M.  I.  A.  605 ;  Jugol  Kishore  v.  Jotindra  Mohuriy  11 
I.  A  66 ;  S.  G.  10  Cal.  985 ;  Jaiman  Babaja  ahet  v.  Joma  Kondia,  11  Bom.  361 1 
Lola  Parhhu  Lai  ▼.  Mylne,  14  Cal.  401, 

(d)  See  Bamphul  Singh  ▼.  Dea  Narain,  8  Cal.  617. 
(«)   Umhica  irasad  ▼.  Ramsahay,  8  Cal.  898 ;  Ponnappa  v.  Pappuvayyangar, 

4  Mad.  1 ;  Sheo  Perahad  y.  Jung  Bahadur.  9  Cal.  889 ;  Ramdut  v.  Mahendar,  9 
Cal.  452 :  Baso  Kooer  v.  Kurry  Dass,  9  Cal.  495 ;  Fdkirchand  v.  Motichand,  7 
Bom.  488. 

(/)  Purnd  ▼.  Hanooman,  5  Cal.  845  ;  Bikav,  Lachman,  2  All.  800  $  Chandra 
T.  uanga,  ib.  899 ;  Nanhak  v.  Jaimungal,  8  All.  294  ;  Bhikaii  Ramchandra  v. 
YashvantraVf  8  Bom.  489 ;  Suhhayen  v.  Rup^pa  Nagami,  6  Mad.  155  j  Uma 
MahBSioara  v.  Singajf^erumal,  8  Mad.  876 ;  Itttachen  ▼.  Velappen,  8  Mad.  484  ; 
Basamal  ▼.  Maharai  Singh,  8  All.  205 ;  Balbir  Singh  v.  Ajudhia  Prasad,  9 
AIL  142. 
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able  for  the  satisfaction  of  the  decree  {g),  and  this  coarse 
would,  in  the  opinion  of  the  Madras  High  Court,  be  always 
becessary  if  a  decree  against  a  father  had  not  been  enforced 
by  attachment  of  the  family  property  before  his  death  (h). 

The  Madras  High  Court  has  in  two  cases  treated  the 
decision  in  Hurdey  Narain  v.  Rooder  PerJcaah  {i),  as  either 
explaining  or  extending  the  doctrine  of  Deendyal  v.  Jug- 
deep  Narain  {k),  so  as  to  establish  that  a  decree  for  a 
money  debt  against  a  father  alone  can  never  be  enforced 
by  execution  against  more  than  his  own  share  •{/) .  Tbe 
Bombay  High  Court  considers  the  two  cases  as  establish- 
ing ''  that  no  matter  for  what  purpose  an  unsecured  debt 
was  contracted  by  a  father,  if  he  alone  is  sued  not  expressly 
in  his  representative  capacity  and  without  his  sons  being 
joined  as  defendants,  the  decree  does  not  bind  their  inter- 
ests in  the  family  estate.  Nor  when  the  judgment  creditor 
proceeds  to  sale  in  execution  against  the  family  property 
does  the  sale  of  the  father's  right,  title,  and  interest  pass 
any  more  than  his  interest  to  be  ascertained  generally  by 
a  partition  with  his  sons  (m).  The  Allahabad  High  Court 
does  not  appear  to  consider  Hurdey  Narain' a  case  as  going 
beyond  that  of  Deendyal  (n).  In  still  later  cases  the  Madras 
and  Bombay  High  Courts  treated  the  case  of  Hurdey  Narain 
as  being  itself  overruled  or  qualified  by  that  of  Nanomi 
Bahuaain  (o).     This  appears  to  be  a  mistake. 

Suggested  vxxm-       §  296a.  It  appears  to  me  that  the  above  decisions,  so  far 
mary  of  deci-       1^3  fj^ey  are  reconcilable,  lay  down  the  following  rules : 

I.  That  in  cases  governed  by  Mitakshara  law  a  father  may 

{a)  Muttayen  Chetty  t.  Sangili,  9 1.  A.  128;  8.  C.  6  Mad.  I ;  Bamakrishnaya 
T.  Namasivaya,  7  Mad.  295. 

(h)  Kamataka  Hwnumantha  ▼.  AndaJturi,  5  Mad.  232. 

(i)  11 1.  A.  26;  S.  C.  10  Cal.  626. 

ik)  4  I.  A.  247 ;  S.  O.  8  Cal  198. 

(l)  Bivaganga  v.  Ldkshmana,  9  Mad.  188 ;  Ponnappa  ▼.  Pappv,vayyQngar,  9 
Mad.  848.  p.  851. 

(m)  Babaji  ▼.  IHriy  9  Bom.  805. 

(n)  Batamal  ▼.  Maharaj  Singh,  8  All.  205,  p.  218. 

(0)  Narasanna  t.  Qurappa,  9  Mad.  424;  Jagahhaiv.  Vijhkookundatt  11  Bom. 
37. 
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sell  6t  mortgage  not  only  his  own  sliare^  but  his  sons'  shares 
in  family  property,  in  order  to  satisfy  an  antecedent  debt 
of  his  own,  not  being  of  an  illegal  or  immoral  character, 
and  that  such  transaction  may  be  enforced  against  his 
sons  by  a  suit  and  by  proceedings  in  execution  to  which 
they  are  no  parties  {p). 

II.  That  the  mere  fact  that  the  father  might  have  trans- 
ferred his  sons'  interest,  affords  no  presumption  that  he  hag 
done  so,  and  that  those  who  assert  that  he  has  done  so 
must  make  out,  not  only  that  the  words  in  the  conveyance  are 
capable  of  passing  the  larger  interest,  but  that  they  are 
such  words  as  a  purchaser,  who  intended  to  bargain  for 
such  a  larger  interest,  might  be  reasonably  expected  to 
require  {q). 

m.  That  a  creditor  may  enforce  payment  of  the  personal 
debt  of  a  father,  not  being  illegal  or  immoral,  by  seizure 
and  sale  of  the  entire  interest  of  father  and  sons  in  the  family 
property,  and  that  it  is  not  absolutely  necessary  that  the 
sons  should  be  a  party  either  to  the  suit  itself  or  to  the 
proceedings  in  execution  (r). 

IV.  That  it  will  not  be  assumed  that  a  creditor  intends  to 
exact  payment  for  a  personal  debt  of  the  father  by  execution 
against  the  interest  of  the  sons,  unless  such  intention  appears 
from  the  form  of  the  suit,  or  of  the  execution  proceedings, 
or  from  the  description  of  the  property  put  up  for  sale ; 
and  the  fact  that  the  sons  have  not  been  made  parties  to 
the  proceedings  in  execution  is  a  material  element  in  con- 
sidering whether  the  creditor  aimed  at  the  larger^  or  was 
willing  to  limit  himself  to  the  minor  remedy  («). 

V.  That  the  words  "  right,  title,  and  interest  of  the  judg- 

(jp)  Oirdhari  Lall  ▼.  Kantoo  Lall,  ante,  %  286. 

(9)  Simbhu  NtUh  t.  Golab  Singh,  ante,  §  294. 

(r)  Muddun  Thahoor  t.  Kantoo  Loll,  ante,  §  289 ;  Nanomi  Bahwuin  t.  Modun 
Moh%m,ante,  §  898. 

(«)  Deendyal  v.  Jugdeep  Narain,  ante,  §  290 ;  Hurdey  Narain  r.  Roodit 
Pgrkash,  ante,  §  292 ;  Nanomi  Bahuaein  y.  Modun  Mohun,  ante,  §  29S. 
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Can  sons  set  up 
immorality  of 
debt  against  pur- 
chaser ander 
decree  ? 


Muddun  Tha' 
koor  Y.  Kantoo 
Lull. 


Pnrohaser  need 
not  enquire  be- 
yond decree. 


ment  debtor"  are  ambiguous  words,  whicli  may  either  mean 
the  share  which  he  would  have  obtained  on  a  partition,  or 
the  amount  which  he  might  have  sold  to  satisfy  liis  debt  (t). 

VI.  That  it  is  in  each  case  a  mixed  question  of  law  and 
fact  to  determine  what  the  Court  intended  to  sell  at  public 
auction,  and  what  the  purchasers  expected  to  buy.  That 
the  Court  cannot  sell  more  than  the  law  allows.  If  it 
appears  as  a  fact  that  the  Court  intended  to  sell  less  than 
it  might  have  sold,  or  even  less  than  it  ought  to  have  sold, 
and  that  this  was  known  to  the  purchasers,  no  more  will 
pass  than  what  was  in  fact  offered  for  sale  (ti). 

§  297.  Another  very  important  point  which  does  not 
appear  to  be  quite  settled  is  this.  Assuming  that  a  decree 
against  a  father  alone  for  a  debt  not  immoral  or  illegal  can 
be  enforced  against  the  whole  family  property,  is  it  open 
to  the  sons  to  set  up  such  immorality  or  illegality  against 
the  auction  purchaser  ?  Upon  this  point  there  have  been 
three  very  important  decisions  of  the  Privy  Council. 

In  the  first  case  a  son  sought  to  set  aside  a  sale  made 
under  a  decree  of  Court  against  his  father,  the  debt  not 
being  for  the  family  benefit  on  one  hand,  nor  inmioral  on 
the  other.  The  Judicial  Committee  held  that  he  had  no 
such  right.  They  said,  '^  It  appears  that  Muddun  Mohun 
Thakoor  purchased  at  a  sale  under  an  execution  of  a  decree 
against  the  two  fathers.  He  found  that  a  suit  had  been 
brought  against  two  fathers ;  that  a  Court  of  Justice  had 
given  a  decree  against  them  in  favour  of  a  creditor;  that 
the  Court  had  given  an  order  for  this  particular  property 
to  be  put  up  for  sale  under  the  execution ;  and  therefore  it 
appears  to  their  Lordships  that  he  was  perfectly  justified, 
within  the  principle  of  the  case  which  has  already  been 


1^ 


(t)   Same  cases  et  per  curiam^  8  Bom.  p.  486 ;  4  Mad.  p.  66. 

(u)  NarMtni  Bahuaain  ▼.  Modun  Mohun^  ants,  §  298 ;  Simhhu  Nath  t.  0(M 
Singh,  ante,  §  294;  Pettachi  Chatty  Y.  SangUi  Vira,  ante,  §  296  s  Muhammad 
Abdul  y.  Kutul  Husain,  9  All.  186. 
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referred  to  in  6tli  Moore's  Indian  appeal  cases  {v),  in  pur- 
chasing the  property,  and  paying  the  purchase  money  bond 
fide  for  the  purchase  of  the  estate.  At  p.  423  of  the  report. 
Lord  Justice  Knight  Brxice  says,  '^  the  power  of  the  manager 
for  an  infant  heir  to  charge  an  estate  not  his  own  is  under 
the  Hindu  law  a  limited  and  qualified  power.  It  can  only 
be  exercised  rightly  in  a  case  of  need,  or  for  the  benefit  of 
the  estate.  But  where  in  the  particular  instance  the  charge 
is  one  that  a  prudent  owner  would  make  in  order  to  benefit 
the  estate,  the  bond  fide  lender  is  not  affected  by  the  pre- 
cedent mismanagement  of  the  estate.  The  actual  pressure 
on  the  estate,  the  danger  to  be  averted,  or  the  benefit  to  be 
conferred  upon  it  in  the  particular  instance,  is  the  thing  to 
be  regarded.  .  But,  of  course,  if  that  danger  arises  oi:  has 
arisen  from  any  misconduct  to  which  the  lender  is  or  has 
been  a  party,  he  cannot  take  advantage  of  his  own  wrong 
to  support  a  charge  in  his  own  favour  against  the  heir, 
grounded  on  a  necessity  which  his  wrong  has  helped  to 
cause."  The  same  rule  has  been  applied  in  the  case  of  a 
purchaser  of  joint  ancestral  property.  A  purchaser  under 
an  execution  is  surely  not  bound  to  go  back  beyond  the 
decree  to  ascertain  whether  the  Court  was  right  in  giving 
the  decree,  or,  having  given  it,  in  putting  up  the  property 
for  sale  under  an  execution  upon  it.  It  has  already  been 
shewn  that  if  the  decree  was  a  proper  one,  the  interest  of  the 
sons,  as  well  as  the  interest  of  the  fathers,  in  the  property, 
although  it  was  ancestral,  were  liable  for  the  payment  of 
the  father^s  debts.  The  purchaser  under  that  execution, 
it  appears  to  their  Lordships,  was  not  bound  to  go  further 
back  than  to  see  that  there  was  a  decree  against  those  two 
gentlemen  ;  that  the  property  was  property  liable  to  satisfy 
the  decree,  if  the  decree  had  been  properly  given  against 
them ;  and,  having  inquired  into  that,  and  having  bond  fide 
purchased  the  estate  under  the  execution,  and  bona  fide  paid 
a  valuable  consideration  for  the  property,  the  plaintiffs  are 

(v)  BunoofMrn^persaud  ?.  MU  Bdbooeej  S.  0. 18  Suth.  81  (note). 
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Effect  of  notice 
that  debt  was 
immoral. 

Surc^j  Bunsi 
Koer  V.  8heo 
Proshad. 


not  entitled  to  come  in^  and  to  set  aside  all  that  has  been 
done  under  the  decree  and  execution^  and  recover  back  tbe 
estate  from  the  defendant/'  (to) 

§  298.  It  is  evident  that  the  general  principle  laid  down 
in  this  judgment  went  very  much  beyond  the  necessities  of 
the  case.  Even  if  the  son  had  been  allowed  to  rip  up  the 
decree,  it  appears  that  the  evidence  showed  the  debt  to  have 
been  one  which  he  was  liable  to  pay,  at  all  events  after  his 
father's  death,  and  therefore  the  sale  to  satisfy  it  came 
within  the  ruling  in  Girdharee  Lall  v.  Kanioo  Lall,  But 
it  might  happen  that  the  debt  was  contracted  for  purposes 
which  would  prevent  its  binding  the  son.  These  circunv- 
stances  might  fail  to  afford  any  defence  to  an  action  against 
the  father,  or  they  might  not  be  set  up  by  the  father.  In 
either  case  the  decree  would  have  been  a  proper  one  as 
against  the  father,  and  properly  en  forced  against  his  interest 
in  the  property.  But  when  the  creditor  tried  to  enforce  it 
against  the  son's  interest  also,  would  the  son  be  allowed  to 
show  that  although  the  decree  was  properly  given  against 
the  debtor,  the  property,  that  is  the  son's  interest  in  it,  was 
not  property  liable  to  satisfy  the  decree  ?  lu  other  words, 
can  he  show  that  the  facts  do  not  exist  which  would  entitle 
the  creditor  to  seize  the  property  of  B  in  execution  of  a 
personal  decree  against  A  ?  A  later  decision  of  the  Judicial 
Committee  seems  to  show  that  he  cannot  do  even  this  as 
against  a  6on<i^ie  purchaser  at  the  execution  sale,  who  has 
no  notice  of  the  original  taint  affecting  the  debt.  In  that 
case  the  sons  sued  to  set  aside  a  sale  of  joint  property  made 
to  the  defendant  in  execution  of  a  decree  against  the  father* 
The  lower  Courts  found  that  the  debt  was  not  for  the 
benefit  of  the  family,  and  that  the  money  borrowed  was 
spent  by  the  father  for  immoral  purposes.  The  High  Court 
upon  these  findings  held  that  although  the  original  creditor 
could  not  have  enforced  his  claim  against  the  sons,  the  pur- 


(w)  Muddun  Tkdkoor  y.  Kantoo  Lall,  1 1.  A.  321,  888 ;  S.  C.  U  B.  L.  B.  187  ; 
S.  G.  22  Sath.  66. 
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chaser  at  the  sale,  having  purchased  bond  Jide  for  value 
without  notice,  was  entitled  to  hold  the  property  free  of 
all  claims  by  the  sons.  For  this  view  they  relied  upon  the 
decision  last  cited.  The  Judicial  Committee  quoted  the 
passage  already  set  out,  remarking  that  they  desired  to  say 
nothing  which  could  be  taken  to  affect  the  authority  of 
Mtiddun  Thakoor^a  case,  or  of  the  cases  which  might  have 
since  been  decided  in  India  in  conformity  with  it.  They 
summarised  the  judgments  in  that  case  and  in  the  kindred 
case  of  Crirdharee  Lall  v.  Kantoo  Jjall  as  being  '^  undoubtedly 
an  authority  for  these  propositions ;  1st,  that  where  joint 
ancestral  property  has  passed  out  of  a  Joint  family,  either 
under  a  conveyance  executed  by  a  father  in  consideration 
of  an  antecedent  debt,  or  in  order  to  raise  money  to  pay  off 
an  antecedent  debt,  or  under  a  sale  in  execution  of  a  decree 
for  the  father's  debt,  his  sons,  by  reason  of  their  duty  to  pay 
their  father's  debts,  cannot  recover  that  property,  unless  they 
show  that  the  debts  were  contracted  for  immoral  purposes, 
and  that  the  purchasers  had  notice  that  they  were  so  con* 
tracted ;  and  2ndly,  that  the  purchasers  at  an  execution 
sale,  being  strangers  to  the  suit,  if  they  have  not  notice 
that  the  debts  were  so  contracted,  are  not  bound  to  make 
inquiry  beyond  what  appears  on  the  face  of  the  proceed- 
ings.*' Their  Lordships,  however,  proceeded  to  distin- 
guish the  case  before  them  from  that  of  Muddun  Thakoor, 
on  the  ground  of  notice,  actual  or  constructive,  of  the 
plaintiff's  objections  before  the*  sale,  by  virtue  of  which 
the  respondents  must  be  held  to  have  purchased  with 
knowledge  of  the  plaintiff's  claim,  and  subject  to  the  result 
of  the  suit  to  which  the  plaintiffs  had  been  referred. 
It  followed,  therefore,  that  as  against  them,  as  well  as 
against  the  original  creditor,  the  plaintiffs  had  established 
that  by  reason  of  the  nature  of  the  debt  neither  they  nor 
their  interests  in  the  joint  ancestral  estate  were  liable  to 
satisfy  their  father's  debt  (x). 

(«)  Suraj  Bwiai  Koet  v.  Bheo  Proshad,  6  I.  A.  88,  106, 108 ;  S.  C.  5  Cal.  148. 
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Nanami  Babua- 
sin  Y.  Modun 
Mohun, 


§  299.  It  certainly  does  appear  singular  tliat  a  pnroliaser 
under  a  decree  should  be  entitled^  as  against  tliird  parties, 
to  assume  the  existence  of  a  state  of  facts  which  was  not^ 
and  perhaps  could  not  have  been^  adjudicated  upon  in  the 
suit  which  led  to  the  decree.  The  primary  effect  of  a  per- 
sonal decree  against  a  father  is  to  bind  his  interest  alone. 
It  might  be  imagined  that  a  purchaser  under  such  a  decree^ 
who  claimed  to  extend  its  operation  to  the  interests  of  others^ 
would  have  to  make  out  such  facts  as  would  warrant  its 
extension.  Even  if  it  were  held  that  he  started  with  a 
presumption  in  his  favour,  it  might  have  been  thought  that 
the  presumption  would  have  been  rebuttable.  In  the  case 
before  the  Privy  Council,  which  has  already  been  cited  at 
length  (§  293),  their  Lordships  treated  this  point  as- still 
open  to  argument.  They  said  "  all  the  sons  can  claim  is, 
that  not  being  parties  to  Jbhe  sale  or  execution  proceedings, 
they  ought  not  to  be  barred  from  trying  the  fact  or  the 
nature  of  the  debt  in  a  suit  of  their  own"  (y).  This  of 
course  is  all  they  could  desire.  Where  the  execution 
creditor  is  himself  the  purchaser  at  the  auction,  he  cannot 
protect  himself  under  the  plea  of  being  a  purchaser  with- 
out notice,  if  there  is  any  flaw  in  the  nature  of  the  debt  (z). 
Where  the  purchaser  was  the  son  of  the  execution  creditor, 
it  was  considered  to  be  a  question  of  fact,  whether  he  was 
such  a  stranger  to  the  suit  as  to  be  entitled  to  rely  upon 
the  decree  without  further  enquiry  (a). 


Remedies  nnder 
Civil  Procedure 
Code. 


§  300.  Even  if  the  strictest  view  should  ultimately  be 
taken  of  the  rights  of  the  purchaser  under  an  execution,  it 
must  be  remembered  that  under  the  Civil  Procedure  Code 
the  sons  have  ample  opportunity  of  protecting  themselves. 
When  property  is  about  to  be  sold  for  a  money  decree  it  is 
always  attached  before  sale.  The  proper  course  is  for  the 
sons  to  come  in  under  §  278  and  object  to  the  sale  of  their 


(y)  18 1.  A.,  p.  18 ;  Jagdbhai  v.  Vijhhookwndaa,  11  Bom.  87. 
Iz)  Luekmun  Daaa  ▼.  Oiridhwr  Clwiodhry,  5  Gal.  855 ;  Bamphul  Singh  ▼.  Deg 
^araiTi,  8  Cal.  517,  p.  522. 
(a)  Trimhak  Batkrishnay.  Narayan  Domodarj  8  Bom.  481. 
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interests  on  the  gronnd  that  the  debt  was  immoral  or  ille- 
gal. The  party  against  whom  the  order  is  made  will  then, 
under  §  283,  be  entitled  to  bring  a  suit  in  which  the  whole 
question  can  be  determined  (fe).  Where  the  property  is 
put  up  for  sale  under  a  decree  enforcing  a  mortgage  no 
attachment  need  take  place  (c),  but  the  sale  is  always 
notified  beforehand  by  proclamation.  By  giving  public 
notice  at  the  time  of  sale  to  all  intending  purchasers,  the 
sons  will  obtain  the  benefit  of  the  ruling  in 'their  favour  in 
Suraj  Bunsi's  case,  as  stated  above  (§  298).  It  has  been 
held  by  the  Allahabad  High  Court  that  the  decree  must  be 
read  with  the  plaint,  and  that  where  the  latter  contains 
express  statements  showing  that  the  debt  is  one  which 
could  nqt  bind  the  sons, — ^in  the  particular  instance,  a 
claim  for  the  refund  of  money  criminally  misappropriated 
by  the  &ther, — ^that  this  is  in  itself  a  constructive  notice 
to  the  purchaser,  which  brings  his  case  within  that  of  Suraj 
Bunsi(<2). 

§  301.  A  father's  debts  are  a  first  charge  upon  the  inherit-  Mode  of  odjuit- 
ance,  and  must  be  paid  infuU  before  there  can  be  any  surplus 
for  division  (e).  As  between  the  parceners  themselves,  the 
burthen  of  the  debts  is  to  be  shared  in  the  same  proportion 
as  the  benefit  of  the  inheritance.  But,  except  by  special 
anangement  with  the  creditors,  the  whole  property,  and  all 
the  heirs  are  liable  jointly  and  severally  (/) .  Where,  how- 
ever, a  father  has  separated  from  his  sons,  the  whole  of  his 
property  will  descend  at  his  death  to  an  after-bom  son. 


Q>)  Umamaheswara  t.  Singaperwndlf  8  Mad.  B76, 

(e)  Kriahnamma  y.  PerumcU,  8  Mad.  888. 

(d)  Mahabir  Prasad  t.  Basdeo  Singh,  6  All.  284. 

ie)  Narada,  xm.  §  82;  DayaBhaga,  i.  §  47,  48  j  V.  May.,  iv.  §  8 ;  Tarachand 
▼.  B666  Bom,  8  Mad.  H.  C.  177, 181. 

(/)  KatTnyana.  IDk.  291;  Narada,  iu.82;  Vishnii,  1  Dig.  288;  D.  K.  S. 
m  (  26—28 ;  2  Stra.  H .  L.  288.  The  case  dr  Doorga  Pershad  v.  Kesho  Perahad, 
Vl.  A.27 ;  8.  C.  8  CaL  666,  whioli  neema  to  contradiottliepropoeitioii  in  the  text 
Buut,  1  think,  depend  on  tne  Bpeoial  circumstances  of  the  case.  Certain  minors 
liad  been  decieed  to  pay  money  in  a  snit  in  which  they  were  not  really  represent- 
ed. The  High  Court,  however,  apparently  to  prevent  a  fresh  snit,  held  them  liable 
lOT  80  mnch  of  the  decree  as  represented  their  father's  debt.  That  debt  originally 
doe  by  himself  and  other  members  of  the  joint  fomilv  to  a  stranger,  had  heen  ap- 
portioned at  a  partition.  As  between  the  father  and  his  sons  the  sum  so  idlotted 
to  him  mm  the  only  debt  they  oonld  be  equitably  bound  to  pay. 

48 
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Therefore  all  debts  contracted  by  him  subsequent  to  the 
partition  will,  in  the  first  instance,  be  payable  by  that  son. 
But  Jagannatha  is  of  opinion  that  even  in  such  a  case,  if  the 
after-born  son  has  not  property  sufficient  to  pay  the  debts, 
they  should  be  discharged  by  the  separated  sons  {g).  This 
would  certainly  have  been  the  case  under  the  old  law,  when 
the  possession  of  assets  was  not  necessary  in  order  to  render 
the  sons  liable.  But  it  is  probable  that  a  different  view 
would  be  taken  now,  when  the  creditor  must  show  that  the 
son's  estate  has  been  enlarged  by  the  death,  to  the  full  extent 
of  the  liability  attempted  to  be  imposed. 


Obligaiion 
arising  from 
posaessioii  of 
ftssets. 


Obligation 
arising  from 
possession  of 
estate. 


§  302.  Secondly,  the  obligation  to  pay  the  debts  of  the 
person  whose  estate  a  man  has  taken  is  declared  with  equal 
positiveness.  It  does  not  rest,  as  in  the  case  of  sons,  upon 
any  duty  to  relieve  the  deceased  at  any  cost,  but  upon  the 
broad  equity  that  he  who  takes  the  benefit  should  take  the 
burthen  also  {h).  And  it  is  evident  that  this  obligation 
attached  whether  the  property  devolved  upon  an  heir  by 
operation  of  law,  or  whether  it  was  taken  by  him  voluntarily, 
as  an  executor  de  son  tort  as  an  English  lawyer  would  say ; 
for  the  liability  is  said  to  arise  equally  whether  a  man  takes 
possession  of  the  estate  of  another  or  only  of  his  wife.  As 
Narada  says,  ^'  He  who  takes  the  wife  of  a  poor  and  sonless 
dead  man  becomes  liable  for  his  debts,  for  the  wife  is  con- 
sidered as  the  dead  man's  property"  (i).  Even  the  widow 
is  not  bound  to  pay  her  husband's  debts,  unless  she  is  his 
heir,  or  has  promised  to  pay  them,  or  has  been  a  joint 
contractor  with  him  (fc). 


a^) 


a)  Vrihaapati.  1  Big.  279 ;  D.  K.  S.  t.  §  1^-18. 

n)  *'  He  who  nas  received  the  estate  of  a  proprietor  leaving  no  son,  mnst  pay 
the  debts  of  the  estate,  or,  on  Mlnre  of  him,  the  person  who  takee  the  wife  of 
^e  deceased."  Tajnavalkya,  1  Dig.  270 ;  Katyayana,  ib.  273,  830 ;  Vrihaspati, 
ib.  274.  **  Of  the  sncoessor  to  the  estate,  the  goardian  of  the  widow,  or  the  son, 
ke  who  takes  the  estate  becomes  liable  for  the  debts."  Narada,  liL  3  18, 25 ; 
Gautama,  cited  2  W.  MacN.  284 ;  1  Dig.  314. 

(i)   Narada,  iii.  §  21—26;  arUe,  §  71. 

(k)  Narada,  iiL  §  17;  Tajnavalkya,  Viahnn,  1  Dig.  313;  Katyayaoa,  1  Dig. 
316  J  2  W.  MacN.  2^,  286. 
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§  803.  *'  Assets  are  to  be  pursued  into  whatever  hands. 
See  Narada^  cited  by  Jagannatha^  1  Dig.  272.  And  innu- 
merable other  authorities  may  be  cited  were  it  requisite  in 
so  plain  a  case.^^  This  is  the  remark  of  Mr.  Colebrooke^ 
approving  of  a  Madras  pandit^s  futwah,  that  where  uncle 
and  nephew  were  undivided  members^  and  the  nephew  bor- 
rowed money  and  died^  leaving  his  property  in  the  hands  of 
the  uncle's  widow,  she  might  be  sued  for  the  debt  (I).  So 
in  Bombay,  a  suit  was  maintained  on  an  account  current 
with  a  deceased  debtor  against  his  widow  and  three  other 
persons,  strangers  by  family,  on  the  ground  that  they  had 
taken  possession  of  his  property,  but  they  were  held  only 
liable  to  the  extent  to  which  they  became  possessed  of  the 
property  (m).  Similarly  in  Madras,  where  a  suit  was  brought 
against  the  representatives  of  two  deceased  co-debtors  to 
recover  a  debt  incurred  for  family  purposes,  it  was  decided 
that  the  son-in-law  of  one  of  the  decetbsed  co-debtors  and 
his  brothers  were  properly  joined  as  defendants,  on  the 
ground  that  they,  in  collusion  with  the  widow  of  the  deceased, 
had,  as  volunteers,  intermeddled  with,  and  substantially 
possessed  themselves  of,  the  whole  property  of  the  family  of 
the  deceased  co-debtor  (n).  In  each  of  these  cases  the 
person  in  possession  of  the  property  held  it  without  any 
title  or  consideration,  like  an  executor  de  son  tort  in  England. 
On  the  other  hand,  in  a  Madras  case,  where  the  plaintiff 
sued  on  a  bond  by  the  first  defendant's  husband,  and  joined 
the  second  defendant,  his  son-in-law,  as  being  in  possession 
of  the  property,  and  judgment  was  given  against  both,  the 
Sudr  Court  reversed  the  decision  iagainst  the  second  defend- 
ant, observing,  '^that  he  is  not  in  the  line  of  the  first 
defendant's  husband's  heirs,  and  that  although  property 
derived  by  him  from  the  deceased  debtor  may  in  execution 
be  made  liable  for  the  debt,  his  possession  of  the  property 
does  not  render  him  personally  responsible"  (o).     Now,  if 


(l)   2  Stra.  H.  L.  282. 

(t»)  Kupurchund  v.  Dadahhov,  Morris,  Pt.  II.  126, 

in)  Magaluri  t.  Narayana.  8  Mad.  859 :  Kanakamma  t.  VenkataraiTiumy  7 
Had.  586/ 
(o)  Amanchi  y.  ManchiraZf  Mad.  Dec.  of  1861,  73. 


Digitized  by 


Google 


340  LIABILITY  TO  PAT  DEBTS. 

a  decree  had  been  obtained  daring  his  lifetime  against  the 
debtor^  it  mighty  of  oonrse^  have  been  executed  against  his 
property  in  the  hands  of  the  son-in-law.  But  it  is  difficult/ 
to  see  in  what  way  the  property  conid  have  been  got  at  in 
the  hands  of  the  second  defendant^  except  by  a  suit  to  which 
he  was  a  party  (p).  In  a  suit  against  the  widow  she  could 
only  have  been  made  liable  to  the  extent  of  the  assets  she 
had  received.  According  to  English  law^  an  administratrix 
might  also  be  made  liable  to  the  extent  of  the  assets  which^ 
but  for  her  wilful  default,  she  might  have  received,  and  if 
she  chose  to  leave  them  in  the  hands  of  her  son-in-law,  this 
would  be  a  wilful  default.  But  I  doubt  whether  a  Hindu 
widow  is  bound  to  bring  suits  against  third  parties  to  recover 
assets  for  the  benefit  of  creditors  {q).  It  seems  to  me  that 
the  son-in-law  was  properly  joined  in  order  to  enable  him 
to  show  that  he  had  no  property  of  the  deceased,  or  that  he 
held  the  property  for  value.  Ajid  so  in  Calcutta,  where  the 
half-brother  of  the  deceased  was  sued  jointly  with  his  sons 
for  a  debt,  the  Court  held  that  he  could  not  be  liable  as 
heir,  which  he  manifestly  was  not,  but  that  he  would  have 
been  liable  if  it  had  been  shown  that  he  had  possessed  him- 
self of  any  of  the  property  of  the  deceased  (r). 

Liability  is  §  304.  In  some  early  cases  this  principle  was  pushed  so 

peraonaL  fg^P  ^^f^  it  was  even  held  that  an  heir  could  not  alienate 

property  which  had  descended  to  him,  while  the  debts  of  the 
deceased  were  unpaid.  That  is,  that  a  simple  debt  immediate- 
Debts  are  not  a  ly  on  death  acquired  all  the  force  of  a  specific  mortgage  {a)  • 
o^^e  npon  o  g^^  ^j^.^  view  has  been  denounced  by  more  recent  decisions^ 
and  it  is  now  held,  "  that  the  property  of  a  deceased  Hindu 
is  not  so  hypothecated  for  his  debt  as  to  prevent  his  heir 
from  disposing  of  it  to  a  third  party,  or  to  allow  a  creditor 
to  follow  it,  and  take  it  out  of  the  htods  of  a  third  party^ 

(p)  See  postt  5  596. 

{q)  See  2  W.  MacN.  286,  wbere  a  man  left  a  widow,  who  was  clearly  his  heir. 
Bat  his  father  and  brothers  appropriated  his  property.  The  pandit  said  that 
they  and  not  the  widow  were  bonna  to  pay  his  clebcs. 


ir)  Rampertah  v.  Chpeekishenf  Sev.  101. 
(«)  Lxiggah  v.  Tr '    '     '    '^         «  .   « 
Morris,  Pt.  II.  108, 


Lungah  v.  Trimbuckf  Bom.  Sel.  Eep,  88 ;  Ki8hunda89  v.  Keshoo  Wulud, 


Digitized  by 


Google 


LIABILITY  OF  HBIE  FOB  DEBTS  OF  PBEDECESSOB.  341 

wlio  has  porchased  in  good  faith  and  for  valuable  consider- 
ation*   The  creditor  may  hold  the  heir  personally  liable  for 
the  debt,  if  he  have  alienated  the  property,  bnt  he  cannot 
follow  the  property''  (t) .    The  same  ruling  has  been  applied 
by  the  High  Court  of  Bengal,  in  a  case  where  it  was 
attempted  to  make  a  devisee  liable  for  the  debts  of  the  tes- 
tator, in  respect  of  his  possession  of  part  of  the  estate.  The 
^       Court  held  that  no  such  liability  attached,  whether  his  pos- 
^       session  had  commenced  before  the  death  as  by  gift,  or  after 
the  death  as  by  bequest  (u).    The  case  was  argued  purely 
npon  principles  of  English  law,  which,  of  course,  had  little 
bearing  npon  the  point.    It  has,  however,  been  held  in 
!       Madras,  that  a  voluntary  transfer  of  property  by  way  of 
,       gift,  if  made  bond  fide,  and  not  with  the  intention  of  defraud- 
[       ing  creditors,  is  valid  against  creditors   (t;).     What  the 
;       deceased  could  have  done  during  his  life,  it  would  probably 
be  held,  he  could  also  do  by  will,  unless  a  specific  lien  had 
attached  to  the  property.    And  so  a  gift  by  the  heir  would 
probably  also  be  held  valid  in  favour  of  the  donee,  though, 
of  course,  such  a  gift  would  in  no  degree  lessen  his  own 
Kability  to  the  creditors  (§  279).    The  Bombay  High  Court, 
in  Jamiyairam  v.  Parhhudaa  {w),  says  that  Mr.  Colebrooke 
laid  the  proposition  down  too  broadly  that  the  assets  of  the 
debtor  may  be  pursued  into  whatsoever  hands  they  may 
come,  and  they  rather  indicate  an  opinion  that  this  rule  only 
applies  to  those  who  take  the  inheritance  as  heirs.     The 
case  before  them,  however,  was  one  of  a  purchaser  for  value. 
There  is  nothing  to  show  that  they  would  have  exonerated 
a  person  who  took  the  estate  after  the  death  by  his  own 

(0  Ufwiopooma  v.  Chmga^  2  Snth.  296  j  Jamiv^am  v.  FarbhvdaSt  9  Bom. 
H.  G.  116 ;  Lakshman  v.  Sarasvatibai,  12  Bom.  H.  0.  78.  As  to  what  oiromn- 
itances  will  negatiTe  good  faiih,  see  Qreender  v.  Miickintoth,  4  Gal.  897. 

(«)  Sam  Oottum  t.  Oomesh,  21  Snth.  155.  A  oontiary  opinion,  also  fomided 
iipon  argoments  drawn  from  English  statates,  was  enressed  by  Pontifeao,  J., 
in  Greender  v.  Mackintosh^  4  Gal.  897.  The  case  was  ultimately  decided  npon 
the  law  of  limitation. 

(v)  Onanahhai  y.  Srinivasaj  4  Mad.  H.  G.  84 ;  Raihwhen  Chand  v.  Asmaida 
Koer,  11 1.  A.  164 ;  8.  G.  6  All.  560.  By  the  Transfer  of  Property  Act  (IV  of 
U82)  a  person  who  takes  by  gift  the  whole  proi>erty  of  another  is  liable  for  all 
^sdeMs  dne  by  the  donor  at  the  time  of  tne  gift  to  the  extent  of  <^e  property 

(S)9W.  H.  C.  116. 
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voluntary  act,  and  without  a  title  derived  either  from  the 
deceased,  or  from  the  representatives  of  the  deceased. 

Liability  of  00-  §  305.  Another  question  arises,  how  far  the  liability  to 
^  ■urviyorahip.  pay  debts  out  of  assets  prevails  against  the  right  of  survi- 
vorship, in  cases  where  the  debtor  does  not  stand  in  the 
relation  of  paternal  ancestor  to  the  heir.  In  this  case  the 
moral  and  religious  obligation  has  vanished,  and  it  is  a  mere 
conflict  of  two  legal  rights.  It  will  be  seen  hereafter  (§331) 
that  in  cases  under  the  Mitakshai*a  law  there  is  a  strong 
body  of  authority  in  favour  of  the  view,  that  an  undivided 
coparcener  cannot  dispose  of  his  share  of  the  joint  property, 
unless  in  a  case  of  necessity,  without  the  consent  of  his 
coparceners.  But  it  may  now  be  taken  as  settled  by  the 
Privy  Council,  that  even  if  this  be  so,  still  a  creditor  who 
has  obtained  a  judgment  against  him  for  his  separate  debt 
may  enforce  it  during  his  life  by  seizure  and  sale  of  his 
undivided  interest  in  .the  joint  property  (x).  But  that  deci- 
sion left  open  the  further  question,  whether  the  creditor 
loses  his  rights  against  the  undivided  share  of  the  debtor, 
if  the  latter  dies  before  judgment  against  him,  and  seizure 
in  satisfaction  of  it  ?  lu  other  words,  do  those  who  take  by 
survivorship  take  subject  to  the  equities  existing  between 
their  deceased  co-sharer  and  his  creditors  ?  I  say  equities, 
because  it  is  quite  clear  that  a  debt  is  not  a  lien,  but  only  a 
cause  of  action  which  may  be  enforced  by  way  of  execution. 

This  question  after  being  decided  against  the  creditor  by 
the  High  Courts  of  Bombay,  Madras,  and  the  North-west 
Provinces,  has  now  been  definitely  settled  in  the  same  way 
by  the  Privy  Council. 

Caaes  in  India.  §  306.  The  first  case  in  which  the  point  arose  directly  for 
decision  was  in  the  North-west  Provinces  (y).  There  the 
share  of  Mahadev  in  a  house,  which  was  undivided  family 


(as)  Deendyal  t.  Jugdeep,  4  I.  A.  247 ;  S.  G.  8  Cal.  196.    Ab  to  the  mode  of 
enforcing  snch  a  decree,  see  po«f,  829. 
(y)  Qoor  Pershad  v.  Sheodeen,  4  N.-W.  P.  187. 
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property,  waa  attached  in  his  lifetime,   under  a  decree 
obtained  against  him  for  his  separate  bond.    He  died  before 
any  sale  under  the  attachment.     The  High  Court  affirmed 
the  ruling  of  the  Courts  below,  which  discharged  the  attach- 
ment on  the  ground  that  Mahadev  at  his  death  ^'  left  no 
right  at  all  in  the  house,  and  that  there  was  nothing,  there- 
fore, in  connection  with  it  which  was  liable  to  be  sold"  for 
the  purpose  of  satisfying  the  plaintiffs  claim.     The  princi- 
ple of  this  decision  was  followed  in  Bombay  in  the  case  o£ 
Udaram  v.  Ranu  (z) .     There  a  father  and  son  were  in  pos- 
session of  a  shop  which  was  ancestral  property.     The  son 
contracted  a  separate  debt  and  died,  and   the   creditor 
obtained  a  decree  against  the  father  and  widow  for  pay- 
ment of  the  debt  '^  out  of  the  property  and  effects"  of  the 
deceased  son,  and  then  sued  the  father  for  a  declaration 
that  the  son's  share  of  the  shop  was  liable  in  the  father's 
hands  for  the  son's  debt.     The  High  Court  held  that  no 
guch  declaration  could  be  made.     After  reviewing  and  ap- 
proving of  the  cases  which  decided  that  an  undivided  Hindu 
might  sell  his  share,  and  that  it  might  be  seized  in  execu- 
tion during  his  lifetime,  and  admitting  that  the  divided  or 
separate  estate  of  a  Hindu  would  be  liable  to  be  sold  after 
his  death  in  execution  of  a  decree  against  his  heir,  they 
noticed  the  doctrine  that,  except  in  certain  special  cases, 
the  whole  of  the  undivided  family  estate  would  be,  when 
in  the  hands  of  the  sons  or  grandsons,  liable  to  the  debts 
of  the  father  or  grandfather.     They  then  pointed  out  that 
"  there  is  not  any  authority  for  the  converse  of  that  pro- 
position, viz.,  that  the  father  or  grandfather  is  responsible 
for  the  debts  of  the  son  or  grandson  independently  of  the 
receipt  of  assets."     Finally,  they  held  that  the  son's  interest 
in  the  shop  could  not  be  held  to  be  assets  in  the  hands  of 
the  father,  since  "  the  right  of  the  son  to  share  in  it,  as 
being  ancestral  property,  had  come  into  existence  at  his 

(t)  11  Bom.  H.  0.  76  followed  in  Narsimhhat  v.  Chenapay  2  Bom.  479; 
Balbhadar  t.  BiahethaVf  8  AIL  485.  See  alBo  per  Peacock,  G.J.,  in  Sadahart 
Prasad  v.  Foolbaah  Koer,  8  B.  L.  R.  (F.  B.)  84—87 ;  S.  C.  12  Snth.  (F.  B.)  1  ; 
ud  per  Mitt^r,  J.,  Ghburdhon  ▼.  SingessuTf  7  Oal.  52,  54. 
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birtli  and  it  died  with  him."  The  Madras  case  was  inter- 
mediate between  the  above  two.  There  a  decree  had  been 
obtained  against  a  member  of  a  Joint  Family  for  his  sepa- 
rate debt.  He  died  before  execution^  and  a  snit  was  then 
brought  by  the  decree  holder,  against  his  undivided  cousin, 
to  enforce  the  decree  against  the  share  of  the  property  to 
which  the  deceased  had  been  entitled.  The  decisions  in 
the  North-west  Provinces  and  Bombay  were  cited,  and  the 
plaintifPs  suit  dismissed.  The  Chief  Justice  said,  "  I  am 
not  aware  that  it  can  be  contended  that  the  undivided 
interest  of  a  coparcener,  which  passes  by  survivorship  to 
the  other  coparceners  by  his  death,  can  be  proceeded  against 
in  execution.  A  distinction  must  be  made  between  a  specific 
charge  on  the  land,  and  a  general  decree  which  is  merely 
personal.  Every  debt  which  a  man  incurs  is  not  necessarily 
a  charge  upon  the  estate,  and  there  is  no  reason  for  saying 
that  a  man  who  has  obtained  judgment  against  an  undivided 
member  of  a  Joint  Family,  has  established  a  charge  upon 
the  property^'  (a).  The  result  is  that  if  the  deceased  debtor 
is  an  ordinary  coparcener,  who  has  left  neither  separate  nor 
self-acquired  property,  the  creditor  who  has  not  attached 
his  share  before  his  death,  is  absolutely  without  a  remedy. 
If  he  stood  in  the  relation  of  father  to  the  survivors.  Ids 
liability  can  only  be  enforced  by  a  separate  suit  against  the 
sons  (b).  If,  however,  the  estate  of  a  coparcener  has 
vested  in  the  Official  Assignee  under  an  insolvency,  that 
estate  would  continue  after  his  death,  and  would  not  be 
defeated  by  survivorship  (c). 

Privy  Oonnca         §  ^^^*  ^^at  of  the  above  cases  were  reviewed,  and,  except 

decision.  as  to  one  point,  affirmed  by  the  Privy  Council  in  the  case 

of  Suraj  Bunsi  Koer  v.  Shso  Proshad  (d),  already  referred 

to.    There  the  Court  held  that  the  father's  debt  as  being 

(a)  Koopookonan  v.  ChiniMya/ny  1  Mad.  Law  Reporter,  6B, 
{b)  Sivagiri  v.  Alwar  Ayyangar,  8  Mad.  42 ;  Kartuitaka  Hanwnanthaf,  fiSo* 
numayya,  5  Mad.  232. 
(c)  Fahirchand  v.  MoUchandy  7  Bom.  488. 
Id)  61.  A.  88, 108;  S.  G.  5  Gal.  148 s  ante,  %  279,  2Si. 
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of  an  immoral  cliaracter^  was  not  binding  upon  the  sons 
and  that  the  purchaser  under  the  decree  was  affected  with 
notice  of  the  fact^  so  that  he  could  claim  no  protection 
under  the  decree.  The  result  was  that  the  special  liability 
of  the  sons  for  their  father's  debt  was  swept  away^  and 
depended  solely  upon  their  possession  of  assets.  On  the 
other  hand^  the  case  agreed  with  that  in  the  North-west 
Provinces^  and  differed  from  those  in  Madras  and  Bombay 
in  this  respect^  that  the  Bale  after  the  father's  death  had 
taken  place  in  pursuance  of  an  attachment  and  order  for 
Bale  during  his  life.  Upon  this  state  of  facts  their  Lordships 
said^  "  The  question  remains^  whether  they  (the  purchasers) 
are  entitled  to  any  and  what  relief  as  regards  the  father's 
share  in  this  suit  ?  It  seems  to  be  clear  upon  the  authorities, 
that  if  the  debt  had  been  a  mere  bond  debt,  not  binding  on 
the  sons  by  virtue  of  their  liability  to  pay  their  father's  debts, 
and  no  sufficient  proceedings  had  been  taken  to  enforce  it  in 
the  father's  lifetime,  his  interest  in  the  property  would  have 
survived  on  his  death  to  his  sons,  so  that  it  could  not  after- 
wards be  reached  by  the  creditor  in  their  hands.  On  the 
other  hand,  if  the  law  of  the  Presidency  of  Fort  William  were 
identical  with  that  of  Madras,  the  mortgage  executed  by 
Adit  Sahai  (the  father)  in  his  lifetime,  as  a  security  for  the 
debt,  might  operate  after  his  death  as  a  valid  charge  upon 
Mouzah  Bissumbhvrpore  to  the  extent  of  his  own  then 
share.  The  difficulty  is  that,  so  far  as  the  decisions  have 
yet  gone,  the  law,  as  understood  in  Bengal,  does  not  recog- 
nise the  validity  of  such  an  alienation.  Their  Lordships  are 
of  opinion  that  it  is  not  necessary  in  this  case  to  determine 
that  vexed  question,  which  their  former  decisions  have  hither- 
to left  open.  They  think  that,  at  the  time  of  Adit  SahaVs  Attachment 
death,  the  execution  proceedings  under  which  the  Mouzah  ^^^  estate. 
had  been  attached  and  ordered  to  be  sold  had  gone  so  far  as 
to  constitute,  in  favour  of  the  judgment  creditor,  a  valid 
charge  upon  the  land,  to  the  extent  of  Adit  Sahai's  undivided 
share  and  interest  therein,  which  could  not  be  defeated  by 
his  death  before  the  actual  sale.  They  are  aware  that  this 
•opinion  is  opposed  to  that  of  the  High  Court  of  the  North- 

44 
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west  Provinces  (e),  already  referred  to.  But  it  is  to  be 
observed  tbat  the  Court  by  which  that  decision  was  passed 
does  not  seem  to  have  recognised  the  seizable  character  of 
an  undivided  share  in  joint  property,  which  has  since  been 
established  by  the  before  mentioned  decision  of  this  tribunal 
in  the  case  of  Deendyal  (/).  If  this  be  so,  the  effect  of  the 
execution  sale  was  to  transfer  to  the  respondents  the  un- 
divided share  in  the  Mouzah,  which  had  formerly  belonged 
to  Adit  Sahai  in  his  lifetime ;  and  their  Lordships  are  of 
opinion  that,  notwithstanding  his  death,  the  respondents 
are  entitled  to  work  out  the  rights  which  they  have  thus 
acquired  by  means  of  a  partition."  (g) 

Caaee  of  agency.  §  308.  The  third,  and  only  remaining,  ground  of  liability 
is  that  of  agency,  express  or  implied.  Mere  relationship, 
however  close,  creates  no  obligation.  Parents  are  not  bound 
to  pay  the  debts  of  their  son,  nor  a  son  the  debt  of  his 
mother.  A  husband  is  not  bound  to  pay  the  debts  of  his 
wife,  nor  the  wife  the  debts  of  her  husband  (A).  Still 
less,  of  course,  can  any  member  of  a  family  be  bound  to  pay 
the  debts  of  a  divided  member,  contracted  after  partition, 
for  such  a  state  of  things  wholly  negatives  the  idea  of 
agency  (t).  It  would  be  different  if  he  had  become  the 
heir  of  the  debtor,  or  taken  possession  of  his  assets.  On 
the  other  hand,  all  the  members  of  the  family,  and  therefore 
all  their  property,  divided  or  undivided,  will  be  liable  for 
debts  which  have  been  contracted  on  behalf  of  the  family 
by  one  who  was  authorised  to  contract  them  (fc).  The  most 
common  case  is  that  of  debts  created  by  the  manager  of  the 
family.  He  is,  ex-officio,  the  accredited  agent  of  the  family, 
and  authorised  to  bind  them  for  all  proper  and  necessary 

(e)  Qoor  Fershad  v.  Sheodeen,  4  N.  W.  P.  187. 

(/)  4  I.  A.  247 ;  S.  0.  3  Cal.  198. 

(9)  See  this  decinon  followed  in  the  converse  case,  where  the  property  of 
the  son  after  attachment  had  vested  in  the  father.  Rai  Balkishen  v.  Situram, 
7  All.  781 ;  Bailur  Krishna  v.  Lakshmana,  4  Mad.  302. 

ih)  Naradft,  iii.  §  11,  17, 19 ;  Yajnavalkya,  Vishnu,  1  Dig.  818;  Vrihaspati,  1 
Diff.  316 ;  Katyayana,  1  Dig.  817 ;  Mootoocoamarappa  v.  Hinnoo,  Mad.  Dec.  of 
1866, 188. 

U)  Narayana  v.  Rayappa,  Mad.  Dec.  of  1860,  61. 

Ik)  Mann,  viii.  §  166 ;  Kaghunandana,  v.  88—86.  I  presome  that  as  in  the 
ciee  of  partnership  debts,  the  joint  property  would  bo  primarily  liable,  and  the 
■eparate  property  only  in  case  it  proved  insufficient. 
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purposes^  within  the  scope  of  his  agency  (Z) .  But  the  liabi- 
lity of  the  family  is  not  limited  to  contracts  made^  or  debts 
incurred  by  him.  ''  The  householder  is  liable  for  whatever 
has  been  spent  for  the  benefit  of  the  family  by  the  pupi], 
apprentice,  slave,  wife,  agent,  or  commissioned  servant"  (m) . 
Of  course,  this  implies  that  the  persons  referred  to  have 
acted  either  with  an  express  authority,  or  under  circum- 
stances of  such  pressing  necessity  that  an  authority  may  be 
implied.  Narada  says,  "  Debts  contracted  by  the  wife  never 
fall  upon  the  husband,  unless  they  were  contracted  for 
necessaries  at  a  time  of  distress,  for  the  household  expenses 
have  to  be  defrayed  by  the  man"  (n) .  A  fortiori  the  husband 
is  liable  for  any  debts  contracted  by  a  wife  in  a  business 
which  he  has  assigned  to  her  to  manage  (o).  And  on  the 
same  principle  it  has  been  stated  ^'  that  persons  carrying  on 
a  &unily  business,  in  the  profits  of  which  all  the  members 
of  the  family  would  participate,  must  have  authority  to 
pledge  the  Joint  Family  property  and  credit  for  the  ordinary 
purposes  of  the  business.  And,  therefore,  that  debts  honestly 
incurred  in  carrying  on  such  business  must  over-ride  the 
rights  of  all  members  of  the  Joint  Family  in  property 
acquired  with  funds  derived  from  the  joint  business"  (p) 
Debts  contracted  by  any  individual  member  of  a  Joint 
Family,  for  his  own  personal  benefit,  will  not  bind  the 
family  property  (q).  It  is  said,  however,  that  a  subsequent 
promise  by  one  member  of  a  family  to  pay  the  individual 
debt  of  another  member,  previously  contracted,  would  bind 
him  (r).  But  such  a  promise  would  now  be  held  invalid 
for  want  of  consideration  («). 

(0  Wbat  are  such  necessary  porposes  will  be  examined  fully  in  the  next 
ehiH^ter,  §  S20. 

(m)  Narada,  iiij  13, 18;  Vishnu,  1  Dig.  295  j  Manu,  viii.  %  167;  Yajnaval- 
kyk.  1  Dig.  818 :  Katyayana,  1  Dig.  296,  819 ;  1  W.  MacN.  286.  See  as  to  the 
liability  of  the  neir  for  debts  hon6i  Jide  incurred  by  executors  acting  under  a 
wiU  which  was  afterwards  set  aside,  or  by  an  adopted  son  whose  adoption  wa» 
afterwards  held  invalid.    Fa/nindro  Deb  v.  Jugtidishwari,  14  Cal.  816^ 

(n)  Narada,  iii.  §  19. 

(o)  YajnavalkTa,  Vriha^)ati,  1  Dig.  817,  818 ;  2  W.  MacN.  278,  281. 

ip)  Per  Pontifesf,  J.,  Hurry  Mohun  ▼.  Shonatun,  1  Cal.  276. 

(q)  Veerappen  ▼.  Bruntoriy  Mad.  Deo.  1850, 124;  Soohramaneya  v.  Paroon^U 
liappa,  Ma<L  Dec.  of  1861,  129 ;  V&nkatasami  v.  Kuppaiyan,  1  Mad.  854. 

(r)  Narada,  iii.  §  17 ;  Vrihaspati,  Katyayana,  1  Dig.  816,  817. 

(«)   Indian  Contract  Act  (IX  of  1872),  §  25. 
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CHAPTER    X. 


Division  of  wib- 
ject. 


ALIENATIONS. 

§  309.  The  law  of  alienation  falls  naturally  into  two 
branches,  according  as  the  property  in  question  is  joint  or 
several.  Further  distinctions  arise  under  each  head  with 
respect  to  the  nature  of  the  property,  as  being  movable  or 
immovable.  Again ;  under  the  first  branch,  the  person  who 
makes  the  alienation  may  do  so,  in  his  capacity  of  father  of 
the  family,  or  manager  of  the  corporation,  or  merely  as  a 
private  member  of  the  corporation.  Again ;  the  act  in  dis- 
pute may  purport  to  dispose  of  more  than  the  alienor's  share 
in  the  entire  property,  or  of  a  portion  equal  to,  or  less  than, 
his  share.  Finally ;  in  each  particular  instance  the  validity 
of  the  transaction  will  vary,  according  as  it  is  decided  by 
the  law  of  the  Mitakshara  or  of  the  Daya  Bhaga.  I  shall 
first  examine  the  position  of  the  father  of  the  family  under 
Mitakshara  law. 


Power  of  father 
over  movablee. 


§  310.  I  have  abeady  explained  the  process  by  which  the 
father  descended  from  being  the  head  of  the  Patriarchal 
Family  to  be  the  manager  of  a  Joint  Family,  in  which  the 
sons  acquired  by  birth  rights  almost  equal  to  his  own  (a). 
But  in  respect  of  movables  he  was  still  asserted  by  Vijna- 
nesvara  to  possess  a  larger  power  of  disposition,  even  though 
they  were  ancestral.  The  texts  upon  which  he  founds  this 
opinion  may  either  be  a  survival  from  the  period  when  the 
father  actually  possessed  a  higher  power  than  belongs  to 
him  at  present,  or,  more  probably,  merely  indicate  the 
authority  which  the  manager  of  a  family  would  necessarily 


(a)  See  ante,  §  207,  229. 
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possess  over  the  class  of  articles  which  would  come  under 
the  head  of  movables  in  early  times  (6).  In  fact  Vijnanes- 
vara  himself  does  not  claim  for  the  father  an  absolute  power  Power  over 
of  disposing  of  movables  at  his  own  pleasure,  but  only  an  m<mble8. 
''independent  power  in  the  disposal  of  them  for  indispensa- 
ble acts  of  duty,  and  for  purposes  prescribed  by  texts  of 
law,  as  gifts  through  affection,  support  of  the  family,  relief 
from  distress  and  so  forth,''  and  this  is  the  view  taken  by 
Sir  Thomas  Strange  and  Dr.  Mayr  (c).  Mr.  Colebrooke 
and  Mr.  MacNaghten,  however,  appear  to  lay  it  down,  that 
in  regard  to  ancestral  movables  the  power  of  the  father  is 
only  Hmited  by  his  own  discretion,  and  by  a  sense  of  spiri- 
tual responsibility  (d).  The  point  has  arisen  incidentally 
in  several  cases,  but  until  recently  has  never  received  a  full 
discussion.  In  a  case  in  the  High  Court  of  Bengal,  it  was 
said,  ''By  the  Mitakshara  law  the  son  has  a  vested  right 
of  inheritance  in  the  ancestral  immovable  property;  on 
the  other  hand,  the  father  has  it  in  his  power  to  dispose 
as  he  likes  of  all  acquired  and  all  personal  property''  (e). 
This  latter  remark,  however,  was  merely  ohiter  dictum.  In 
Madras  a  son  sued  his  father  for  a  partition  of  property, 
partly  house  property  and  partly  jewels.  As  regards  the 
latter,  BittUston,  J.,  quoted  the  texts  of  the  Mitakshara 
(I.  i.  §  21,  24)  as  showing  that  "  it  does  not  follow  that  the 
plaintiff  has  any  right  to  complain  of  his  father  having  made 
an  unjust  and  partial  distribution  of  them"  (/).  What  the 
father  was  said  by  the  plaintiff  himself  to  have  done  was, 
that  he  gave  the  bulk  of  the  jewels  to  the  daughters  of  the 
&mily,  only  giving  one  to  the  wife  of  his  son.     Possibly 

(b)  See  ante,  §  231,  232. 

(c)  MitakBhara,  i  1,  §  27 ;  Vjramit.,  p.  16,  §80;  1  Sfcra.  H.  L.  20,  261 ;  Mayr. 
p.  40.  In  the  Punjab  a  father  is  said  to  be  at  liberty  to  make  gifts  of  ancestral 
movable  property  -without  the  consent  of  his  male  neirs,  but  not  of  immovable 
property,  whether  ancestral  or  self-acquired.  Pnnjab  Cnstomary  Law,  ii.  102, 
168, 178. 

(d)  2  Stra.  H.  L.  9, 436,  441 ;  1  W.  MacN.  8.  The  latter  passage  was  cited 
with  approval  by  the  P.  U.,  in  Oopeekrist  v.  Owngaperaavd,  6  M.  I.  A.  77 1  but 
this  pomt  was  not  then  before  them.  M.  Gibelin  states  the  law  with  the  same 
generality.    1  Gib.  126 ;  2  Gib.  14 ;  and  Dr.  Wilson,  Works,  v.  69. 

(c)  Sudanund  v.  BwMmallee,  Marsh.  320  :  S.  C.  2  Hay,  205. 
(/)  Nallatamhi  t.  Muhunda,  3  Had.  H.  0.  455.    See  too  2>«r  Turner,  C.  J., 
Ponnappa  y.  Ptippti/vcnfyangarf  4  Mad.  47. 
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Power  over        this  was  Only  the  sort  of  family  arrangement  which  the 
mowbles,  Mayukha  intimates  as  being  within  the  powers  of  the  h^ 

of  the  family  {g).  In  any  case  the  remark  was  extra-judi- 
cial^ as  the  learned  Judge  went  on  to  decide  that  none  of 
the  property  sned  for  was  ancestral.  In  a  later  Madras 
case^  a  son  had  sued  for  a  declaration  of  his  right  to  suc- 
ceed to  the  whole  of  the  sgicestral  property,  movable  and 
immovable,  in  his  father's  possession,  and  for  an  injunction 
against  waste.  The  original  and  appellate  Courts  decreed 
in  his  favour  as  regards  the  immovable,  but  not  as  regards 
the  movable,  property,  ^'  on  the  ground  that  the  defendant 
had  the  absolute  right  to  dispose  of  such  portion/'  The 
High  Court  dismissed  the  suit,  considering  that  the  plaintiff 
was  claiming  a  right  to  the  whole  property,  which  he  did 
not  possess.  They  did  not  notice  the  distinction  taken 
below  between  movables  and  immovables,  simply  observing, 
''As  only  son  he  has  a  present  proprietory  interest  in  one 
undivided  moiety  of  the  property,  and  nothing  more.  Con- 
sequently, the  suit  for  the  establishment  of  an  existmg 
reversionary  right  in  him  as  heir  to  the  whole  property  on 
the  death  of  the  defendant,  and  the  decrees  declaring  such 
rights,  are  groundless''  (h).  In  the  North- West  Provinces 
the  point  has  been  spoken  of  as  being  "  the  subject  of  much 
discussion.^'  The  question  then  before  the  Court  was 
whether  ancestral  movables  were  chargeable  with  mainte- 
nance. This  it  was  held  that  they  were,  since  whatever 
might  be  the  father's  power  of  disposal,  they  were  not  the 
subject  of  such  separate  ownership  by  him  as  to  be  free 
from  the  ordinary  charges  affecting  Hindu  inheritance  (t). 
In  one  case  in  the  Privy  Council,  where  the  extent  of  a 
father's  power  of  disposal  inter  vivos  became  material,  as 
determining  his  testamentary  power,  the  Judicial  Committee 
said  that  in  cases  under  the  Mitakshara  law,  ''  a  Hindu 
without  male  descendants  may  dispose  by  will  of  his 
separate  and  self-acquired  property,  whether  movable  or 

(a)  V.  May.  iv.  1  §  6 ;  ante,  231. 

(h)  RaycLcharlu  v.  Venkataramaniah,  4  Mad.  H.  G.  60. 

(0  8h\b  Dayee  v.  Doorga  PersHad,  4  N.-W.  P.  (». 
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imiDOvable ;  and  that  one  having  male  descendants  may  Power  over 
BO  dispose  of  self-acqnired  property,  if  movable,  subject  mo^^JtSe. 
perhaps  to  the  restriction  that  he  cannot  wholly  disinherit 
any  one  of  such  descendants''  (h).    Here  it  is  not  sug- 
gested that  he  had  any  such  power  over  movables,  when 
not  self-acquired  but  ancestral.    A  case  of  exactly  that 
nature  was  recently  before  the  Privy  Council  on  appeal  from 
Madras.    There  it  was  attempted  to  set  aside  a  will  by 
which  the  testator  left  only  about  one-eleventh  of  his  whole 
property  to  his  only  son,  bequeathing  the  rest  to  his  divided 
brother.     The  property  was  all  movable  (Z).    The  lower 
Court  found  that  the  property  was  self -acquired,  and  there^ 
fore  held  the  will  valid.     On  appeal  the  entire  argument 
before  the  Judicial  Committee  was  directed  to  overthrow,  or 
support,  this  finding.    It  was  never  contended  on  behalf  of 
the  respondent  in  any  of  the  Courts  that  the  father  would 
have  had  an  absolute  power  of  disposition  over  the  property, 
as  being  movable,  even  if  it  was  ancestral — ^though  such 
an  argument,  if  well  founded,  would  have  been  a  complete 
answer  to  the  contention  of  the  appellant  (m).    Of  course 
this  is  only  a  negative  inference.    But  considering  the 
experience  of  the  counsel  who  appeared  for  the  respondent, 
it  seems  deserving  of  much  weight.     The  point  was  raised 
in  a  somewhat  similar  case  in  Bombay,'  and  decided.     There 
a  Hindu  under  the  Mitakshara  law  died  possessed  of  a  large 
amount  of  ancestral  movable  property,  and  with  two  un- 
divided sons.    By  his  will  he  bequeathed  to  one  of  his  sons 
nearly  the  whole  of  the  property.    The  Court,  after  review- 
ing the  provisions  of  the  Mitakshara  and  Mayukha,  and  the 
dicta  in  Marshall  and  12  Moore  I.  A.  abeady  quoted  (ante, 
notes  (e.  k.)  ),  set  aside  the  will.    They  held  that  it  could 
not  be  valid  either  as  a  gift  or  a  partition.    They  said,  "  It 
would  be  impossible  to  hold  a  gift  of  the  great  bulk  of  the 

(k)  Beer  Pertab  v.  Maharajah  Rajender,  (Honaapore)  12  M.  I.  A.  88 }  8.  0.  9 
Svth.  (P.  C.)15. 

(I)  It  IB  not  80  stated  in  the  report,  probably  beoaose  no  argument  was  directed 
to  tfie  point,  bnt  the  fact  was  so.  It- was  all  in  Government  paper,  except  two 
or  three  houses  of  triflmg  value. — J*  D.  M. 

(m)  Pauliwi  Valloo  t.  Pauliem  Bwryahy  4  I.  A.  109;  S.  C.  1  Mad.  252. 
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Power  over 

anoeetral 

movablefl. 


family  property  to  one  son,  to  the  exclusion  of  the  other,  to 
be  a  gift  prescribed  by  texts  of  law ;  for  the  texts  which  we 
next  qnote  distinctly  prohibit  snch  an  nneqnal  distribu- 
tion" (n).  That  is  to  say,  the  Court  adopted  the  opinion  of 
Sir  Thomas  Strange,  that  the  father  has  a  special  power  of 
dealing  with  ancestral  movable  property,  but  only  for  certain 
very  special  purposes,  specified  by  the  Mitakshara.  When- 
ever the  case  arises  again,  the  contention  probably  will  be 
to  bring  the  alienation  within  those  purposes. 


Authority  of 
£ather 


restricted  by 
rights  of  iflsne. 


§  311.  Except  in  this  instance,  and  in  regard  to  the 
liability  for  his  debts  (§  284),  there  is  under  Mitakshara 
law  no  distinction  between  a  father  and  his  sons.  They  are 
simply  coparceners  (o).  So  long  as  he  is  capable,  the  father 
is  the  head  and  manager  of  the  family.  He  is  entitled  to 
the  possession  of  the  joint  property.  He  directs  the  con- 
cerns of  the  family  within  itself,  and  represents  it  to  the 
world  (p).  But  as  regards  substantial  proprietorship,  he 
has  no  greater  interest  in  the  joint  property  than  any  of  his 
sons.  If  the  property  is  ancestral,  each  by  birth  acquires 
an  interest  equal  to  his  own.  If  it  is  acquired  by  joint 
labour  or  joint  funds,  then,  from  the  very  nature  of  the 
case,  all  stand  on  the  same  footing.  And  in  the  same 
manner  his  grandsons  and  great-grandsons  severally  take 
an  interest  on  their  respective  births  in  the  rights  of  their 
fathers  who  represent  them,  and  therefore  in  unascertained 
shares  of  the  entire  property  (§  247).  It  is,  therefore,  an 
established  rule  that  ^  father  can  make  no  disposition  of 
the  joint  property  which  will  prejudice  his  issue,  unless  he 
obtains  their  assent,  if  they  are  able  to  give  it,  or  unless 
there  is  some  established  necessity,  or  moral,  or  religious. 


{n)  Lakshman  v.  Bamchcmdra,  1  Bom.  661,  affd.  7  1.  A.  181;  praoticaUy 
OTerruling  the  previous  deoiBion  in  Bamckandra  ▼.  Mahadm%  I  Bom.  H.  O. 
Appx.  76  (2nd  ed.)  ace.  Chatturhhooj  v.  Dharamsif  9  Bom.  438.  See  also  per 
curiam^  10  Bom.  p.  545 ;   Bdba  v.  Timina,7  Mad.  9&7. 

(o)  See jw  curiam^  Suraj  Bunsi  v.  Sheo  Fraskad^  6 1.  A.  p.  100 ;  Pala/nivelappa 
V.  MawMvru,  2  Mad.  H.  G.  417 ;  Rayacharlu  v.  Venkataramaniak,  4  Mad.  U.C. 
61 }  Shudanund  v.  Banomalee,  6  Suth.  256^;  Lalii  Kuar  v.  Qanga,  7  N.-W.  P. 
27». 

(p)  Buldeo  V.  Sham  Lai,  1  AH.  77. 
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obligation  to  justify  the  transaction.  Where  his  acts  are 
questioned^  he  has  not  even  the  benefit  of  a  presumption  in 
his  &yoar  that  they  were  necessary  or  justifiable  (g). 
And  it  makes  not  the  least  difference  whether  the  disposition 
is  in  favour  of  a  stranger^  or  one  of  the  family  themselves. 
The  test  is^  whether  it  is  an  infringement  upon  their  vested 
rights  (r).  For  instance,  where  the  father  had  given  a  lease 
of  land  to  the  family  dewan  as  a  reward  for  faithful  services, 
during  the  minority,  and  therefore  without  the  consent,  of 
his  sons,  the  lease  was  set  aside  (s) .  On  the  same  principle, 
it  has  been  held  that  one  of  several  coparceners  has  a  right  to 
forbid  the  common  property  being  dealt  with  in  any  way 
that  alters  its  character ;  as,  for  instance,  by  building  upon 
it  {t) ;  or  that  places  any  part  of  it  in  the  exclusive  posses- 
sion of  one,  so  as  to  bar  the  joint  rights  of  the  others  {u). 
Of  course,  it  would  be  otherwise  if  such  acts  were  done  in 
the  ordinary  course  of  management,  as  by  building  on 
building-land,  or  leasing  out  houses  held  as  an  investment. 

§  312.  The  same  principles  govern  the  case  of  an  impar-  Zemindary. 
tible  Zemindary  when  it  is  joint  property  (§  255),  though 
their  application  is  necessarily  different.  The  Zemindar  for  Case  of  hnparii- 
the  time  being  is  absolute  owner  of  the  whole  income  of  the 
Zemindary,  its  savings,  and  the  investments  acquired  with 
such  savings  (§  262).  Consequently,  none  of  his  coparceners, 
lineal  or  collateral,  possess  any  interest  in  these  which  can 
entitle  them  to  control  him  in  their  disposal.  *^  Instead  of 
several  members  of  the  family  holding  the  property  in 
common,  one  takes  it  in  its  entirety,  and  the  common  law 


(o)  Ourusawmi  v.  Ganapathiat  5  Mad.  887 ;  Suhramaniya  t.  Sadativa,  6 

{r)  Sham  8%iMh  y.  Mt.  Umraotee,  2  S.  D.  75  (92) ;  Motee  hall  y.  MitUrjeet, 
6  8.  D.  71  (82) ;  Bajaram  Tewart  v.  Lachman,  8  Saih.  15 ;  Oanga  Bisheehar 
▼.  Pirthi,  2  AJL  686. 

(»)  PrcOabnaravan  v.  CouH  of  Wards,  8  B.  L.  R.  (A.  0.  J.)  21 ;  S.  0.  Sub 
w>fmne,  Proiap  Niarain  y.  Court  of  Wards,  11  Snth.  848 ;  Muttumaran  v.  LaJcsh^ 
mi.  Mad.  Deo.  of  1860,  227. 

(Q  Jankee  v.  Bukhooree,  8.  D.  of  1856, 761 :  Indurdeonarain  y.  TooUeenarain. 
8.  D.  of  1867,  766 ;  Quru  Dob  y.  Bijaya,  1  B.  L.  R.,  (A.  0.  J.)  106  t  8.  0. 10 
Soth.  171 1  Sheopersad  y.  Leda,  12  B.  L.  R.  188 ;  8.  0.  20  Suth.  160. 

(v)  BuakoTtt  Y.  dfopaZ,  12  B.  L.  R.  197j  8.  0.  20  8iith.  168. 
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# 
rights  of  the  others,  who  would  be  coparceners  of  partible 
property,  are  reduced  to  rights  of  survivorship  to  the  pos- 
session of  the  whole,  dependent  upon  the  same  contingency 
as  the  rights  of  survivorship  of  coparceners  inter  se  to  the 
undivided  share  of  each ;  and  to  a  provision  for  mainte- 
nance  in  lieu  of  coparcenary  shares  (v)"  But  this  right  to 
the  whole,  whether  it  be  a  right  of  survivorship  or  of  suc- 
cession, carries  with  it  a  right  to  secure  the  undiminislied 
descent  of  the  whole.  Acts  which  only  affect  the  life  interest 
of  the  Zemindar  do  not  injure  the  other  members,  but  acta 
which  affect  their  reversionary  interest  do  injure  them. 
His  acts  or  alienations  are  good  for  his  life,  but  not  beyond 
it.  At  his  death  they  are  voidable  at  the  option  of  his 
successor,  if  made  without  consent,  or  without  necessity  («?)• 
Cases  of  this  sort  naturally  arise  almost  entirely  in  Madras^ 
and  there  are  often  complicated  by  considerations  arising 
out  of  Madras  Reg.  XXV  of  1802,  §  8  (Itevenue  Settle- 

^^dsrieBin  ment)  («).  It  authorizes  Zemindars  to  transfer  their  pro- 
prietary right  in  their  Zemindaries,  in  whole  or  in  part, 
without  the  previous  consent  of  Government,  and  declares 
such  transfers  to  be  valid,  provided  they  shall  not  be 
repugnant  to  the  Hindu  laws;  but  it  renders  necessary 
certain  steps  in  the  way  of  registration,  and  apportionment 
of  the  assessment ;  in  default  of  which  ^'  such  sale,  gift,  or 
transfer  shall  be  of  no  legal  force  or  effect.^^  The  result 
of  a  neglect  of  these  provisions  has  been  matter  of  much, 
and  conflicting,  discussion  (y).    But  it  is  quite  clear  that  a 


(v)  Tenv/mula  v.  Ramandora,  6  Mad.  H.  C.  105,  per  Scotland^  C.J.  See, 
however,  aa  to  BarviTorship,  the  remarks  of  the  P.  G.  Neelkisto  Deb  t.  Beer- 
chunder,  12  M.  I.  A.  540  j  S.  C.  8  B.  L.  B.  (P.  C.)  18 ;  8. 0. 12  Suth.  (P.  C.) 
21,  S  461. 

{w)  Venkata  t.  Enooguntyy  1  Mad.  Deo.  284, 8  Kn.  27 ;  Ramachendra  v.  JagO" 
nada,  Mad.  Deo.  of  1861,  162;  Malavaraya  ▼.  Oppayi,  1  Mad.  H.  C.  849; 
Kotta  Ramasami  t.  Banqari,  8  Mad.  145, 150 ;  Bhawani  Ohulam  v.  Deo  Baj, 
5  All.  642.  The  impfurtibility  of  an  estate  does  not  of  iteelf  involTe  the  attribute 
of  inalienability.  ThJa  arises  from  the  rights  over  the  property  possessed  bv  the 
other  members  of  the  family,  either  by  general  law  or  by  special  custom.  Xfdaya 
T.  Jodt^,  8  I.  A.  248. 

(«)  See  Suhharayulu  v.  Bama  Reddi,  1  Mad.  H.  0.  141 ;  T%tchdk%Uti  r. 
Ponnamma,  ih,  148 ;  per  curiam,  Udaiya  Tevar  v.  Katama  Nachiyar,  2  Mad. 
H.  G.  180, 148. 

(v)  See  8yed  Alt  v.  Zemindar  of  Salur,9  Mad.  H.  G.  5 ;  Vencatamoara  r^ 
Alagoo,  8  M.  I.  A.  827 ;  S.  G.  4  Snth.  (P.  G.)  7Z ;  Kondappa  ▼.  Annamalay^  4 
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compliance  with  those  provisions  does  not  enable  the 
Zemindar  to  do  anything  which  the  Hindu  law  does  not 
authorise.  The  Regulation  waives  all  opposition  on  the 
part  of  Government  but  does  not  affect  the  rights  of  heirs  (z). 
Ab  HoUoway,  J.^  said  in  one  casej  '^  The  ratio  decidendi  of 
all  the  cases  down  to  the  two  latest  (in  1  Mad.  H.  G.,  pp. 
148^  455)  clearly  ia^  that  the  Zemindar  has  an  estate  ana- 
logous to  an  estate  tail^  as  it  originally  stood  upon  the 
statute  De  Donia.  He  is  the  owner^  but  can  neither 
encumber  nor  alienate  beyond  the  period  of  his  own  life. 
If  he  had  sold^  the  sale  would  be  inoperative  beyond  his  . 
own  life^  and  would  amount  merely  to  an  alienation  of  his 
life  interest"  (a). 

§  313.  On  the  same  principle,  not  only  actual  alienations  Charges  and 
of  part  of  a  Zemindary^  but  any  transactions  which  have 
the  effect  of  diminishmg  its  value  in  the  hands  of  the  heir, 
have  been  held  invalid  against  him.  For  instance,  it  has 
been  decided  that  a  Zemindar  '^  could  no  more  charge  a 
perpetual  annuity  upon  the  income  of  the  Zemindary  than 
alienate  the  corpuff*  (6).  Similarly,  leases  of  Zemindary 
land,  either  at  no  rent,  or  at  a  favourable  rent,  when  not 
made  iona  fide  as  a  premium  on  the  cultivation  of  waste,  or 
for  some  other  purpose  of  family  benefit,  (c),  have  been  held 
not  binding  on  the  successors,  though  in  terms  they  were  Zemindaries  in 
perpetual  and  irrevocable  (cQ.  And  the  same  rulhig  has 
been  applied  by  the  Bengal  High  Court  in  regard  to  leases 


Madras. 


Had.  H.  G.  896 :  Mirsa  Sri  Ananda  ▼.  Pida^rti  Surianarayanat  13  I.  A.  82  $• 
S.  C.  9  Mad.  807. 

U)  See  too  Beg.  IV  of  1822.    (Bights  of  ouiavators). 

{a)  OUtUoIo^H  ▼.  Zemindar  qfVizianagramf  2  Mad.  H.  C.  128;  Pareyaaami 
T.  Soittcfcoi  Tevar,  8  Mad.  H.  0. 167. 

(6)  Nctrayana  ▼.  Harischendana,  1  Mad.  H.  C.  455. 
_Jc)  See  Mad.  Beg.  XXX  of  1802,  §  2,  9, 12,  15;  (Use  of  Pattahs)  Mad.  Aot 
Vni  of  1865,  S  8,  4, 11  (Bent  Becovery). 

(d)  V%$tca8u  T.  Vahidally,  Mad.  Deo.  of  1849,  51 ;  Qode  Janakaiya  v.  Patri 
Burasani,  M^.  Dec.  of  1861,  58 ;  Qode  Narayana  v.  Yeranki,  ih.  69 ;  Venkata 
T.  Suriya,  Mad.  Dec.  of  1862, 19  ;per  curiam,  Muttu  Viran  v.  Kattama  NaU 
ehiyar,  4  Mad.  H.  0.  471 ;  Mana  Yikraman  v.  Bundaran,  4  Mad.  148.  Some 
of  Uiese  decisions  wentnpon  the  Beg.  XXV  of  1802,  §8,  which  has  been  held 
not  to  «pply  to  leases.  Yencatasioara  v.  Alagoo,  8  M.  I.  A.  827 ;  S.  C.  4  Suth. 
(P.  C.)  W. 
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and  alienations  of  estates  governed  by  theMitakshara  law  (e) . 
It  would^  of  course^  be  otherwise  if  the  lease^  though  for  a  , 
term  of  years^  was  a  fair  and  proper  one^  coming  within 
the  scope  of  the  Zemindar's  authority  as  manager  of  the 
estate  (/).  There  are,  however,  two  cases  in  the  Privy 
Council  which  might  seem  to  indicate  that  the  above  doc- 
trine is  not  universally  true.  In  the  first,  the  Judicial  Com- 
mittee drew  a  distinction  between  Amarum  or  Kattubady 
grants,  which  were  resumable  at  the  will  of  the  Zemindar, 
and  AUamgha  Inams,  which  were  binding  in  perpetuity. 
They  held  the  particular  instance  to  come  under  the  former 
head,  so  that  there  was  in  fact  no  decision  that  the  latter 
species  of  grants  would  in  every  case  be  binding  on  the 
successor  (g).  In  the  second  case,  the  Committee  decided 
that  a  perpetual  lease  at  a  low  rent,  granted  in  considera- 
tion of  military  services,  bound  the  successor  of  the  Zemindar 
who  had  granted  it.  There,  however,  the  only  point  taken 
against  the  validity  of  the  lease  was  that  it  had  not  been 
registered  under  Beg.  XXY  of  1802,  §  8.  This  section  was 
decided  not  to  apply.  But  Lord  Kingsdovm,  at  the  end  of 
his  judgment,  suggested  the  very  point  now  under  consider- 
ation. He  said,  "  It  is  not  very  obvious  upon  what  princi- 
ple it  can  be  held  that  an  instrument  good  against  the  party 
making  it  is  bad  against  an  heir,  if  the  ancestor  had  an 
absolute  power  of  alienation.  If  the  successor  is,  as  we 
should  term  it,  a  remainderman,  or  claiming  by  a  title  which 
the  ancestor  could  not  defeat,  the  case,  of  course,  is  dif- 
ferent" (fc).  Neither  of  these  decisions  can,  I  imagine,  be 
held  to  decide  the  point.  Finally;  debts  or  obligations 
contracted  by  a  Zemindar,  which  were  neither  necessary 
nor  beneficial  to  the  family,  have  been  held  not  to  bind 
successors  other  than  sons  (t). 

(e)  Pratahnarayan  v.  Ct  of  Wards,  8  B.  L.  R.  (A.  C.  J.)  21 ;  S.  0. 11  Snth. 
843 ;  Ram  Narain  Singh  v.  Pertum  Singh.  11  B.  L.  B.  897  s  6.  C.  20  Sntli.  189. 


(/)  Bwnumaden  v.  Srinaxa^a,  2  Mad.  80. 


XJnide  v.  Pemmasamy,  7  M.  I.  A.  128;  S.  C  4  Snth.  (P.  C.)  121. 

m  Vencataswara  v.  Alagoo,  8  M.  I.  A.  827,  888 ;  S.  0.  4  Snth.  (P,  C.)  78. 

(i)  Pareyaaamy  v.  Saluckai  Tevar,  8  Mad.  H.  C.  157 ;  Kosalarama  v.  Saluckai 
Tevar,  ih.  189,  overruled  on  another  i>oint  in  the  P.  C.  Periasami  t.  Periasami, 
5  1.  A.  61 ;  S.  C.  1  Mad.  812. 
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§  314.  In  some  cases  property  is  vested  in  its  holder  only  Life  eetatea. 
for  life,  or  during  good  behaviour,  as  remuneration  for 
services  to  be  rendered  from  time  to  time  to  the  Govern- 
ment, the  village  or  the  like.  For  instance,  lands  held  on 
Ghatwali  tenure  in  Bengal,  or  on  Vatan  tenure  in  Bombay, 
or  by  Kamams  in  Madras.  Here,  from  the  nature  of  the 
tenure,  the  land  is  neither  alienable  by  the  holder,  nor  capa- 
ble of  being  seized  in  execution  of  a  decree  against  him. 
If  upon  his  death  it  passes  to  his  heir  as  successor,  the 
latter  takes  it  as  successor,  and  not  as  heir.  Consequently, 
it  is  not  liable  in  his  hands  as  assets  for  payment  of  the 
debts  of  the  last  holder  (h). 

§  315.  On  the  other  hand,  the  whole  principle  upon  Effect  of  a 
which  the  above  series  of  decisions  depends  was  attacked  forfeiture. 
by  Couch,  C. J.,  in  a  case  before  the  High  Court  of  Bengal. 
There,  an  impartible  estate,  which  descended  by  the  law  of 
primogeniture,  was  held  during  the  mutiny  by  a  rebel.  He 
was  sentenced  to  death,  and  his  estate  confiscated  under 
Act  XXV  of  1857.  (Native  Army,  Forfeiture  for  Mutiny). 
The  ihmily  was  governed  by  Mitakshara  law.  The  son  of 
the  rebel  claimed  the  estate,  on  the  ground  that  by  birth  a 
joint  interest  in  the  estate  vested  in  him^  and  that  the  con- 
fiscation could  only  apply  to  the  life  interest  of  his  father. 
This  contention  was  overruled.  The  Chief  Justice  said, 
"  The  question  appears  to  be  reduced  to  this  : — ^Is  the  law 
of  MitsJcshara,  by  which  each  son  has  by  birth  a  property 
in  the  paternal  or  ancestral  estate  (ch.  i.  s.  1,  v.  27)  con-  Rig^^  ^f  g^^  ^ 
sistent  with  the  custom  that  the  estate  is  impartible,  and  "^^f^wf^"*" 
descends  to  the  eldest  son  ?  The  property  by  birth  gives 
to  each  son  a  right  to  compel  the  father  to  divide  the 
estate,  which  is  inconsistent  with  the  estate  being  impartible. 
On  the  father^s  death  the  whole  estate  goes  to  the  eldest 
son,  and  the  property  by  birth  in  the  others  has  no  effect. 

(*)  NUfHOfU  Singh  v.  Bakranath,  9  I.  A.  104 ;  JcMJivandas  v.  Imdad,  6  Bom. 
211 ;  Anwido  Bai  t.  Kali  FroMd,  10  Cal.  677 ;  Mujppidi  Papaya  i,  Bamaya, 
7  Mad.  85.  See  as  to  the  reeult  of  an  abolition  of  tne  services.  Radhabai  t. 
Anantrav,  9  Bom.  198. 
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Property  by  birth  in  such  an  estate  is  a  right  which  6an 
never  be  enjoyed  by  the  younger  sons.  It  is  not  only  not 
necessary  to  secure  the  estate  to  the  eldest  son^  but  if  it 
had  efEect  in  respect  to  the  younger  sons,  it  would  prevent 
it.  This  part  of  the  Mitakshara  law  cannot  be  reconciled 
with  the  custom,  and  we  think  we  should  hold  it  is  not 
applicable  to  this  estate."  ''  The  plaintifE's  case,  in  truth, 
is  that  only  the  eldest  son  becomes  a  co-owner  with  his 
father,  which  is  not  the  law  of  the  Mitakshara.  Either  all 
the  sons  must  become  so,  or  none  of  them  do,  and  the  right 
of  the  eldest  is  only  to  inherit  on  his  father's  death"  (i). 
But,  with  great  submission,  it  may  be  asked,  whether  this 
last  dilemma  is  a  sound  one  ?  May  not  the  principle  be 
that  which  was  stated  by  Scotland,  C.J.,  (m),  viz.,  that  the 
law  of  the  Mitakshara  which  governs  joint  property  applies 
to  impartible  estates,  except  so  far  as  their  mode  of  suc- 
cession and  enjoyment  render  it  inapplicable.  The  role 
that  sons  take  an  interest  by  "birth  cannot,  ex  hypoihesi, 
apply  so  as  to  enable  them  to  hold  the  estate  jointly,  or  to 
divide  it.  But  it  may  very  well  apply  to  the  extent  of 
precluding  the  father  from  leaving  them  nothing  to  enjoy. 

Eight  to  object.  §  3 1 6.  Dispositions  of  property  by  a  father  can,  of  course, 
only  be  objected  to  by  those  who  have  a  joint  interest  with 
him  in  the  property,  either  by  joint  acquisition,  or  by  birth. 
Where  the  objection  is  based  on  the  latter  ground,  it  is  neces- 
sary to  show  that  such  an  interest  vested  in  the  objector  at 
Interest  by  ^^  birth,  or  by  his  birth.     Therefore,  a  son  cannot  object  to 

birth.  alienations  validly  made  by  his  father  before  he  was  bom  or 

begotten,  because  he  could  only  by  birth  obtain  an  interest 
in  property  which  was  then  existing  in  his  ancestor.  Hence, 
if  at  the  time  of  the  alienation  there  had  been  no  one  in 
existence  whose  assent  was  necessary,  or  if  those  who  were 

{I)  Thdkoor  Kapilnauth  v.  The  Qovemment.  13  B.  L.  R.  445,  458,  460  j  S.  C. 
22  Suth.  17.  The  Court  in  fact  found  that  the  Bnit  was  barred  by  limitation. 
PoBsiblv  too  the  case  might  have  been  decided  in  the  same  way  upon  a  different 
principle,  vie.,  that  even  a  tenant  for  life,  such  as  a  widow,  completely  repre- 
sents the  estate  for  certain  purposes,  and  may  by  his  conduct  defeat  tbe 
interests  of  reversioners.    See  poatf  %  605. 

(m)  Yenumula  v.  Bamandora,  6  Mad.  H.  C.  105  $  ante,  §  312  aad  255. 
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then  in  existence  had  consented^  lie  could  not  afterwards 
object  on  the  ground  that  there  was  no  necessity  for  the 
transaction  (n).  On  the  other  hand^  if  the  alienation  was 
made  by  a  father  without  necessity^  and  without  the  consent 
of  sons  then  living,  it  would  not  only  be  invalid  against 
them^  but  also  against  any  son  bom  before  they  had  ratified 
the  transaction ;  and  no  consent  given  by  them  after  his 
birth  would  render  it  binding  upon  him  (o).  In  one  case 
the  pandits  advised  the  Madras  Sudr  Court  that  the  rule 
as  to  the  rights  of  sons  extended  so  far,  that  a  man  "  had 
not  the  power  to  dispose  of  all  his  property  so  long  as  he 
was  able  to  beget  children,  but  that  he  might  alienate  a 
small  portion  of  the  same,  if  by  so  doing  he  did  not  deprive 
his  issne  then  bom,  or  that  might  be  born  to  him,  of  the 
means  of  support*'  (p).  This  futwah  evidently  rested  on  a 
text  of  Vyaaa  cited  in  the  Mitakshara  (I  i.  §  27) :  ^^  They 
who  are  bom,  and  they  who  are  yet  unbegotten,  and  they 
who  are  still  in  the  womb,  require  the  means  of  support. 
No  gift  or  sale  should  therefore  be  made.**  But  this  text, 
so  far  as  it  applies  to  sons  yet  unbegotten,  was  treated  by 
the  Madras  High  Court  as  merely  a  moral  precept,  and 
they  held  that  the  rights  of  an  unborn  son  only  extended 
to  the  case  of  one  who  was  in  the  womb  at  the  time  of  the 
transaction  complained  of  (9).  Whether  a  son  could  defeat 
an  alienation  for  value  made  when  he  was  in  gremio  matria, 
as  he  could  a  gift  or  devise,  was  a  point  which  the  same 
Court  left  undecided  (r). 

§  317.  An  adopted  son  stands  in  exactly  the  same  position   Adopted  son. 
as  a  natural-bom  son,  and  has  the  same  right  to  object  to 


(»)  Jado  T.  Mt.  Ranee,  S  N-W.P.  118 1  Raja  Ram  Tewaru  v.  Luchmun.  8 
Suth.  16,  81 ;  Qirdharee  Lall  v.  Kantoo  Loll,  I  I.  A.  821 ;  8.  G.  15  B.  L.  B. 
187 ;  8.  0.  22  Sntli.  56.  A  mere  right  to  bring  a  smt,  or  to  make  a  representa- 
tion to  Government  for  the  enlargement  of  a  grant,  on  the  ground  of  fraud,  is 
not  inoh  a  right  as  vests  in  a  son  by  birth.  Chavdhri  Ujagar  v.  ChoAidhri 
Fitam,  8  L  A.  190 ;  8.  C.  sub  nomine,  Ujaaar  v.  Fitam,  4  AIL  120. 
(0)  Hurodoot  V.  Beer  Narain,  11  Snth.  4iB0. 
p)  8oohbapuHen  v.  Jvngamee<ih,  Mad.  Dec.  of  1851,  8. 

Yekeyamian  r,  Agniawariaai,  4  Mad.  H.  C.  807.    See  Parichafv,  Zalim, 
L.  159,  where  the  P.  C.  declined  to  pronounce  upon  the  point, 
(r)  Uinakehi  v.  Yimppa,  8  Mad.  89. 
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Alienationf 
after  authority. 


his  father's  alienations.  In  two  cases  pandits  have  relied 
on  the  above  text  of  Vyaaa,  as  enabling  a  son  who  had  been 
adopted  nnder  an  authority  from  the  father  to  set  aside 
alienations  made  by  the  father  himself^  before  the  adoption 
but  after  the  authority ;  the  ground  beings  that  the  posses- 
sion of  an  authority  to  adopt  by  the  widow  was  equivalent 
to  a  pregnancy  {s).  But  this  principle  must  now  be  taken 
as  being  overruled  (t),  and  there  can  be  no  doubt  that  the 
interests  of  an  adopted  son  arise  for  the  first  time  on  his 
adoption^  and  that  he  cannot  after  his  adoption  set  aside 
any  transaction  which  was  valid  when  it  took  place^  at  all 
events  as  against  his  adopting  father  {u). 


Separate  pro* 
perty. 


Self-acqtiui- 

tiODf. 


f4tOQmr( 
ixnmoTable  pro- 
perty. 


§  318.  A  father  who  is  separated  from  his  sons  can^  of 
course,  dispose  at  pleasure,  not  only  of  his  share,  but  of  all 
property  acquired  after  partition ;  since  as  to  the  former 
the  sons  have  relinquished  the  rights  they  obtained  by  birth, 
and  as  to  the  latter  they  never  had  any  such  rights  (v). 
Prima  facie  one  would  imagine  the  same  rule  must  apply  as 
to  self -acquisition,  and  on  the  same  grounds.  Self -acquisi- 
tion ex  vi  termini  does  not  belong  to  the  co-heirs  (w),  and 
in  one  passage  Vijnanesvara  expressly  states  that  ''the  son 
must  acquiesce  in  the  father's  disposal  of  his  own  self- 
acquired  property^'  (x).  In  an  earlier  passage,  however,  he 
states  that  the  father  ''  is  subject  to  the  control  of  his  sons 
and  the  rest,  in  regard  to  the  immovable  estate,  whether 
acquired  by  himself,  or  inherited  from  his  father  or  other 
predecessor,''  citing  as  an  authority  the  text  of  Vyaaa  above 
quoted  (y).  Hence,  a  conflict  of  decisions  has  arisen  as 
to  whether  self-acquired  immovables  are  absolutely  at  the 


(b)  Ram  Kishen  ▼.  Mt  8tr%  Muttee,  8  S.  D.  867  (489,  485) ;  NagaZutchmee  t. 
Chpoo,  6  M.  I.  A.  820,  and  per  curiam,  Burma  ▼.  Coomara,  Mad.  Dec.  of 
1862,  117. 

It)  See  auto,  §  181, 182. 

(u)  Budawund  t.  So<njoomon$e,  11  Suth.  486;  RambKai  t.  Lakshmtm^  5 
Bom.  680. 

(v)  Karada,  ziii.  §48;  Vivada  Gliintamaiii,  814;  MitaUhara,  i.  1,  §  aOs 
Juvau  ▼.  Jaki,  Mad.  Deo.  of  1862, 1.    See  as  to  the  early  law,  amU,  §  212. 

iio)  Mitakshara,  i.  4,  §  1,  3. 

(0)  Mitakshara,  i.  5,  5  10. 

(V)  Mitakshara,  i.  1,  §  27.    See  the  earlier  law  disouiMed  anf«,  \  288,  284. 
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father's  disposal^  or  not.  In  Madras  it  lias  been  held  that 
they  are  not^  and  in  this  opinion  Mr.  Golebrooke  and  Sir 
Thomas  Strange  concur  (z).  There  is  also  a  decision  of  the 
High  Court  of  the  North- West  Provinces  to  the  same 
effect  {a),  and  the  Judicial  Committee,  when  stating  the 
power  of  disposition  possessed  by  a  Hindu  under  Mitakshara 
'law,  say  that  ^'if  without  descendants  he  may  dispose  by 
will  of  his  separate  and  self-acquired  property,  whether 
movable  or  immovable ;  and  that  one  having  male  descend- 
ants may  so  dispose  of  self-acquired  property,  if  movable, 
subject  perhaps  to  the  restriction  that  he  cannot  wholly 
disinherit  any  one  of  such  relations'*  (6).  On  the  other 
hand,  Mr.  W.  MacNaghten  says,  in  speaking  of  a  father's 
powers,  "  with  respect  to  real  property  acquired  or  recovered 
by  the  occupant,  he  is  at  liberty  to  make  any  alienation  or 
distribution  which  he  may  think  fit,  subject  only  to  spiritual 
responsibility"  (c).  And  this  was  expressly  determined  to 
be  the  law  by  the  High  Court  of  Bengal  on  a  full  examin- 
ation of  all  the  native  texts.  They  said  that  ^'  the  apparent 
conflict  between  the  passages  of  the  Mitakshara  is  reconciled, 
if  the  right  of  the  sons  in  the  self-acquired  property  of  the 
father  is  treated  as  an  imperfect  right  incapable  of  being 
enforced"  (i) .  The  Vivada  Chintamani,  which  is  the  ruling 
authority  in  the  Mithila,  but  which  is  really  little  more 
than  a  compendium  of  the  Mitakshara,  states  without  any 
exception  that  a  father  may  dispose  of  his  self-acquired 
property  at  his  pleasure,  and  this  has  been  affirmed  to  be 
the  law  of  that  district  by  the  Privy  Council  (e).     The  same 

(*)  1  Sfcra.  H.  L.  261 ;  2  Stra.  H.  L.  436—441,450:  Muttumaran  v.  Lakshmi, 
Mad.  Deo.  of  1860,  227;  Komala  v.  Qangadhera,  Mad.  Deo.  of  1862,  41.  See 
Meenatchee  v.  Chetvmihra,  Mad,  Dec.  of  1858,  61 ;  per  curiam,  Tara  Chand  ▼. 
Reeb  Bam,  8  Mad  H.  C.  55. 

(a)  Madhasookh  v.  Budree,  1  N.-W.  P.  158. 

(5)  Beer FertahY. Maharajah Raje7idar,l2U.l.A.^ I  S.C.9Suth.(P.O.)16. 

(c)  1  W.  MacN.  2,  cited  with  aimroyal  in  the  P.O.,  bat  as  to  a  different  point ; 
Oopeekrigt  ▼.  Oungapersaud,  6  M.  I.  A.  77*  Bee  too  Banga/ma  v.  Atchama, 
4  M.  I.  A.  1, 108 ;  8.  0.  7  Suth.  (P.O.)  57. 

(d)  Mnddun  Owal,  t.  Bam  Bukah,  6  Sath.  71 ;  Ojoodhya  v.  Bamsarun, 
ib.  77 ;  Bajaram  Teivary  v.  LtLchmun,  8  Suth.  15 ;  8uda/nwia  v.  Soorjo  Monee, 
11  Sath.  436. 

(e)  Vivada  Chintamani,  7^,  229,  bat  see  p.  809 ;  Biahen  Perhaah  v.  Batva, 
(P.O.)  12  B.  L.  B.  480 ;  8.  C.  20  Sath.  187 ;  affirming  the  decision  of  the  lower 
Coort,  10  8ath.  287,  from  whioh  it  appears  that  the  property  in  dispate  was 
immoTible.    Bee  too  Nana  Nurain  v.  Uuree  Punth,  9  M.  1.  A.  96, 121. 
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rule  has  been  laid  down  by  the  High  Courts  of  Bombay  and 
Allahabad  (/),  and  M.  Gibelin  states  that  the  understand- 
ing in  Pondicherry  is  to  the  same  effect  (g).  It  may 
probably  be  laid  down  with  little  hesitation  that  the  same 
decision  will  be  arrived  at  in  Madras^  whenever  the  law 
comes  to  be  reviewed.  And  similariy  a  man  is  at  perfect 
liberty  to  dispose  of  property  which  he  has  inherited 
collaterally,  or  in  such  a  mode  that  his  descendants  do  not 
PereoMwho  by  birth  acquire  an  interest  in  it  (fe).  And  whatever  be 
by  birth.  the  nature  of  the  property,  or  the  mode  in  which  it  has 

been  acquired,  a  man  without  issue  may  dispose  of  it  at  his 
pleasure,  as  against  his  wife,  or  daughters,  or  his  remote 
descendants,  or  his  collateral  relations  {%).  Of  course,  as 
regards  collaterals  it  is  assumed  that  it  has  not  been  acquired 
by  him  in  such  a  way  as  to  make  them  coparceners  with 
him  in  respect  of  it  (fc). 

Consent.  §  319.  Any  want  of  capacity  on  the  part  of  the  father  to 

alienate  the  family  property,  may  be  supplied  by  the  consent 
of  the  coparceners.  Such  consent  may  either  be  express,  or 
implied  from  their  conduct  at  or  after  the  time  of  the  trans- 
action (Z) .  Where  the  property  is  invested  in  trade,  or  in 
any  other  mercantile  business,  the  manager  of  the  property 
will  be  assumed  to  possess  the  authority  usually  exercised 
by  persons  carrying  on  such  business  (m).  And,  of  course, 
ratification  will  supply  the  want  of  an  original  consent ;  such 
a  ratification  will  be  inferred  where  a  son,  with  full  know- 
ledge of  all  the  facts,  takes  possession  of,  and  retains  that 
which  has  been  purchased  with  the  proceeds  of  the  property 

(/)  Ganqabai  ▼.  Vamanajiy  2  Bom.  H.  C.  318 ;  Sital  v.  Madho,  1  AU.  894. 

ig)  1  Gib.  14,  and  see  per  Scotland,  G.  J.,  Saravana  t.  Muttayi,  6  Mad. 
H.  C.  879. 

(h)  See  ante^  §  251.    Jugmohundas  v.  MungvMM,  10  Bom.  528. 

(i)  Mulrcus  V.  Chalekanyt  2  M.  I.  A.  54 ;  Nagalutchmee  v.  Oopoo,  6  M.  I.  A. 
809 ;  Narottam  v.  NarsandaSy  8  Bom.  H.  C.  (A.  C.  J.)  6 ;  AjoodfUa  v.  Kashee. 
4  N.-W.  P.  81.  These  were  all  cases  of  wills,  which  of  course  are  lesa  favonrea 
than  alienations  inter  vivos. 

(k)  Tayumana  v.  Perumal,  1  Mad.  H.  C.  51. 

(l)  Arumuga  v.  Ramasamiy  Mad.  Dec.  of  1860,  258 ;  Vittal  v.  Ananta,  Mad. 
Dec.  of  1861,  37;  Virasamiy.  Varaday  ih,  146;  Millerv.Runganathyl2  09L 
389. 

(w)  Bemola  v.  Mohun,  6  Cal.  792  j  Samalhhai  ▼.  Someshvavy  5  Bom.  38. 
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disposed  of  (n) .  Whether  the  consent  of  all  the  coparceners 
is  necessary  will  depend  upon  the  question,  which  will  be 
discussed  hereafter,  as  to  the  power  of  one  of  several  to  dis- 
pose of  his  share  (§  327).  If  it  is  the  law  that  he  can  do 
so,  then,  of  course,  the  consent  of  some  would  bind  their 
own  shares,  though  not  the  shares  of  the  dissenting  members. 
If  the  contrary  is  the  law,  then  the  consent  of  all  would  be 
reqnired  to  give  any  validity  to  the  transaction.  Where  a 
grandfather  alienates  with  the  consent  of  his  son,  that  con- 
sent binds  an  after-born  grandson.  But  where  the  grand- 
son is  already  in  existence,  and  has  taken  a  vested  interest^ 
his  father's  consent  would  not  of  itseK  bind  him  (o). 

§  320.  Circumstances  of  necessity  will  also  justify  a  father,  Necessity. 
as  head  of  the  family,  in  disposing  of  any  part  of  the  family 
property.  In  the  Mitakshara  the  explanation  which  follows 
the  text  of  Vyasa — "  Even  a  single  individual  may  conclude 
a  donation,  mortgage^  or  sale  of  immovable  property,  during 
a  season  of  distress,  for  the  sake  of  the  family,  and  especially 
for  pious  purposes" — seems  to  limit  this  authority  to  cases 
where  the  other  coparceners  are  minors  and  incapable  of 
giving  their  consent  (p).  And  it  has  been  held  in  Bengal 
that  the  consent  of  those  who  are  of  age  cannot  be  dispens- 
ed with,  even  where  the  transaction  is  for  the  benefit  of  the 
family  (q).  The  contrary,  however,  was  held  in  other  cases, 
and  seems  to  have  been  Mr.  Colebrooke's  opinion  (r).  The 
whole  current  of  authorities  appears  to  support  the  view  that 
the  manager  of  the  family  property  has  an  implied  authority 
to  do  whatever  is  best  for  all  concerned,  and  that  no  indiv- 
idual can  defeat  this  power  merely  by  withholding  his  con- 
sent.    The  powers  of  the  manager  of  a  Hindu  estate  were 

(n)  Qangahai  ▼.  Vamanaji,  2  Bom.  H.  G.  818 ;  per  curiamt  Modhoo  Dyal  v. 
KoUmr,  B.  L.  B.  Sup.  Vol.  1020;  S.  G.  9  Suth.  511. 

(o)  Buraik  v.  Greedhareey  9  Sutb.  887,  where  the  second  proposition  seems  to 
follow  from  the  statement  that  the  grandson,  if  alive  at  the  alienation,  would 
have  had  a  cause  of  action,  notwithstanding  hu  father's  consent. 

(p)  Mitakshara,  i.  1 ;  §  28,  29. 

(g)  Muthoora  t.  Bootun,  18  Suth.  80,  ace.  1  Stra.  H.  L.  20 ;  ante,  286. 

(r)  Juagumath  v.  DoobOy  14  Suth.  80 ;  2  Stra.  H.  L.  840,  848 ;  Bishamhhur 
T.  Sudaskeeh,  1  Suth.  96,  per  Muttuaavnny  Iyer,  J.,  Ponnappa  v.  Pappuvay' 
yangar,  4  Mad.  p.  18. 
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very  fully  considered  by  the  Privy  Council  in  a  case  which 
is  always  referred  to  as  settling  the  law  on  the  subject  (*). 
That  was  the  case  of  a  mother  managing  as  guardian  for  an 
infant  heir.  Of  course^  a  father^  and  head  of  the  family^ 
might  have  greater  powers^  but  could  not  have  less^  and  it 
Hunooman  has  been  repeatedly  held  that  the  principles  laid  down  in 

^"  that  judgment  apply  equally  to  fathers^  or  other   joint 

owners,  when  managing  property  governed  by  the  Mitak- 
sharalaw  (t).  Their  Lordships  said  (p.  423) :  "The  power 
of  the  manager  for  an  infant  heir  to  charge  an  estate  not 
his  own,  is,  under  the  Hindu  law,  a  limited  and  qualified 
power.  It  can  only  be  exercised  rightly  in  case  of  need^ 
or  for  the  benefit  of  the  estate.  But  where,  in  the  particu- 
lar instance,  the  charge  is  one  that  a  prudent  owner  would 
make,  in  order  to  benefit  the  estate,  the  bond  fide  lender  is 
not  affected  by  the  precedent  mismanagement  of  the  estate. 
The  actual  pressure  on  the  estate,  the  danger  to  be  averted, 
or  the  benefit  to  be  conferred  upon  it,  in  the  pctrticulcu* 
instance,  is  the  thing  to  be  regarded  {u).  But,  of  course, 
if  that  danger  arises,  or  has  arisen,  from  any  misconduct 
to  which  the  lender  is  or  has  been  a  party,  he  cannot  take 
advantage  of  his  own  wrong,  to  support  a  charge  in  his 
own  favour  against  the  heir,  grounded  on  a  necessity  which 
his  wrong  has  helped  to  cause,  therefore  the  lender  in  this 
case,  unless  he  is  shown  to  have  acted  mala  fide,  will  not 
be  affected,  though  it  be  shewn  that,  with  better  manage- 
ment, the  estate  might  have  been  kept  free  from  debt. 
Their  Lordships  think  that  the  lender  is  bound  to  enquire 
into  the  necessities  for  the  loan,  and  to  satisfy  himself  as 
well  as  he  can,  with  reference  to  the  parties  with  whom  he 


(a)  Hunoomanpersaud  ▼.  Mt.  Babooeef  6  M.  I.  A.  89S ;  S.  C.  18  Snth.  81 ; 
note.  The  same  rules  apply  to  the  case  of  one  who  is  de  facto  thonffli  not  ds 
jure  manager,  ibid.  418.  See  as  to  the  position  of  one  who  deals  with  Uie  holder 
of  an  imputible  estate  ante^  §  312 ;  Kotta  RamoBomi  v.  Bangarif  3  Mad.  145. 

(0  Deotaree  v.  Dcmoodhur,  S.  D.  of  1869, 1643 ;  Taitdavaraya  ▼.  Valliy  I 
Mad.  H.  G.  398;  Soorendro  v.  NunduUy  21  Snth.  196;  Kameawar  t.  Bun 
Bahiidoor,  8  1.  A.  8,  ante^  §  297.  As  to  alienations  by  manager  for  idol,  see  post, 
§  397  ;  by  female  heirs,  post,  §  586.  The  manager  for  a  lanatio  hae  the  same 
power.    Oouresnath  v.  Collector  o/Monghyr,  7  Sath.  5. 

(u)  See  Deotaree  y.  Damoodhur,  ubi  sup. 
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is  dealings  that  the  manager  is  acting  in  the  particular 
instance  for  the  benefit  of  the  estate  (v).  But  they  think 
that  if  he  does  so  enquire^  and  acts  honestly^  the  real 
existence  of  an  alleged  sufficient  and  reasonably  credited 
necessity  is  not  a  condition  precedent  to  the  validity  of  his 
charge  (w),  and  they  do  not  think  that  under  such  circum- 
stance he  is  bound  to  see  to  the  application  of  the  money  (x) . 
It  is  obvious  that  money  to  be  secured  on  any  estate  is 
likely  to  be  obtained  upon  easier  terms  than  a  loan  which 
rests  on  mere  personal  security,  and  that,  therefore,  the 
mere  creation  of  a  charge  securing  a  proper  debt,  cannot 
be  viewed  as  improvident  management ;  the  purposes  for 
whicli  a  loan  is  wanted  are  often  future,  as  respects  the 
actual  application,  and  a  lender  can  rarely  have,  unless  he 
enters  on  the  management,  the  means  of  controlling  and 
directing  the  actual  application.  Their  Lordships  do  not 
think  that  a  bona  fide  creditor  should  suffer  when  he 
has  acted  honestly  and  with  due  caution,  but  is  himself 
deceived/^ 

§  321.  The  case  before  the  Privy  Council  was  one  of  Necessity  josti* 
mortgage  and  not  of  sale.  But  it  is  evident  that  the  same  ^^^  ^* 
principles  would  apply  in  either  case.  A  prudent  manager 
should,  of  course,  where  it  is  possible,  pay  ofE  a  debt  from 
savings  rather  than  by  a  sale  of  part  of  the  estate  (y),  and 
it  might  be  more  prudent  to  raise  money  by  mortgage  than 
by  sale.  On  the  other  hand,  where  the  mortgage  was  at 
high  interest,  it  might  be  more  prudent  to  sell  than  to 
renew  (z).    In  every  case  the  question  is  one  of  .fact,  whether 

(r)  See  Nowmtion  v.  Bahoo  Ooureet  6  Suth.  198.  He  is  not  bound  to  inquire 
into  the  causes  whicli  produced  the  necessity.  Mohaheer  v.  Joohhat  16  Sutb.  221 ; 
8.  G.  8  B.  L.  B.  88 ;  Sheorajr.  Nukchedee,  14  Sutb.  72.  A  stranger  purchasing 
from  a  guardian  who  sells  or  mortgages  under  the  authority  of  the  Court,  given 
under  Act  XL  of  1858,  §  18,  (Ben^ — Minors)  is  protected  unless  he  himself 
has  been  guilty  of  actual  fraud.  8%kher  Chund  t.  thiVputtyy  5  Cal.  868.  And 
see  Act  V  of  1881,  §  90,  (Probate  and  Administration)  as  to  the  powers  of 
alienation  of  an  executor  by  leave  of  the  Court. 

(to)  See  Soorendro  v.  Nundun,  21  Sutb.  196 :  Batnam  v.  Oovindarajulu,  2 
Had.  889. 

(«)  See  Sundarayan  ▼.  Sitaramayanf  Mad.  Dec.  of  1861, 1,  where  the  head 
of  the  family  misappropriatod  the  money  which  he  had  raised. 

(y)  BukMhun  v.  Doolhin,  8  B.  L.  R.  (A.  C.  J.)  428  j  S.  C.  12  Sutb.  887. 

(s)  Muthoora  ▼.  Bootun,  18  Suth.  80. 
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the  transaction  was  one  which  a  prudent  owner,  acting  for 
his  own  benefit,  would  enter  into.  A  sale  of  part  of  the 
property  in  order  to  raise  money  to  pay  off  debts  which 
bound  the  family,  or  to  discharge  the  claims  of  Government 
upon  the  land,  or  to  maintain  the  family,  or  to  perform  the 
necessary  funeral  or  marriage  or  family  ceremonies,  would 
be  proper  if  it  was  prudent  or  necessary  (a).  And  where 
there  are  binding  debts,  which  cannot  otherwise  be  met, 
a  sale  will  be  justifiable  to  pay  them  off,  even  though  there 
was  no  actual  pressure  at  the  time  in  the  shape  of  suits  by 
the  creditors  {b) ,  For  the  manager  is  not  bound,  and  indeed 
ought  not,  to  put  the  estate  to  the  expense  of  actions.  A 
fortiori,  of  course,  such  dealings  will  be  justified  where 
there  are  decrees  in  existence,  whether,  ex  parte  or  other- 
wise, which  could  at  any  moment  be  enforced  against  the 
property  (c).  And  the  same  circumstances  which  would 
justify  the  sale  of  part,  might  justify  the  sale  of  the  whole 
property,  though,  of  course,  a  very  strong  case  would  have 
to  be  made  out. 

Ancestral  debt*.  §  ^22.  It  must  be  ownod  that  the  principle  of  the  Mitak- 
shara  that  sons  have  a  right  to  control  their  father  in  the 
alienation  of  the  family  property,  is  almpst  nullified  by  the 
other  principle  that  they  are  bound  after  his  death  to  pay 
his  debts,  even  though  contracted  without  necessity;  and 
by  the  logical  extension  of  that  principle,  recently  laid 
down  by  the  Privy  Council,  that  the  father  is  entitled  to 
sell  the  family  property  in  order  to  pay  off  his  own  debts, 

Right  of  father    ''^^ich  were  not  contracted  for  the  benefit  of  the  family, 

to  seU  to  satisfy  feut  which  the  SOUS  would  be  under  a  moral  oblicration  to 
hiff  own  debts.  ,  ° 

discharge    (d).     The  mode   of  reconciling  what  is  now, 

(a)  Bishanibhur  t.  Sudasheebt  1  Snth.  96 ;  Sacaram  v.  Lutntmabai,  Perry, 
O.  C.  129;  Saravana  v.  Muttayi,  6  Mad.  H.  C.  871;  Bahaji  v.  Krishnaji,  2 
Bom.  666.  See  Kullar  v.  Modho  Bhyal^  5  Wym.  28,  where  it  is  said  Uie  trans- 
action must  be  necessary,  and  not  merely  advantageous. 

m  Kaihav  v.  Hoop  ^ngh,  3  N.-W.  P.  4. 

(c)  Purmessur  v.  Mt.  Goolbee,  11  Suth.  446 ;  Sheoraj  v.  NulcchetUe^  14  Suth. 
72. 

(d)  Oirdharee  Lall  v.  Kantoo  Lall,  I  I.  A.  321 ;  S.  C.  14  B.  L.  R.  187 ;  S.  C. 
22  Suth.  56;  ante,  §285. 
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undoubtedly,   a  conflict  of  principles,    may  perhaps   be 
sought  by  tracing  back  the  law  to  a  time  when  no  such 
conflict  existed.     While  the  family  continued  in  what  I  have 
called  (§  206)  its  Patriarchal  State,  the  head  of  the  family 
was  not  merely  the  manager  of  a  partnership ;  he  was  the 
autocratic  ruler  of  the  family  and  of  its  possessions.     Its 
property   was   his  property.     His    debts   were   its  debts. 
Probably  it  would  seldom  happen  in  a  primitive  state  of 
society  that  any  debts  would  be  incurred  which  would 
require  a  sale  of  the  property,  but  such  a  sale,  if  necessary, 
would  be  within  the  functions  of  the  head  of  the  house. 
If  he  died  leaving  debts  unpaid,  they  would  be  discharged 
by  the  survivors,  without  any  enquiry  whether  they  had 
been  contracted  for  the  joint  benefit,  or  for  the  special 
purposes,  of  the  original  debtor.     The  notion  of  a  religious     * 
as  well  as  a  civil  obb'gation  to  pay  debts  evidences  the 
introduction  of  Brahmanical  theories  into  a  law  which  was 
previously  founded  upon   merely  natural  justice.      The 
kindred  theory  that  the  soul  of  a  deceased  debtor  could  not 
find  repose  till  his  debts  were  discharged  probably  grew  up 
still  later.     The  religious  theory  of  obligation  could  well 
co-exist  with  the  civil  theory,  as  affording  an  additional 
sanction  for  a  liability  which  was  already  recognised.     The 
antiquity  of  the  texts  which  state  this  religious  theory  shows 
that  it  had  sprung  up  before  the  family  bonds  were  relaxed, 
by  allowing  the  sons  to  possess  a  co-ordinate  interest  in  the 
property,  and  a  right  to  restrain  their  father  in  his  dealings 
with  it.     But  even  after  this  later  development,  natural 
equity  and  convenience  would  continue  to  attach  a  specially 
binding  character  to  debts  which  were  xjontracted  by  the 
oflicial  head  and  representative  of  the  family,  while  the 
religious  obligation  would  assume  greater  prominence  in 
proportion  as  the  secular  obligation  was  weakened.    The 
tendency  would  be  to  reconcile  a  conflict  of  rights,  which 
was  becoming  important,  by  allowing  the  sons  to  restrain 
their  father  in  his  dealings  with  the  property  before  they 
matured  into  transactions  which  conferred  rights  upon 
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others.  Where  such  rights  had  been  created,  it  might 
fairly  be  held,  if  a  struggle  ensued  between  the  interest  of 
a  son  in  the  paternal  property  and  the  interest  of  a  creditor 
or  a  purchaser  claiming  by  virtue  of  the  father's  acts,  that 
the  latter  interest  should  prevail,  as  being  the  older,  and 
enforced  by  a  double  sanction.  Where  the  rival  interest 
was  that  of  a  collateral  coparcener,  who  was  under  no 
religious  obligation  to  discharge  the  liabilities  of  the  debtor, 
a  contrary  decision  would  result  (e). 

Another  ground  upon  which  alienations  are  valid,  though 
made  without  necessity,  is  in  the  case  of  pious  gifts.  These, 
no  doubt,  were  looked  upon  by  the  Brahmans  as  being  of 
general  benefit  to  the  family  from  the  store  of  religious 
merit  which  they  procured.  The  subject  will  be  treated 
fully  in  the  chapter  on  religious  endowments  {§  393). 

§  823.  Those  who  deal  with  a  person  who  has  only  a 
limited  interest  in  property,  and  who  professes  to  dispose 
of  a  larger  interest,  B,Te  prima  facie  bound  to  make  out  the 
facts  which  authorise  such  a  disposition.  But  the  nature 
and  extent  of  the  proof  which  they  must  offer  will  vary 
according  to  the  facts  of  the  case.  In  Hunoomanpersaud's 
case,  it  was  contended  that  the  Burthen  was  discharged  by 
showing  an  advance  to  the  manager,  and  the  factum  of  a 
deed  by  him,  and  in  support  of  this  a  dictum  of  the  Agra 
Sudder  Court  was  quoted.  Upon  this  the  Judicial  Com- 
mittee remarked,  '^It  might  be  a  very  correct  course  to 
adopt  with  reference  to  suits  of  that  particular  character, 
which  was  one  where  the  sons  of  a  living  father  were,  with 
his  suspected  collusion,  attempting,  in  a  suit  against  a 
creditor,  to  get  rid  of  the  charge  on  an  ancestral  estate 
created  by  the  father,  on  the  ground  of  the  alleged  mis- 
conduct of  the  father  in  extravagant  waste  of  the  estate. 
Now,  it  is  to  be  observed,  that  a  lender  of  money  may  rea- 
sonably be  expected  to  prove  the  circumstances  connected 


(e)  See  per  Muthusatomy  lyer^  J.,  Ponncuppa  v.  Fappuvayyangar^  4  Mad.  p. 
88,  and  per  Turner ^  C.J.,  ibid.  pp.  41  ei  seq. 
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witli  his  own  particular  loan,  but  cannot  reasonably  be 
expected  to  know,  or  come  prepared  with  proof  of,  the 
antecedent  economy  and  good  conduct  of  the  owner  of  an 
ancestral  estate,  whilst  the  antecedents  of  their  father's 
career  would  be  more  likely  to  be  in  the  knowledge  of  the 
sons^  members  of  the  same  family,  than  of  a  stranger ; 
consequently  this  dictum  may  perhaps  be  supported  on  the 
general  principle  that  the  allegation  and  proof  of  facts, 
presumably  in  his  better  knowledge,  is  to  be  looked  for 
from  the  party  who  possesses  that  better  knowledge,  as 
well  as  on  the  obvious  ground  in  such  suits  of  the  danger 
of  collusion  between  father  and  sons  in  fraud  of  the  creditor 
of  the  former.  Their  Lordships  think  that  the  question 
on  whom  does  the  on/us  of  proof  lie  in  such  suits  as  the 
present  is  one  not  capable  of  a  general  and  inflexible  answer. 
The  presumption  proper  to  be  made  will  vary  with  circum- 
stances, and  must  be  regulated  by  and  dependent  on  them. 
Thus,  where  the  mortgagee  himself,  with  whom  the  trans- 
action took  place,  is  setting  up  a  charge  in  his  favour  made 
by  one  whose  title  to  alienate  he  necessarily  knew  to  be 
limited  and  qualified,  he  may  be  reasonably  expected  to 
allege  and  prove  facts  presumably  better  known  to  him 
than  to  the  infant  heir,  namely,  those  facts  which  embody 
the  representations  made  to  him  of  the  alleged  needs  of 
the  estate,  and  the  motives  influencing  his  immediate  loan. 
It  is  to  be  observed  that  the  representations  by  the  mana- 
ger accompanying  the  loan  as  part  of  the  res  geatse,  and  as 
the  contemporaneous  declarations  of  an  agent,  though  not 
actually  selected  by  the  principal,  have  been  held  to  be 
evidence  against  the  heir ;  and  as  their  Lordships  are  in- 
formed that  such  prima  f fide  proof  has  been  generally 
required  in  the  Supreme  Court  of  Calcutta,  between  the 
lender  and  the  heir,  where  the  lender  is  enforcing  his  Burthen  of 
security  against  the  heir,  they  think  it  reasonable  and  right  ^^^^ 
that  it  should  be  required.  It  is  obvious,  however,  that  it 
might  be  unreasonable  to  require  such  proof  from  one  not 
an  original  party,  after  a  lapse  of  time  and  enjoyment,  and 

47 
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apparent  acquiescence ;  consequentlj,  if,  as  is  the  case  here 
as  to  part  of  the  charge,  it  be  created  by  substitution  of  a 
new  security  for  an  older  one,  where  the  consideration  for 
the  older  one  was  an  old  precedent  debt  of  an  ancestor  not 
previously  questioned,  a  presumption  of  the  kind  contended 
for  by  the  appellant  would  be  reasonable"  (/).  It  appears 
to  have  been  the  intention  of  the  Legislature  to  summarise 
the  above  rulings  in  §  38  of  the  Transfer  of  Property  Act 
IV  of  1882.  "  Where  any  person,  authorised  only  under 
<;ircumstances  in  their  nature  variable  to  dispose  of  im- 
moveable property,  transfers  such  property  for  consider- 
-ation,  alleging  the  existence  of  such  circumstances,  th^ 
shall,  as  between  the  transferee  on  the  one  part  and  the 
transferor  and  other  persons  (if  any)  affected  by  the  transfer 
on  the  other  part,  be  deemed  to  have  existed,  if  the  trans- 
feree, after  using  reasonable  care  to  ascertain  the  existence 
of  such  circumstances,  has  acted  in  good  faith." 

in  casd  (^  §  324.  One  point  as  to  which  there  seems  at  first  to  be  ik 

'®*'  conflict  of  decisions,  is  as  to  the  amount  of  proof  incumbent 

upon  a  purchaser  under  a  decree,  or  upon  one  who  lends 
money  to  the  manager  of  an  estate  to  pay  off  a  decree,  or 
who  purchases  a  part  of  an  estate  from  the  manager  to  supply 
him  with  funds  for  that  purpose.  Is  the  production  of  a  boni 
fide  decree  sufficient  of  itself  to  establish  a  case  of  necessity  ; 
or  is  it  incumbent  upon  the  purdiaser  or  creditor  to  go 
further,  and  to  show  that  the  decree  was  passed  for  a  pur- 
pose which  would  bind  the  estate  ?  The  result  of  the  deci- 
sions appears  to  be,  that  the  party  who  relies  on  the  decree 
is  entitled  to  assume  that  it  was  properly  passed,  and  that 
'everything  done  nnder  it  was  properly  'done.   But  the  extent 

(/)  Hunoomanpersaud  v.  3ft.  Bahooee,  6  M.  I.  A.  pp.  41S-420;  S.  0. 18 
Snth.  81,  note;  Tandavaraya  t.  Valli,  1  Mad.  H.  G.  898;  VadaU  r.  Manda^ 
2  Mad.  H.  G.  407 ;  Saravana  v.  Muttayi,  6  Mad.  H.  0.  871 ;  Zalla  Bunseedhut 
V.  Koontour  Bindeserree,  10  M.  I.  A.  454  j  Syud  Taaoowar  v.  Kootij  Beharee,  8 
N.-W.  P.  8;  Chotvdhry  v.  Brojo  Soondur,  18  Suth.  77;  ^ikher  Chund  v.  DtU^ 
putty f  6  Gal  868 ;  Makundi  v.  8arah8ukh,6  All.  417;  Ltd  Singh  v.  Dao  Nmrain^ 
8  All.  279 ;  Chirasaiomi  v.  Oandpathia,  5  Mad.  887.  Where  a  son  attempts  to 
defeat  an  alienation  by  his  father,  or  to  esc^  from  bis  debts  bj  alleging  im* 
morality  or  illegality,  the  burthen  of  establishing  such  a  state  of  thi^  rests 
■npon  him.    Buh7'amcm%ya  v.  Sadasiva,  8  Mad.  75. 
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to  wBicii  this  will  benefit  him  depends  npon  the  nature  of 
the  decree^  and  the  person  a^inst  whom  it  was  giyen^  and 
upon  the  form  of  the  proceedings  taken  in  execution  of  the- 
decree.     It  is  evident  that  a  decree  may  be  one  which  upon 
ito  face^  and  by  the  mere  fact  that  it  was  passed^  binds  the 
person  against  whom  it  is  enforced.     Or  it  may  be  one 
whicL  will  not  bind  him  unless  something wasproved in  the 
eourse  of  the  case^  and  that  something  may  or  may  not  have- 
l^n  proved.    Again ;  the  form  of  the  decree,  and  of  the- 
proceedings  taken  under  it^  may  show  that  the  creditor, 
while  only  suing  his  debtor  by  name,  sued  him  as  the  repre- 
sentative of  the  family,  in  order  to  bind  its  property.    Or, 
conversely,  it  may  appear  that  although  the  creditor  had  a 
remedy^  which  he  might  have  enforced,  against  the  whole 
family  and  its  property,  he  chose  to  restrict  his  claim  to  his 
f^riginal  debtor  and  the  interests  of  that  debtor..    Where  the- 
decree  is  against  a  father,  it  conclusively  establishes  that 
there  was  a  debt  due  by  him,  and  as  against  his  issue  nothing 
more  is  necessary.    It  is  not,  as  we  have  seen,  necessary  to 
ahow  that  the  debt  was  ior  the  benefit  of  the  family.    Where^ 
property  is  sold  under  such  a  decree,  "  the  purchaser  is  not 
bound  to  go  back  beyond  the  decree  to  ascertain  whether  the 
C!ourt  was  right  in  giving  the  decree,  or  having  given  it,  in. 
putting  up  the  property  for  sale  under  an  execution  upon 
it*'  (j).     And,  of  course,  the  same  rule  would  apply  where 
a  minor  sought  to  set  aside  a  sale  made  by  his  guardian  in 
order  to  pay  off  a  decree  against  the  minor  himself  (h)  y  TransactioM 
or  where  the  transacticMi  was  disputed  by  an  heir,  not  being  |^J^^  **" 
a  coparcener,  for  he  is  bound  to  pay  the  debts  of  the  person 
whose  estate  he  takes  (§302).    But  it  would  be  otherwise 

(o)  Per  curiam,  Muddtm  Thakoor  v.  Kantoo  Lall,  1 1.  A.  821,  334 ;  S.  0. 14 
B.  li  R.  187 ;  8.  G.  22  Snth.  56 ;  ante^  §§  280.  297.  See  tramerons  oases  follow- 
mg  this  dedaon ;  Bhotona  v.  RchpkiBhoret  5  N.-W.  P.  89 ;  Bvdree  v.  Kardeey  23 
Bnth.  260 ;  Kooldesp  y.  Runjeet,  24  Stith.  231 ;  8heo  Pershad  v.  Soorybunsee  ih, 
281 ;  Surtoo  r.  Ram  Purmeesur,  ih.  364 ;  Anooragee  v.  Bhugobutty,  25  fiuth. 
148 ;  Bamaahoy  ▼.  Mohdbeer,  ib.  185 ;  Wajfd  Hoasevn  y»  NankoOy  ih.  311 ;  Luchmi 
▼.  Atman^  2  GaL  213 ;  S.  G.  25  Sntli.  421 ;  Sivasankcura  r.  ParvaH,  4  Mad.  96. 
As  to  how  ixe  it  is  necessary  to  make  the  sons  parties  to  suits  against  a  father  to 
•nfoitse  Us  sales  or  mortgages  or  to  recoyer  dehts  due  by  him,  see  anU,  §§  285 — 
296a.  As  to  the  extent  to  which  decrees  are  condusiye  against  the  sons,  see* 
miUe.  §§  297—299. 

^  aimrai  y.  N%kch€de9y  U  Soth.  72;  ^ 
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where  the  decree  was  given  against  a  simple  coparcener.  It 
would  be  a  perfectly  valid  decree  against  him^  and  might 
daring  his  life  be  enforced  by  execution  and  sale  of  his  in* 
terest  in  the  property  (§  305).  But  as  his  debt  would  not 
bind  his  coparceners  or  their  share  in  the  property^  unless  it 
was  contracted  by  their  consent  of  for  their  benefit  (§  308), 
so  a  decree  against  him  can  create  no  higher  liability.  It 
ascertains  his  debt^  but  does  no  more.  If  it  is  intended  to 
procure  payment  of  the  debt,  directly  or  indirectly,  out  of 
the  shares  of  the  other  members,  the  creditor  must  show  that 
the  debts  themselves  were  such  as  to  be  properly  binding 
upon  those  who  have  not  personally  incurred  them  (i)« 
This  proof  must  be  given  in  a  suit  to  which  the  joint  mem* 
bers  of  the  family  are  parties,  and  in  which  they  can 
resist  the  allegations  made  against  them.  If  the  managing 
member  of  the  family  executes  a  document  which  would 
bind  the  other  members,  the  proper  course  is  to  sue  them 
all.  If  the  creditor  chooses,  he  may  only  sue  the  person 
who  executed  the  document.  But  if  he  adopts  this  course, 
his  execution  will  only  take  effect  upon  the  share  of  the 
execution  debtor.  He  cannot  enforce  it  against  the  other 
members  (not  being  the  sons  of  the  debtor)  merely  by 
proving  that  the  transaction  was  entered  into  for  the  bene- 
fit of  the  family.  This  only  shows  that  he  had  a  larger 
remedy,  of  which  he  did  not  avail  himself  (%).  Finally 
there  is  a  class  of  cases  in  which  it  has  been  held  that  a  suit 
against  one  member  of  the  family  must  be  taken  as  a  pro- 
ceeding against  the  family  represented  by  him,  so  that  the 
decree  binds  them,  and  may  be  enforced  by  execution  against 
the  shares  of  all  (Z).    In  a  case  where  several  brothers  were 

(t)  Saravcma  v.  MuUayi^  6  Mad.  H.  C.  871 ;  Pareyaaami  v.  Saluchait  8  Mad. 
H.  G.  157;  Reotee  ▼.  Bamjeet,  2  N.-W.  P.  60;  Venkatasami  t.  Kuppaiyan, 
1  Mad.  854 ;  Venkataramayyan  v.  Venkattiauhramania,  ih,  858 ;  Lohi  v.  Aghoree, 
b  GaL  144 ;  Qangulu  v.  Ancha,  4  Mad.  78. 

(fe)  J)9end/yaX  v.  Jugdeep  Narain,  4  I.  A.  247 ;  S.  0.  8  Gal.  198,  ante,  §  290; 
Armugwm  v.  Sahapathy,  6  Mad.  12 ;  Sttbramcmien  ▼.  Suhramanien,  ib.  125 ; 
Dorasawmy  y.  AUratrat  7  Mad.  186;  Ahilak  Boy  v.  Buhhi  Roy,  11  Gal.  298; 
Maruti  Naraniam  r.  Lilachand,  6  Bom.  564 ;  Ki9an9ing  y.  MoreMhwoTt  7  Bom. 
91 :  Doolar  Chand  t.  LaUa  CkahuL  6  I.  A.  47. 

(l)  Bissessur  v.  Luchm$»9ur,  6  I.  A.  288 ;  5  G.  L.  R.  477 ;  I>9va  v.  Bom  Ifa- 
iwhur,  2  All.  746 ;  Bam  8evak  t.  RagnuhaTt  8  All.  72 ;  Badha  KUhen  t.  B^uh- 
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jointly  interested  in  a  tenure,  but  the  manager  alone  was 
registered  as  tlie  owner,  and  lie  was  sued  for  arrears  of 
rent,  and  his  right,  title,  and  interest  was  sold  in  execution, 
it  was  held  that  the  whole  tenure  passed  to  the  purchaser. 
Garthy  C.  J.,  said :  *'  Where  it  is  clear  f  rbm  the  proceedings, 
that  what  is  sold,  and  intended  to  be  sold,  is  the  interest  of 
the  judgment  debtor  only,  the  sale  must  be  confined  to  that 
interest,  although  the  decree  holder  might  have  sold  the 
whole  tenure  if  he  had  taken  proper  steps  to  do  so,  or 
although  the  purchaser  may  have  obtained  possession  of  the 
whole  tenure  under  the  sale.  But  if,  on  the  other  hand,  it 
appears  that  the  judgment  debtor  has  been  sued  as  repre- 
senting the  ownership  of  the  entire  tenure,  and  that  the 
sale,  although  purporting  to  be  of  the  right  and  interest  of 
the  judgment  debtor  only,  was  intended  to  be,  and  in  justice 
suid  equity  ought  to  operate,  as  a  sale  of  the  tenure,  the 
whole  tenure  then  must  be  considered  as  having  passed  by 
the  sale.  And  if  the  question  is  a  doubtful  one  on  the  face 
of  the  proceedings,  or  one  part  of  the  proceedings  may 
appear  inconsistent  with  another,  the  Court  must  look  to 
the  substance  of  the  matter,  and  not  the  form  or  language 
of  the  proceedings'*  (m). 

§  325.  It  has  been  said  that  where  a  debt  is  ancestral.  Where  other 
and  property  is  sold  to  meet  it,  the  purchaser  is  not  bound  able.  "*  * 
to  enquire  whether  the  debt  could  have  been  met  from  other 
sources  {n).  But,  I  imagine,  this  can  only  apply  where 
there  is  at  all  events  an  apparent  necessity  for  the  sale.  In 
the  case  where  the  rule  was  laid  down,  the  Court  went  on 
to  say,  *'  Nor  is  it  indicated  from  what  sources  it  would 
have  been  met."  In  a  Bengal  case,  the  Sudder  Court  laid 
down  nearly  the  opposite  principle.  They  said,  ''It  may 
be  shown  that  the  ostensible  object  of  the  loan  was  to  pay 
ofE  Government  revenue,  but,  to  render  such  a  loan  binding 

hunan,  ibid.  118  $  Qaya  v.  Bajbansi,  ibid,  191 ;  Bamnarain  v.  Bhawani,  F.  6. 
ibid,44&, 

(m)  Jeo  Lai  Singh  y.  Qunga  Perahad,  10  Cal.  996, 1001 ;  Kombi  v.  La^cahmif  6 
Mad.  aoi,  206. 

(n)  Ajey  v.  Oirdharee,  4  N.-W.  P.  110. 
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ExtraTagances 
of  manager. 


upon  those  who  had  reversionary  interests  upon  the  pro- 
perty^ it  must  also  be  satisfactorily  proved  that  such  loan 
was  absolutely  necessary  from  failure  of  the  resources  of 
the  estate  itself,  and  was  not  raised  through  the  caprice  or 
extravagance  of  the  proprietor**  (o).  Here  the  law  seems- 
to  be  laid  down  rather  too  strictly.  The  person  who  deals 
with  the  manager  of  a  joint  family  property  has  to  consider 
the  propriety  and  necessity  of  the  transaction  in  which  he- 
is  engaged,  not  merely  the  propriety  and  necessity  of  pay- 
ing the  debt  which  is  the  pretext  for  the  transaction.  If 
the  debt  is  improper  or  unnecessary,  and  known  to  be  so 
by  the  lender,  the  transaction  is,  of  course,  invalid.  If  the 
payment  of  the  debt  is  proper  and  necessary,  the  transac- 
tion will  still  be  invalid,  unless  the  lender  has  reasonable 
ground  for  supposing  that  it  cannot  be  met  without  his 
assistance.  The  caprice  or  extravagance  of  the  proprietor 
is  only  material  as  showing,  either  that  the  object  of  the 
transaction  was  an  improper  one,  or  that  the  necessity  for 
it  was  non-existent. 


Proof  of  pay- 
ment. 


Where  it  is  once  established  thai  there  was  a  debt  whicb 
ought  to  be  paid,  and  which  could  not  be  paid  without  a 
loan  or  sale,  if  the  validity  of  the  transaction  is  disputed 
on  the  ground  that  the  debt  had  previously  been  discharged 
or  diminished,  the  burthen  of  making  out  this  case  rests- 
upon  the  person  who  sets  it  up.  Payment  is  an  affirmative 
&ct  which  cannot  be  assumed,  merely  on  account  of  the 
antiquity  of  the  debt  (p). 


Powers  of 
manager. 


§  326.  The  powers  of  the  manager  of  a  joint  feanily  pro- 
perty who  is  not  the  father  are  governed  by  exactly  the 
same  principles  as  those  already  laid  down  {q}.    Of  course. 


(o)  Damoodhur  r.  Birjo  Mohapattur,  S.  D.  of  1858,  802. 

(p)  Cawaly  Vencata  v.  Collector  of  Mamilipatamy  II  M.  I.  A.  619,  688 ;  S.  C. 
2Sutli.  (P.  C.)6l. 

{q)  A  son  does  not  by  the  mere  absence  of  bis  father  aoquire  the  powers  o£ 
alienation  or  mortgage  yested  in  the  managing  member.  PcUil  Hari  y.  Hakam* 
chandj  10  Bom.  368.  See  as  to  the  powers  of  ahenation  possessed  by  the  KamaTen 
of  a  Malabar  Tarwaad.  Komhi  v.  Lakthmi,  5  Mad.  201 ;  Kalliyani  r^Nc^rayanar 
9  Mad.  266. 


Digitized  by 


Google 


UNDBE  MITAKSHARA  LAW.  375 

Ills  personal  debts  are  not  binding  npon  bis  coparceners^  as 
those  of  a  father  are  upon  bis  sons,  and  therefore  alien- 
ations made  by  him  to  pay  such  debts  would  not  bind  them. 
In  his  case^  too,  there  could  be  no  suggestion  that  he  had 
=BJij  greater  power  over  movables  than  ov#  immovables, 
•except  so  far  as  arose  from  their  own  nature,  and  the  mode 
in  whicb  tbey  would  usually  be  dealt  with.  Nor,  of  course, 
could  his  coparceners  claim  any  interest  in  his  self -acquired 
land« 

§  327.  So  far  we  have  been  considering  dispositions  of  Rigbt  of  co- 
the  family  property  by  whicb  one  member  professed  to  S^^^J^his 
bind  the  others,  by  selling  or  encumbering  their  shares  as  ■^**^' 
well  as  bis  own.  We  have  now  to  examine  the  right  of 
one  member  of  a  family  governed  by  Mitakshara  law  to 
dispose  of  his  own  sbare.  To  an  English  lawyer  the  exist- 
ence of  such  a  right  would  seem  obvious.  Under  the  early 
Hindu  law  it  is  equally  certain  that  no  such  rigbt  existed. 
It  has  become  tboroughly  established  in  Bengal,  as  will  be 
seen  hereafter ;  but  in  the  other  provinces  there  is  a  com- 
plete variance  as  to  its  existence,  and  the  extent  to  which 
it  may  be  exercised.  The  theory  of  the  Mitakshara  law 
is  clearly  against  sucb  a  right.  I  have  already  pointed  out 
(§  246)  that  under  that  law  all  tbe  coparceners  are  joint 
owners  of  tbe  property,  but  only  as  members  of  a  corpor- 
ation in  which  there  are  shareholders,  but  no  shares.  The 
family  corporation  remains  unchanged,  but  its  members  are 
in  a  continual  state  of  flux.  No  one  has  any  share  until 
partition,  because  until  then  it  is  impossible  to  say  what 
the  share  of  eacb  may  be.  It  will  be  larger  one  day,  when 
a  member  dies ;  smaller  the  next,  when  a  member  is  bom  (r) . 
The  right  of  the  members  to  a  partition  has  been  slowly 
and  reluctantly  admitted.  But  this*  right  carries  with  it 
the  consequence  of  being  cut  oS  from  the  benefits  of  shar- 
ing in  the  family  property,  and  participating  in  its  future 


(r)  8m  per  euriamf  Sadahart  Prasad  t.  Foolhash  Kooer,  8  B.  L.  B.  (F.  B.) 
44{S.C.12SiiUu(F.B.)L 
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gains.  If  any  member  were  allowed^  from  time  to  time,  to 
sell  his  share  in  the  joint  family  property,  without  severing 
himself  from  the  family  by  partition,  he  would  be  securing 
the  advantages  of  a  division  without  submitting  to  its 
inconveniences.  He  would  be  benefiting  himself  by  the 
exclusive  appropriation  of  a  part  of  the  property  which  had 
never  become  his.  He  would  be  injuring  the  family  by 
diminishing  their  estate,  and,  at  the  same  time,  he  would  he 
retaining  the  right  to  profit  by  the  future  gains  of  their 
industry.  No  doubt  the  amount  so  disposed  of  might  be 
taken  into  account  in  the  event  of  a  subsequent  partition. 
But  the  rules  of  Hindu  law  contemplate  the  continuance  of 
the  family  union,  not  its  disruption.  Until  a  partition  took 
place  he  would  have  been  in  a  position  of  exceptional  advant- 
age.  It  would  be  like  the  case  of  a  partner  who  claimed 
the  right  to  withdraw  his  capital  from  the  concern  at  pleasnrej 
without  withdrawing  himself.  Even  before  partition  such 
alienations  would  be  subversive  of  the  family  system.  That 
system  assumes  that  each  member  of  the  family  is  supplied 
out  of  its  funds  in  proportion  to  his  requirements,  as  often 
as  they  arise,  the  unspent  balance  of  each  year  being  carried 
over  to  the  capital  for  the  benefit  of  all.  There  is  no  such 
thing  as  a  system  of  individual  accounting,  with  a  ledger 
opened  in  the  name  of  each  member,  and  a  debiting  to  him 
of  his  expenses,  and  a  crediting  of  his  proportion  of  the 
Rightg  of  o<>-  income.  But  if  any  member  were  allowed  to  dispose  of  his 
propwSr."*^^"'^  share,  such  a  system  would  be  necessary ;  and  upon  taking 
the  annual  account,  it  might  turn  out  that  the  amount  of 
income  to  which  he  was  entitled  was  not  sufficient  to  defray 
his  expenses.  The  anomaly  would  then  arise,  that  a  member 
of  the  undivided  family  would  either  not  be  entitled  to  be 
maintained  at  all,  or  would  be  maintained  as  a  matter  of 
charity,  and  not  of  right.  Finally,  the  permission  to 
alienate  without  a  partition  would  necessarily  have  the  effect 
of  introducing  strangers  into  the  coparcenary,  without  the 
consent  of  its  members,  and  defeating  the  right  of  survivor- 
ship, which  they  would  otherwise  possess. 
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§  328.  Of  coarse,  nothing  is  to  be  found  in  the  earlier  Hie  power  of 
writers  upon  the  subject.  They  did  not  notice  the  point,  ^^  ^^^' 
because  such  an  occurrence  did  not  present  itself  to  their 
minds  at  all.  An  alienation  of  family  property,  even  with 
the  consent  of  all,  was  probably  a  very  rare  event.  But  as 
property  began  more  frequently  to  pass  from  hand  to  hand, 
the  circumstances  which  would  justify  an  alienation  began 
to  be  defined.  Vyasa  says,  ''  A  single  parcener  ought  not,, 
without  the  consent  of  his  coparceners,  to  sell  or  give  away 
immovable  property  of  any  sort,  which  the  family  hold  in 
coparcenary.  But  at  a  time  of  distress,  for  the  support  of 
his  household,  and  particularly  for  the  performance  of  reli- 
^ous  duties,  even  a  single  coparcener  may  give,  mortgage 
or  sell  the  immovable  estate'^  («).  Not,  be  it  observed,  his 
own  share  for  his  own  private  benefit.  So  Narada  men- 
tions joint  property  among  the  eight  kinds  of  things  that 
may  not  be  given,  though  he  expressly  authorizes  divided 
brothers  to  dispose  of  their  shares  as  they  like  {t).  And 
the  author  of  the  Vivada  Chintamani,  while  commenting 
on,  and  approving,  these  texts,  gives  as  his  reason,  ''for 
none  has  any  right  over  them  according  to  common  sense." 
He  adds  in  another  passage  :  ''What  belongs  to  many  may 
be  given  with  their  assent.  Joint  ancestral  property  may 
be  given  with  the  assent  of  all  the  heirs"  (tt).  Probably  Power  to  dispose 
all  these  passages  referred  to  the  powers  of  the  father  or  o^  share. 
manager.  The  Mitakshara  and  Mayukha  in  lajdng  down 
the  righ£  of  alienation  are  evidently  dealing  with  the  case 
of  the  father  as  representing  the  entire  family  (v).  The 
idea  of  any  individual  acting  solely  on  his  own  account  does 
not  seem  to  have  occurred  to  them.  The  same  view  is 
laid  down  unhesitatingly  by  Mr.  W.  MacNaghten.  He  says, 
*'  A  coparcener  is  prohibited  from  disposing  of  his  own 
share  of  joint  ancestral  property ;  and  such  an  act  where 
the  doctrine  of  the  Mitakshara  prevails  (which  does  not 

(«)  1  Dig.  465 ;  2  Dig.  189. 

(0  Naiada,  Pt.  II.  iv.  $4,  5;  ziii.  §42— 48;  ace.  Vrihaspati,  2  Dig.  96 ;  Dac- 
slia,  ih.  110. 
(u)  Virada  Chintamani,  pp.  72,  77. 
(r)  Mitakflhara,!.  1,  S  27-82;  V.  May.,  iv.  1,  §  8-6. 
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recognize  any  several  right  until  after  partition,  or  the 
principle  of  factum  valet),  would  ^unquestionably  be  both 
illegal  and  invalid"  {w).  On  the  other  hand,  Mr.  Ellis, 
writing  of  the  Madras  Presidency,  thought  a  sale  would  be 
valid  to  the  extent  of  the  alienor's  own  share  (»).  Mr. 
Colebrooke  seems  to  have  been  in  much  uncertainty  upon 
the  point.  The  result  of  his  various  opinions  appears  to  be, 
that  a  gift  by  one  co-heir  of  his  own  share  would  be  cer- 
tainly invalid,  and  that  a  sale  or  mortgage  would  in  strict- 
ness be  also  illegal ;  but  that  in  the  latter  case  "  equity 
would  require  redress  to  be  afforded  to  the  purchaser,  by 
enforcing  partition  of  the  whole  or  of  a  suflScient  portion 
of  it,  so  as  to  make  amends  to  the  purchaser  out  of  the 
vendor's  share"  (j/).  This  opinion  was  adopted  by  Sir 
Thomas  Strange  in  his  book,  and  acted  on  by  him  from  the 
Bench  (2). 

§  329.  It  is  probable  that  the  first  inroad  upon  the  strict 
law  took  place  in  enforcing  debts  by  way  of  execution.  In 
strict  logic,  of  course,  what  a  man  cannot  do  directly  by 
way  of  sale,  he  ought  not  to  be  allowed  to  do  indirectly 
through  the  intervention  of  a  decree-holder.  But  we  have 
already  seen  that  the  Hindu  law  ascribed  great  sanctity  to 
the  obligation  of  a  debt,  and,  in  the  case  of  a  father,  enabled 
him  to  defeat  the  rights  of  his  sons,  through  the  medium  of 
seized  in  execu-  his  creditors,  though  it  denied  him  the  power  to  do  so  by  an 
express  alienation  (§  278) .  It  would  be  a  natural  transition 
to  extend  this  principle  to  all  coparceners,  so  far  as  to  allow 
a  creditor  to  seize  the  interest  of  any  one  in  the  joint  pro- 
perty as  a  satisfaction  of  his  separate  debt.  There  are  deci- 
sions in  which  it  has  been  held  that  even  this  cannot  be 
allowed  in  cases  under  the  Mitakshara  law  (a).  But  the 
contrary  rule  has  been  repeatedly  laid  down  in  all  the 

(to)  1  W.  MacN.  6.  (a?)  2  Stm.  H.  L.  850. 

ly)  2  Stra.  H.  L.  344,  840.  488,  489. 

(«)  1  Stra.  H.  L.  200—202 ;  Saahachella^.  Ramaaamy,  2 N.  C.  284  [74]  ;  post, 
§381. 

(o)  Nana  Tooljaram  v.  WuluhdaSt  Morris,  40 ;  Bhyro  Perahad  v,  Basisto,  16 
Suth.  81. 
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Presidencies^  and  has  been  recently  affirmed  by  tbe  Privy 
Council.  It  may  be  taken  as  settled  tbat  nnder  a  decree 
against  any  individual  coparcener^  for  bis  separate  debt,  a 
creditor  may  during  the  life  of  the  debtor  seize  and  sell  his 
undivided  interest  in  the  family  property  {b) .  The  decisions 
which  show  that  this  cannot  be  done  after  the  death  of  the 
debtor  have  been  already  stated  (§  305).  There  may  be 
greater  difficulty  in  determining  how  the  right  of  the  pur- 
chaser at  the  sale  under  the  decree  is  actually  to  be  enforced. 
In  Bengal,  where  the  coparceners  hold  in  quasi-severalty, 
each  member  has  a  right  before  partition  to  mark  out  his 
own  share,  and  to  hold  it  to  the  exclusion  of  the  others. 
Accordingly,  it  has  been  held  that  the  purchaser  at  a  Court  Right  of  pur- 
sale  of  the  rights  of  one  member  is  entitled  to  be  put  into  ^'^^^^* 
physical  possession  even  of  a  part  of  the  family  house ;  the 
only  remedy  of  the  other  members  being  to  purchase  the 
rights  of  the  debtor  at  the  auction  sale  (c).  But  it  is  other- 
wise in  cases  under  Mitakshara  law,  where  no  member  has 
a  right,  without  express  agreement,  to  say  that  any  specific 
portion  is  exclusively  his.  Consequently,  the  purchaser  at 
a  Court  auction  cannot  claim  to  be  put  into  possession  of  any  Right  of  execu- 
definite  piece  of  property  (d).  As  the  Judicial  Committee  ^"^  ^^* 
said  in  one  case,  *'  No  doubt  can  be  entertained  that  such  a 
share  is  property,  and  that  a  decree-holder  can  reap  it.  It  is 
specific,  existing  and  definite ;  but  it  is  not  properly  the  • 
subject  of  seizure  under  this  particular  process,  but  rather 
by  process  direct  against  the  owner  of  it,  by  seizure,  or 
sequestration,  or  appointment  of  a  receiver'*  (e).    In  cases 

(b)  Valayooda  7.  Chedwnhara,  Mad.  Deo.  of  1855,  224 ;  Suhharaytidu  v. 
QopavajjulUf  Mad.  Dec.  of  1860,  247;  Virasvami  v.  Ayyasvamif  1  Mad.  H.  C. 
471 ;  Vasudev  v.  Venkatesh,  10  Bom.  H.  C.  139  j  Pandurang  v.  Bhaskar,  11 
Bom.  H.  C.  72 :  Udaram  v.  HanUf  ih,  76 ;  OourPershad  v.  Sheodeeuy  4  N.-W.  P. 
137 ;  Deendyaly.  Jugdeep,  4  I.  A.  247  ;  S.  C.  8  Cal.  198 ;  oyerruling  Jugdeep  v. 
DeendtaZ,  12  B.  L.  E.  100;  8.  C.  20  Suth.  174;  Venkataramayyan  v.  Venlcuta- 
tubratnania,  1  Mad.  368 ;  Suraj  Bunsi  Koer  t.  8heo  Proahad,  6  I.  A.  88 ;  S.  C. 
6  Cal.  148  ;  Jallidar  ▼.  RanUal,  4  Cal.  728 ;  Rat  Narain  v.  Noumit,  4  Cal.  809. 
The  pxiroha«er  does  not  become  a  coparcener  whose  assent  is  required  to  any 
fature  dealings  with  the  property  by  the  remaining  members ;  Ballaoh  v.  Sunder, 
1  AIL  429 ;  Ganraj  y.  Sheoxore,  2  All.  898. 

(c)  Bamtonoo  v.  Uhurchunder,  S.  D.  of  1857,  1585:  Koonwur  v.  Shama 
8oondur$e,  2  Suth.  (Mis.)  30 ;  Eahan  Chunder  y.  Nund  CoomarJi  Suth.  239. 

(d)  JTolee  r.  Choitun,  22  Suth.  214 ;  Kallapa  y.  Venkatesh,  2  Bom.  6/6. 

(e)  8yud  Tuffuzzool  y.  Rughoonath,  14  M.  I.  A.  50. 
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Conflict  of  an- 
thority  as  to  vol- 
untary alien- 
ation. 


Bengal. 


which  have  occurred  in  Bombay,  the  High  Court  has  held 
that  the  only  mode  in  which  the  execution  purchaser  can 
enforce  his  rights  is  by  a  suit  for  a  partition  of  the  debtor's 
share  in  the  whole  estate^  to  which,  of  course,  he  must  make 
all  the  members  of  the  family  parties.  In  carrying  out  the 
decree  for  partition,  the  Court  will,  as  far  as  they  can  with 
regard  to  the  interests  of  others,  try  to  award  to  the  pur- 
chaser any  specific  portion  which  the  debtor  may  have 
originally  pledged,  mortgaged,  or  sold.  The  purchaser 
cannot  sue  for  a  partition  of  part  of  the  property  only,  because 
an  account  of  the  whole  estate  must  be  taken,  in  order  to 
see  what  interest,  if  any,  the  debtor  possesses  (/).  On  the 
other  hand,  even  prior  to  partition,  the  purchaser  of  the 
interests  of  one  coparcener  is  a  tenant  in  common  with  the 
others.  Therefore,  if  he  has  got  into  possession  of  what  was 
formerly  enjoyed  by  the  debtor,  the  other  members  cannot 
treat  him  as  a  mere  trespasser.  If  they  are  willing  to 
continue  the  tenancy  in  common,  they  may  compel  him  so  to 
enjoy  his  share  as  not  to  interfere  with  a  similar  enjoyment 
by  themselves.  If  they  object  to  the  .tenancy  in  common^ 
they  must  sue  for  a  partition  (g). 

§  330.  The  step  from  holding  that  the  share  of  one  mem- 
ber can  be  sold  under  a  decree,  to  holding  that  he  can  sell 
it  himself,  is  such  an  easy  one,  that  it  is  surprising  that 
those  who  admit  the  former  right  should  deny  the  other. 
Yet  it  will  be  found  that  it  is  denied  by  the  High  Courts  of 
Bengal  and  the  North- West  Provinces,  while  it  is  admitted 
by  the  High  Courts  of  Madras  and  Bombay.  The  reason 
appears  to  be  that  in  Bengal  the  right  of  even  an  execution 
creditor  was  originally  not  admitted.  It  was  denied  in  1871 
in  a  decision  which  was  not  appealed  against  (A),  and  was 
only  finally  established  by  the  Privy  Council  in  an  appeal 


(/)  Pandurang  ▼.  BhasleaVy  11  Bom.  H.  C.  72 ;  Udaram  v.  Ranu^ih.  76;  ace. 
Lall  Jha  v.  Ji*ma,  22  Suth.  116;  Jatlidar  v.  Ramlal,  ^  Cal.  723;  MaruHv. 
Lilachayid,  6  Bom.  564. 

Ig)  Mahahcdava  v.  Timaya^  12  Bom.  H.  C.  188  ;   Bdbaji  ▼.  VasudeVy  1  Bom. 
95;  Kallapax.  Venkateshy  2  Bom.  676;  Patil  Hariy,  Hakatnchandy  10  Bom. 
363.    See  post,  §452.    . 
(/i)  Bhyro  Pershad  v.  Basisto,  16  Suth.  31. 
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wluct  reversed  a  later  decision  of  1873  (i).  Consequently, 
an  unbroken  current  of  decisions  maintained  a  practice  in 
conformity  with  the  theory.  In  Madras  and  Bombay  the 
earlier  decisions  negatived  the  right  of  a  coparcener  to  alien 
his  share.  But  the  right  of  the  execution  creditor  was 
admitted,  and  therefore  the  analogous  right  of  the  copar- 
cener was  ultimately  recognized.  As  the  question  may 
still  be  treated  as  uncertain,  it  will  be  advisable  to  show 
rather  fully  what  the  state  of  the  authorities  really  is. 

§  331.  The  earliest  case  actually  decided  in  Madras  was  Madraa. 
one  before  Sir  Thomas  Strange  in  1813.  There,  one  of  two 
undivided  brothers  had  mortgaged  family  property  for  his 
private  purposes.  A  suit  was  first  brought  by  the  other 
brother  to  declare  that  the  mortgage  was  not  binding  upon 
his  share  of  the  property.  In  this  suit  an  accQunt  and  parti- 
tion was  decreed.  A  cross  suit  was  brought  by  the  mortga- 
gee against  both  brothers  for  payment  and  sale  of  the  proper- 
ty mortgaged.  The  decree  was  that  the  suit  should  be  dis- 
missed against  the  second  brother,  that  the  share  of  the  mort- 
gagor should  be  held  bound  for  payment  of  whatever  was  due 
upon  the  mortgage,  but  that  no  part  of  the  property  compris- 
ed in  the  bond  and  mortgage  should  be  sold,  until  the  ac- 
count and  partition  directed  under  the  original  decree  was 
completed.  These  proceedings  were  submitted  to  Mr.  Cole- 
brooke,  and  were  approved  of  by  him,  subject  to  a  doubt 
whether  the  charge  was  valid  even  for  the  share  of  the 
alienor  (ft).  In  a  case  in  1853  the  Madras  Sudr  Court 
appears  to  have  held  a  sale  by  one  of  several  members  to  be 
valid  for  his  share,  even  without  a  partition  (Z).  On  the 
other  hand,  the  opinion  of  a  pandit  of  the  Tellicherry  Court  Alienation  of 
is  recorded,  which  supports  the  doubt  expressed  by  Mr.  Cole-  *^®' 
brooke.  In  reply  to  a  question,  '^  Can  one  of  an  undivided 
family,  consisting  of  two  only,  dispose  of  half  the  property, 
leaving  his  coparcener's  moiety  undisturbed  V  he  answered : 

(»)  Deendyal  v.  Jugdeep,  4  I.  A.  247  ;  S.  C.  8  Cal.  198. 
i-k)  Ramasamy  v.  Sa^hachella,  5  N.  C.  284,  240  [741. 
(Z)  Chinnojpiel  v.  Ckockefiy  Mad.  Dec.  1853,  220. 
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Sanctioned  by 
High  Court  of 
MsidrM. 


Extent  of  power. 


''  It  is  stated  in  the  text  of  Narada  tliat  it  is  necessary 
tliat  a  division  should  be  previously  made,  with  the  con- 
currence of  all  the  members ;  wherefore  the  disposing  to  the 
extent  of  one's  share  at  discretion  is  not  legal"  (wi).  This 
principle  was  followed  by  the  Sudr  Court  in  three  cases  in 
1859  and  I860,  when  they  held  that  a  sale  by  an  undivided 
member  was  not  valid,  even  within  the  limits  of  his  individ- 
ual share,  unless  made  under  emergent  circumstances  (n). 

§  332.  In  this  state  of  things  the  question  came  before  the 
High  Court  of  Madras.  One  of  two  brothers,  members  of  an 
undivided  family,  had  mortgaged  one  of  two  houses  which 
formed  part  of  the  family  property,  for  his  own  personal  debt. 
He  was  then  sued  in  an  action  for  damages  for  a  tort,  and 
judgment  was  recovered  against  him.  The  judgment  credi- 
tor took  out  execution,  and,  under  a  writ  oifi.fa.,  the  Sheriff 
seized  and  sold  the  debtor's  interest  in  the  mortgaged  house 
and  also  in  another.  The  purchaser  sued  both  brothers  to 
recover  possession.  Scotland,  C.  J.,  decided  that  both  the 
mortgage  and  the  execution  stood  on  the  same  footing ;  that 
each  was  valid  to  the  extent  of  the  alienor's  share,  and  that 
*^  What  the  purchaser  or  execution  creditor  of  the  copar- 
cener is  entitled  to  is  the  share  to  which,  if  a  partition  took 
place,  the  coparcener  himself  would  be  individually  entitled, 
the  amount  of  such  share,  of  course,  depending  upon  the 
state  of  the  family"  (o) .  This  decision  has  since  been  treated 
as  the  ruling  authority  in  Madras,  and  has  been  repeatedly 
followed  (p).  And  the  Court  enjoined  a  father  against 
alienating  more  than  his  share  of  the  undivided  property, 
but  refused  to  interfere  with  alienations  which  appeared  to 
be  within  his  share  {q).     In  all  these  cases  the  transaction 


(m)  2  Stra.  H.  L.  451. 

(n)  Ramakutti  v.  KdLlaiuraiyan^  Mad.  Dec.  of  1859,  270 ;  Kanaktisahhaiya 
V.  SeshachaUiy  Mad.  Dec.  of  1860,  17 ;  Hundara  v.  Tegarajay  ib.  67. 

(o)  Vira»vami  v.  AyycLsvamiy  1  Mad.  H.  C.  471,  ace.  Transfer  of  Property 
Act,  (IV  of  1882)  S  44,  but  if  the  transferee  of  a  share  of  a  dwelling  house  belong- 
ing to  an  undivided  family  is  a  stranger,  he  will  not  be  entitled  to  any  joint  pos- 
session or  enjoyment  of  such  house. 

(p)  Peddamuthulaty  v.  Timma  Iteddy,  2  Mad.  H.  C.  270  ;  Palanivelappa  v. 
MannarUf  ih.  416  ;  Rayacharlu  v.  Venhataramaniah,  4  Mad.  H.  C.  60. 

{q)  Kanukurty  v.  Vencataramdasa,  4  Mad.  Jar.  251. 
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was  enforced  during  the  Kf e  of  the  alienor,  and  the  principle 
was  stated  to  be,  that  as  the  alienor  could  himself  have 
obtained  a  partition,  the  Court  would  compel  him  **  to  give 
to  his  creditor  all  the  remedies  to  which  he  would  himself  be 
entitled  as  against  the  object  matter  of  his  agreement'^  (r). 
The  same  ruling  was  applied  where  a  partition  had  become 
impossible  by  death.  There,  a  father  had  given  a  portion  of 
the  property  which  was  less  than  half  of  the  whole  to  his 
wife,  by  a  registered  deed  followed  by  possession.  After 
his  death,  his  only  son  sued  to  set  it  aside.  The  Court 
refused  even  to  Hsten  to  discussion  as  to  the  father's  power 
to  make  such  a  gift ;  ^'  because  the  law  is  quite  settled  that 
a  Hindu  can  make  a  gift  to  the  extent  of  his  power,  and  in 
this  case  the  deceased  has  done  no  more  than  that''  («). 
This  case  has,  however,  been  recently  overruled  on  the 
principle  that  the  equity  to  enforce  a  partition  which  exists 
in  favour  of  a  purchaser  for  value  cannot  arise  in  favour  of  a 
mere  donee  (Q.  On  the  other  hand,  the  High  Court  held  that 
no  coparcener  could  give  his  alienee  a  title  to  any  specific 
portion  of  the  joint  property,  even  though  such  portion 
was  less  than  his  share.  Each  coparcener  had  an  undivided 
share  in  every  part  of  the  property,  and  all  that  any  mem- 
ber could  sell  was  his  interest  in  that  part  (u). 

§  333.  The  above  decisions  were  all  passed  before  that  Deyiae  of  un- 
given  by  the  PuU  Bench  in  Bengal,  which  will  be  mentioned  invalid. " 
hereafter  (§  387).  The  same  point,  however,  arose  again 
after  that  decision.  The  question  was,  whether  a  devise  by 
a  father  of  ancestral  immovable  property  was  valid  as  against 
his  only  son.  It  was  contended ;  first,  that  the  father  could, 
during  his  life,  have  given  away  his  share  of  the  family  pro- 
perty ;  secondly,  that  his  devise  was  valid  to  the  same  extent 
as  his  gift  would  have  been.  The  Court  admitted  the  first 
proposition,  but  denied  the  second.    After  referring  to  the 

(r)  2  MacL  H.  0. 417 ;  ante,  note  fp). 

U)  Vencatapathy  v.  Lutchmeef  6  M&d.  Jar.  215. 

it)  Baba  v.  Timma,  7  Mad.  867 ;  I'onnuaami  t.  Thathu,  9  Mad.  278. 

(u)  Yenkatachella  t.  Chinnaiya,  5  Mad.  H.  C.  166. 
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view  taken  l^y  the  Higli  Court  of  Bengal  tliat  no  one  could 
assign  his  share  until  it  was  ascertained  hj  a  partition^  the 
Court  said,  "  If  by  the  word  '  share'  is  intended  specific 
share,  the  argument  is,  of  course,  yalid,  that  a  coparcener 
cannot,  before  partition,  convey  his  share  to  another,  because 
before  partition  it  cannot  be  ascertained  what  it  is.  It  is 
equally  the  law  in  Madras  that  a  coparcener  cannot,  before 
partition,  convey  away,  as  his  interest,  any  specific  portion 
of  the  joint  property.  Considered  in  this  light,  the  diflB- 
culties  which  have  influenced  the  Calcutta  High  Court  dis- 
appear. The  person  in  whose  favour  a  conveyance  is  made 
of  a  coparcener's  interest  takes  what  may,  on  a  partition, 
be  found  to  be  the  interest  of  the  coparcener.  What  he  so 
takes  is,  at  the  moment  of  taking,  and  until  ascertained 
and  severed,  subject  to  the  same  fluctuations  as  it  would  be 
subject  to,  if  it  continued  to  subsist  as  the  interest  of  the 
coparcener.  But  it  can,  at  the  proper  period,  be  asoert^ned 
without  difficulty,  and  there  appears  to  be  no  reason,  either 
derived  from  the  Hindu  law  current  in  this  Presidency,  or 
founded  upon  general  principles,  for  saying  that  such  an 
interest  is  inalienable.  With  regard  to  the  third  question  we 
are  of  opinion  that  the  will  in  the  case  referred  to  cannot  take 
effect.  At  the  moment  of  death,  the  right  of  survivorship 
is  in  conflict  with  the  right  by  devise.  Then  the  title  by 
survivorship,  being  the  prior  title,  takes  precedence  to  the 
exclusion  of  that  by  devise  (v)." 

Bombay  §  334.  In  Bombay  the  decisions  have  taken  very  much 

ecwions.  ^^^  Same  course  as  in  Madras.    The  earlier  cases  appear  to 

be  opposed  to  the  right  of  alienation  by  a  coparcener,  and 
it  has  been  laid  down  that  a  sale  or  mortgage  by  one  of  two 
undivided  brothers  was  invalid,  even  for  his  own  share  oi 
the  undivided  property  {w) .  "  In  subsequent  cases  it  appears 
that  the  Bombay  Sudder  Adawlut,  although  holding  that 

(v)  VUla  Butten  v.  Yamenamma,  8  Mad.  H.  0.  6. 

(w)  Ballojee  v.  Venkapay  Bom.  Sel.  Bep.  216 ;  Bajee  v.  Pcmdurangf  Morris, 
Ft.  II.  93.  But  see  the  futwah  in  Bom.  Sel.  Aep.  42,  which  seemo  to  admit 
the  right. 
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tlio  pnrcliaser  of  the  share  of  a  parcener  in  Hindu  family 
property  cannot  before  partition  sue  for  possession  of  any  Coheir  may  sell 
particular  part  of  that  property,  or  predicate  that  it  belongs  * 

to  him  exclusively,  yet  was  of  opinion  that  he  may  maintain 
a  suit  for  partition,  and  thus  obtain  the  share  which  he  has 
purchased'^  (jb).  The  Supreme  Court,  and  subsequently 
the  High  Court,  recognized  the  right  of  an  undivided  mem- 
ber te  sell  or  mortgage  his  undivided  share,  and  the  usage 
that  he  should  do  so.  The  whole  of  the  previous  cases  are 
collected  in  an  elaborate  judgment  pronounced  by  Westropp, 
C.  J.,  in  1873  (y).  He  admitted  that  the  strict  law  of  the 
Mitakshara,  and  the  usage  following  it  in  Mithila  and 
Benares,  was  in  accordance  with  the  law  laid  down  by  the 
Full  Court  of  Bengal,  but  stated  that  the  opposite  practice 
had  prevailed  in  Western  India.  He  concluded  his  review  of 
the  authorities  by  saying,  "  On  the  principle  stare  decisis, 
which  induced  Sir  Barnes  Peacock  and  his  colleagues  strictly 
to  adhere  to  the  anti-alienation  doctrine  of  the  Mitakshara 
in  the  provinces  subject  to  their  jurisdiction  where  the 
authority  of  that  treatise  prevails,  we  at  this  side,  of  India 
find  ourselves  compelled  to  depart  from  that  doctrine,  so 
far  as  it  denies  the  right  of  a  Hindu  parcener,  for  valuable 
consideration,  to  sell,  incumber,  or  otherwise  alien  his  share 
in  undivided  family  property.  The  foregoing  authorities 
lead  us  to  the  conclusion  that  it  must  be  regarded  as  the 
settled  law  of  this  Presidency,  not  only  that  one  of  several 
coparceners  in  a  Hindu  family  may,  before  partition,  and 
without  the  assent  of  his  coparceners,  sell,  mortgage,  or 
otherwise  alien,  for  valuable  consideration,  his  share  in  the 
undivided  family  estate,  movable  or  immovable,  but  also 
that  such  a  share  may  be  taken  in  execution  under  a  judg- 
ment against  him  at  the  suit  of  his  personal  creditor.  "Wliere 
we  to  hold  otherwise,  we  should  undermine  many  titles 
which  rest  upon  the  course  of  decision,  that,  for  a  long 

(c)  Per  cwriamt  Vasudw  y«  Venkate$h,  10  Bom.  H.  C.  p.  166,  where  the  caaes 
•recited, 
(y)  Vasudev  v.  Venkatesh,  10  Bom.  H.  0. 139,  followed  Fakirapa  v.  Chanapa, 

*.  m,  (F.B.) 

40 
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period  of  time,  the  Courts  at  this  side  of  India  have  steadily 
taken.  Stability  of  decision  is,  in  our  estimation,  of  far 
greater  importance  than  a  deviation  from  the  special  doctrine 
of  the  Mitakshara  upon  the  right  of  alienation/' 

The  mode  in  which  the  Bombay  Court  enforces  this  right 
is  by  a  decree  for  an  accoimt  and  partition,  as  already 
stated  {z). 

bat  not  gire  or  §  385.  The  Bombay  High  Court,  however,  while  favour- 
ing the  rights  of  a  purchaser  for  value,  show  no  indulgence 
to  a  volunteer;  they  hold  that  an  undivided  coparcener 
cannot  make  a  gift  of  his  share,  or  dispose  of  it  by  will  (a). 
In  both  points  they  agree  with  the  High  Court  of  Madras, 
no  doubt  on  the  ground,  that  in  the  case  of  a  gift  there  is 
no  equity  upon  which  a  decree  for  partition  would  depend. 
The  High  Court,  however,  put  their  decision  upon  the  simple 
ground  that  they  were  not  disposed  to  carry  the  assignabi- 
lity of  the  share  of  a  coparcener  in  undivided  family  property 
any  farther  than  they  felt  compelled  to  do  by  the  precedents 
referred  to,  and  by  the  traditions  of  the  Supreme  Court  and 
Sudder  Adawlut  in  the  Bombay  Presidency  (6) .  No  decision 
has  as  yet  been  given  by  the  Privy  Council  as  to  the  validity 
of  a  gift  of  his  share  by  a  coparcener,  though  the  leaning 
of  their  Lordships'  minds  seems  rather  to  be  against  it  (c). 

Extent  of  Bbare  §  336.  If,  as  the  Courts  of  Madras  and  Bombay  lay  down, 
the  rights  of  a  purchaser  from  a  coparcener  can  only  be 
worked  out  by  means  of  a  partition,  a  further  question 
arises,  what  date  must  be  taken  as  fixing  the  amount  of 
interest  he  possesses  in  the  family  property  ?  For  instance, 
suppose  one  of  two  brothers  grants  a  mortgage  upon  the 
family  property  for  his  own  private  benefit,  and  the  trans- 
action runs  on  until  after  three  more  brothers  are  bom,  and 

Iz)  Ante,  %  829. 

(a)  Qcmgubai  y.  Bo/mannat  8  Bom.  H.  C.  (A.  C.  J.)  66;  Tuharam  y.  Earn* 
Chandra,  6  Bom.  H.  C.  (A.  G.  J.)  249;  Uda/nm  y.  Banu,  11  Bom.  H.  0.76; 
Vrandavandus  y.  Yamtn^,  12  Bom.  H.  C.  229. 

ib)  12  Bom.  H.  G.  281 ;  supra,  note  (a). 

(c)  Bee  per  curtatn,  Lakihman  y.  Ramchandra,  7 1.  A.  195 ;  S.  C.  5  Bom.  48L 
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the  £atiier  is  dead^  and  then  the  creditor  sues  to  enforce  his 
claim — ^has  he  a  Ken  npon  one-third  of  the  property,  which 
was  the  interest  of  his  debtor  at  the  time  of  the  mortgage, 
or  only  npon  one-fifth,  which  is  his  interest  at  the  time 
of  suit  ?  The  latter  view  seems  to  be  that  taken  by  the 
Madras  High  Court  in  the  case  of  Vitla  Butten  (§  333). 
Again^  how  is  the  claim  to  be  dealt  with,  where  his  share 
has  wholly  lapsed  by  survivorship,  and  partition  has  become 
impossible — as  in  the  case  of  one  of  several  brothers  dying 
without  issue  f  In  the  present  state  of  the  authorities  it 
would  be  useless  to  do  more  than  indicate  these  difficulties. 

§  837.  When  we  come  to  the  Bengal  Courts,  and  that  of  2;^*^%^^ 
the  North- West  Provinces,  there  is  a  complete  unanimity  and  N.-w.  ^ 
in  affirming  the  early  doctrine.  In  a  Mithila  case  which  was  ^™*^* 
twice  referred  to  the  Pandits,  on  account  of  a  suspicion  of 
the  integrity  of  one  of  them,  they  pronounced,  *'  that  a  gift 
of  joint  undivided  property,  whether  real  or  personal,  was 
not  vaUd,  even  to  the  extent  of  the  donor's  share ;  for  pro- 
perty cannot  be  sold  or  given  away  until  it  is  defined  and 
ascertained,  which  caimot  be  done  without  a  division^'  (d). 
The  same  point  was  expressly  decided  in  other  cases  from 
the  same  district  (e).  And  exactly  the  same  rule  was  acted 
on  in  cases  from  other  districts,  which  were  governed  by 
the  Mitakshara  (/).  In  1869  the  question  was  referred  to 
a  Full  Bench  of  the  High  Court  of  Bengal  in  consequence 
of  some  conflicting  decisions  of  the  High  Courts  of  Madras 
and  Bombay.  The  whole  of  the  previous  decisions  and  the 
Native  texts  were  elaborately  examined,  and  the  Court 

(d)  Nwndram  ▼.  Ka$hee,  8  S.  D.  2S2  (810)  s  S.  C.  1  Mor.  17 ;  oonfiimed,  4  S. 
D.  70(89). 

(«)  8heo  Chwm  ▼.  Jwnmun,  6  S.  D.  176  (214) ;  8heo  Suhaye  v.  8reeki8hen,  7 
8.  D.  105  (128) ;  Mt  Boopna  v.  Bay  £eotee,  S.  D.  of  1868,  8M;  JivauY.  Bam 
6<>oiiidL5S.D.168  (198). 

(/)  Bh^  SwrrtM  y,  8heo  Sohai,  4  S.  D.  158  (201),  see  note ;  Cosserat  v.  Suda- 
hwrty  8  Snth.  210.  See  decisioiiB  of  the  Goort  of  the  N.-W.  P.  cited,  Sadahart 
Pratttd  T.  Foolbaah  Koer,  8  B.  L.  B.  (F.  B.Vp.  42 :  S.  G.  12  Snth.  (F.  B.)  1 ; 
•ad  Lalti  Kuar  ▼.  (?cmoa,  7  K.-W.  P.  277*  These  oecisioiis  have  been  recently 
i^prored  and  followed  by  the  Allahabad  High  Gonrt.  OhamaUi  v.  12am  FroMA^ 
2  AIL  287;  Bamanand  ▼.  Qohind  Singh,  6  All.  884.  That  Gonrt,  however. 
Momato  hold  that  a  member  of  the  family  who  has  alienated  his  own  interest 
^Biu)t  object  to  a  similar  alienation  by  another  member.  Qanraj  y,  Sfmuoret 
2  AIL  808. 
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replied  tliat  in  cases  governed  by  MitakslLara  law^  one  sharer 
had  no  authority^  without  the  consent  of  his  co-sharers^  to 
dispose  of  his  undivided  share^  in  order  to  raise  money  on 
his  own  account,  and  not  for  the  benefit  of  the  ibmily. 
The  Court  stated  that  an  opposite  conclusion  could  only  be 
arrived  at,  "  by  over-ruling  that  current  of  authorities  by 
which,  for  nearly  half  a  century,  the  law  appears  to  have 
been  settled,  and  in  accordance  with  the  principles  of  which 
it  appears  to  have  been  generally  understood  and  acted 
upon"  (g).  This  ruling  has,  of  course,  given  the  law  ever 
since  within  the  jurisdiction  of  the  High  Court  of  Bengal^ 
and  would,  no  doubt,  be  regarded  in  the  North- West  Pro- 
vinces as  the  highest  confirmation  of  the  previous  decisions 
of  that  Court  {h). 

Kqnitiesin  §  838.  Even  in   Bengal,   however,  and  since  the  Full 

SoiSj^  Bench  decision,  the  Court  has  dealt  with  the  equities  of  the 

parties  in  a  manner  which  brings  about  exactly  the  same 
result  as  is  worked  out  by  the  Madras  and  Bombay  doc- 
trine {{).  In  that  case,  the  second  defendant,  who  was 
father  and  manager  of  a  &imily  governed  by  the  Mitakshara^ 
mortgaged  the  family  property  to  the  first  defendant  for  a 
pui*pose  not  legally  justifiable.  The  elder  son  sued  on  his 
own  behalf,  and  on  that  of  a  minor  son,  to  set  aside  the 
deed.  The  Court  found  that  the  plaintiff  had  assented  to 
the  transaction,  consequently,  only  the  interest  of  the  minor 
was  concerned.  It  did  not  appear  that  he  had  been  in  any 
way  benefited.    The  Court,  aiter  observiog  that  the  result 

(a)  Saddbart  Prasad  y.  Foolhaah  Kooer,  3  B.  L.  B.  (F.  B.)  81 ;  S.  C.  12  Sath. 
(P.  B.)  1. 

ih)  Nathu  T.  Chadif^B,  L.  B.  (A.  G.  J.)  15 ;  S.  G.  12  Snth.  447 :  Sub  nomine^ 
Nuthoo  T.  Chedee  ;  Haunnum  t.  Bahoo  Kishen,  8  B.  L.  B.  858 ;  S.  G.  15  SuUi. 
(F.  B.)  6 ;  8uh  nomine^  Honooman  v.  Bhagbut ;  Phoolbas  Kooer  t«  Lail  JiAggea^ 
•ur.  14  Sath.  840 ;  8.  G.  on  review,  18  Suth.  48 ;  reversed  on  another  point,  S 
I.  ^  7  ;  S.  G.  1  Gal.  226;  S.  G.  25  Suth.  285 ;  Bunsee  Loll  y.  Shaikh  Aoladk, 
22  Snth.  552. 

(i)  Mahabeer  Period  y.  Bamyad,  12  B.  L.  B.  90;  8.  0.  20  Snth.  192.  Bee 
Vdaram  y.  Ranu,  11  Bom.  H.  G.  76,  In  no  caae  can  any  right  to  set  aoida  a 
■ale  upon  any  terms  be  enforced,  where  the  member  who  claims  the  ri^ht  it 
under  any  disability  which  would  be  a  bar  to  a  suit  by  himself  for  putition« 
Bam  Sahye  y.  iMUa  Laljee,  8  Gal.  149 ;  Ram  Soonder  v.  JBom  Sahye,  Urid.  919. 
Such  a  right  is  personal,  and  does  not  survive  in  favour  of  the  heir  of  a  parson 
who  has  commenced  a  suit  to  set  adde  an  alifinatioD,  and  then  died,  Padarath 
Singh  y.  Rajaram,  4  All.  285. 
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of  setting  aside  the  sale  unconditionally  would  be  "  that 
the  property,  on  going  back,  will  come  to  be  enjoyed  by 
the  joint  family  as  it  was  before  the  mortgage  and  sale ; 
and  of  necessity,  by  virtue  of  the  provisions  of  the  Mitak- 
shara  law,  will  return  to  the  management  of  the  very  man 
(second  defendant)  who  obtained  Rs.  3,000  from  the  first 
defendant  on  the  pretended  security  afforded  by  the  mort- 
gage, which  did  not  seem  to  y^cord  very  well  with  equity 
and  good  conscience  ;*'  also  that  the  Full  Bench  decision, 
which  settled  (3  B.  L.  R.  (F.  B.)  31 ;  S.  0. 12  Suth.  (F.  B.)  1) 
that  such  a  deed  might  be  set  aside,  refrained  from  saying  enforced  by 
on  what  terms  such  relief  was  to  be  granted,  proceeded  to 
point  out  that  the  father  might,  at  any  moment,  claim  a 
partition.  ''  And  plainly  the  first  defendant  is  in  equity 
entitled  as  against  the  father  to  insist  uppn  his  calling  his 
share  into  being,  and  realising  it  for  their  benefit.  He 
obtained  their  money  by  representing  that  he  had  a  power 
to  charge  the  joint  family  property,  which  he  knew  at  the 
time  he  did  not  possess  :  he  is,  therefore,  at  least  bound  to 
make  good  to  them  that  representation,  so  far  as  he  can, 
by  the  exercise  of  such  proprietary  right  over  the  same  pro- 
perty as  he  individually  possesses.  Substantially  the  same 
reasoning  applies  to  the  eldest  son  (plaintiff),  who  aided  his 
&ther  in  effecting  the  mortgage.  On  the  whole,  then,  we 
are  of  opinion  that  a  decree  ought  to  be  given  to  the  plain- 
tife  to  the  effect  that  the  property  be  recovered  by  the 
plaintiffs  for  the  joint  family,  but  that  this  decree  must  be 
accompanied  by  a  declaration  that  on  recovery,  the  pro- 
perty be  held  and  enjoyed  by  the  family  in  defined  shares, 
viz.,  one-third  belonging  to  the  father  (second  defendant), 
one-third  to  the  eldest  son  (the  plaintiff),  and  one-third  to 
the  second  son,  a  minor ;  and  that  it  be  also  declared  that 
the  shares  of  the  father  and  of  the  eldest  son  be  jointly  and 
severally  subject  to  the  lien  thereon  of  the  first  defendant 
for  the  repayment  of  the  sum  of  Rs.  3,000  advanced  by  the 
first  defendant  to  the  second  defendant,  and  interest  thereon 
at  six  per  cent,  from  the  date  of  the  loan  until  repayment.'' 
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ALIENATIONS  BY  A  SINGLE  HEMBBB. 


Judicial  Com- 
mittee. 


Remediee^ 
against  alien- 
ation. 


Upon  this  decision  tlie  Judicial  Committee  remarked  (k), 
"  There  appears  to  be  little  substantial  different  between 
the  law  thus  enunciated  and  that  which  has  been  established 
at  Madras  and  Bombay ;  except  that  the  application  of  the 
former  may  depend  upon  the  view  the  Judges  may  take  of 
the  equities  of  the  particular  case ;  whereas  the  latter  estab- 
lishes a  broad  and  general  rule  defining  the  right  of  the 
creditor/* 

§  839.  The  question  now  discussed  has  never  come  before 
the  Privy  Council  in  such  a  form  as  to  require  decision.  In 
the  case  of  Bhugwandeen  v.  Myna  Baee  (l),  there  is  a  didum 
that  ''  between  coparceners  there  can  be  no  alienation  by 
one  without  the  consent  of  the  others.''  In  another  case^ 
where  one  of  several  joint  proprietors  had  mortgaged  his 
share,  the  Court  said,  '*  The  sharers,  however,  do  not  appewr 
to  have  been  members  of  a  joint  and  undivided  Hindu  family, 
but  to  have  enjoyed  their  respective  shares  in  severalty. 
It  is,  therefore,  clear  that  the  mortgagor  had  power 
to  pledge  his  own  undivided  share  in  these  villages"  (m). 
On  the  other  hand,  in  cases  where  the  point  was  directly 
taken,  but  unnecessary  to  be  decided,  the  Judicial  Committee 
treated  it  as  still  doubtful  (n).  In  the  last  case  where  the 
point  arose  the  Judicial  Committee  appear  to  treat  the  law 
in  Madras  and  Bombay  as  being  settled  in  the  manner  above 
stated,  while  they  treated  the  contrary  ruling  of  the  Bengal 
Courts  as  a  matter  still  open  to  doubt  in  cases  within  their 
jurisdiction  (o). 

§  340.  The  remedies  possessed  by  one  member  of  a  family 
against  alienations  made  by  another  member,  depend,  of 
course,  upon  the  view  taken  by  the  Courts  of  the  validity  of 
such  alienations.    According  to  the  law  administered  in 


Vk)  Deendyal  t.  Jugdeep,  4  I.  A.  255 ;  S.  G.  8  Gal.  198. 

(0  11  M.  I.  A.  at  p.  516;  S.  G.  9  Sath.  (P.  G.)  2». 

(m)  Byjnath  v.  Ramoodeeny  II.  A.  at  p.  119 ;  8.  G.  21  Snih.  23S. 

(n)  Qirdharee  Loll  v.  Kantoo  Loll,  1 1.  A.  at  p.  329 ;  8.  C.  14  B.  L.  B.  187 ; 
8.  G.  22  Snth.  56 ;  Phoollxu  Koonwwr  y.  LaXla  Jogeahur.S  I.  A.  at  p.  27 :  8.  0. 
1  Gal.  226;  8.  G.  25  Suth  286 ;  De^ndya^  t.  Juyc^,  4  I.  A.  at  p.  252 ;  8.  C.I 

(o)  Suraj  BunH  Koer  t.  Sheo  Pr<y9had,  6 1.  A.  88 ;  8.  G.  5  GaL  148, 
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Madras  and  Bombay^  such  alienations^  whatever  they  may 
profess  to  convey^  are  valid  to  the  extent  of  the  alienor^s 
own  interest  in  the  property.  Hence^  no  snit  could  be 
maintained  for  the  absolute  cancelment  of  such  an  alienation  ^ 
still  less  for  recovery  of  the  whole  property,  on  the  ground 
that  the  illegal  alienation  by  the  father  or  other  member 
had  given  the.  plaintiff  the  right  to  seek  possession  for  him- 
self. But  when  the  alienee  takes  exclusive  possession  of  any 
specific  portion  of  the  joint  property,  he  will  be  liable  to  be 
tamed  out  at  the  suit  of  the  other  coparceners;  for  till 
partition  each  has  an  undivided  interest  in  the  whole,  and,  of 
course,  the  vendee,  claiming  under  one  co-sharer,  cannot  be 
in  a  better  position  than  the  person  under  whom  he  claims  (p)  • 
And  even  where  there  has  been  no  dispossession;  if  one 
member  of  an  undivided  family  has,  by  gift,  mortgage,  alien- 
ation, or  devise,  disposed  of  the  family  property  to  a  greater 
extent  than  the  law  entitles  him  to  do,  the  other  members 
Iiave  a  right  to  have  the  transaction  declared  illegal,  and 
set  aside  so  far  as  it  is  illegal  {q).  And  in  such  a  suit  the 
alienation  would  be  set  aside,  wholly  or  in  part,  according 
as  the  doctrine  of  Bengal  or  Madras  and  Bombay  was  held 
to  govern  the  case.  A  fortiori,  a  sale  which  was  an  absolute 
fraud  upon  the  family,  and  known  by  the  purchaser  to  be 
such,  would  be  rescinded  by  all  the  Courts,  as  the  equity  by 
means  of  which  it  can  be  worked  out,  would  absolutely 
£afl(r). 

Even  according  to  the  rules  laid  down  by  the  Bengal  Not  forf eifcore. 
Courts,  a  son  is  not  entitled  upon  proof  of  alienation  by  his 
father,  to  apply  to  have  his  own  name  substituted  on  the 
registry  in  place  of  his  father's  name,  and  to  have  his  own 
exclusive  possession  and  ownership  decreed,  in  place  of 

ip)  VenkatacheUa  t.  Chinnaiya,  6  Mad.  H.  G.  166 ;  ante,  §  275. 

(o)  Kanukurty  t.  Vencataramdass,  4  Mad.  Jar.  251 ;  Kanth  NarcUn  ▼.  Prem 
LatZ  Sath.  102:  £aja Ram  Tewary  t.  Ltuihmun,  8  Snth.  16 :  Retoo y.  Lalljee, 
24  Sath.  999  s  (JMnna  Sunyaai  t.  Suriya,  5  Mad.  196.  As  to  declaratory 
decrees,  see  Doreuinga  y.  KaUma  Nachiar,  2  I.  A.  169 ;  S.  0. 15  B.  L.  B.  88 ; 
8.  C.  2S  Satii.  814.  As  to  the  period  of  liinitation,  see  Act  XV  of  1877,  Sohed. 
II.  §  126 ;  Raja  Ram  Tewary  y.  Luchmun  Perahad,  uh.  mup, 

(r;  Ravji  r.  Qangadharbhat^  4  Bom.  29 ;  Sadashiv  y.  Dhakvibaii  5  Bom.  460. 
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tliat  proviouBly  existing  in  the  liead  of  tlie  family  («)•  But 
lie  is  entitled  to  sue  for  possession  of  the  whole  property  on 
behalf  of  the  undivided  family^  although  that  whole  includes 
the  share  of  the  person  who  makes  the  alienation  leaving^ 
the  purchaser  to  take  proceedings  to  ascertain  that  share 
by  partition  {t) 

Kqmtie«on  §  341.  It  does  not,  however,  follow  that  any  member  of 

aiienaUon.  ^^^  family  can  set  aside  such  alienations  unconditionally. 

The  rule  is  that  the  party  setting  aside  the  sale  must  make 
good  to  the  purchaser  the  amount  he  has  paid,  so  far  as 
that  amount  has  benefited  himself,  either  by  entering  into 
the  joint  assets,  or  from  having  been  applied  in  paying  off 
charges  upon  the  property  which  would  have  been  a  lien 
upon  it  in  his  hands.  In  the  leading  case  in  Bengal  (u)  the 
following  question  was  referred  to  a  Full  Bench  Court, 
*'  Whether  under  the  Mitakshara  law,  a  son  who  recovers 
his  ancestral  estate  from  a  purchaser  from  the  father,  on 
proof  that  there  was  no  such  necessity  as  would  legalise 
the  sale,  and  that  he  never  acquiesced  in  the  alienation,  is 
bound  in  equity  to  refund  the  purchase  money  before  recov- 
ering possession  of  the  alienated  property  V  PeacoeJc,  C.  J., 
replied  that  '^  in  the  absence  of  proof  of  circumstances  which 
would  give  the  purchaser  an,  equitable  right  to  compel  a 
refund  from  the  son,  the  latter  would  be  entitled  to  recover 
without  refunding  the  purchase  money  or  any  part  of  it. 
We  ought  to  add  that  if  it  is  proved  to  the  satisfaction  of 
the  Court  that  the  purchase  money  was  carried  to  the  assets 
of  the  joint  estate,  and  that  the  son  had  the  benefit  of  his 
share  of  it,  he  could  not  recover  his  share  of  the  estate 
without  refunding  his  share  of  the  purchase  money  ;  so  i£ 

(«)  Chutter  V.  Bikaoq,&.  D.  of  1860,  282 ;  KaiUh  Narain  ▼.  PremLall,  8  Sutii. 
102.    See  cases  in  N.-W.  P.  cited,  LalH  Kuar  v.  Qangay  7  N.-W.  P.  277. 

(0  Haunman  v.  Bahoo  Kxshen,  8  B.  L.  B.  868 ;  S.  0.  16  Suth.  (F.  B.)  6  ; 
Deendial  v.  Jugdeep  Narain,  4  I.  A.  247 ;  S.  C.  8  Oal.  198 ;  Hurdey  Narain  t. 
Rooder  Perkash,  11  I.  A.  26 ;  S.  G.  10  Cal.  626.  See  as  to  the  right  of  any  one 
to  sue  in  respect  of  his  own  share,  Phoolbaa  Kooer  ▼.  Lalla  Juggessur,  18  Satii. 
48. 

(u)  Uodh4)o  w.Kolhur,  B.  L.  E.  Sap.  Vol.  1018;  S.  G.  9  Snth.  611,  followed 
in  Haunman  v.  Bahoo  Kiahen,  8  B.  L.  B.  868 ;  S.  G.  16  Suth.  (F.  B.)  6 ;  ifo* 
kundi  V.  Sarabaukh,  6  All.  417 ;  Ajit  Singh  v.  Bijai  Bahadur,  11 1.  A.  811« 
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it  should  be  proved  that  the  sale  was  effected  for  the  pur-  Eqmties  on 
pose  of  paying  off  a  valid  incumbrance  on  the  estate  which  alienation  ^ 
was  binding  upon  the  son,  and  the  purchase  money  was 
employed  in  freeing  the  estate  from  the  incumbrance,  the 
purchaser  would  be  entitled  to  stand  in  the  place  of  the 
incumbrancer,  notwithstanding  the  incumbrance  might  be 
such  that  the  incumbrancer  could  not  have  compelled  the 
immediate  discharge  of  it,  and  that  the  decree  for  the 
recovery  by  the  son  of  the  ancestral  property,  or  of  his  share 
of  it,  as  the  case  might  be,  would  be  good ;  but  should  be 
subject  to  such  right  of  the  purchaser  to  stand  in  the  place 
of  the  incumbrancer.  It  appears  to  me,  however,  that  the 
onii8  lies  upon  the  defendant  to  show  that  the  purchase 
money  was  so  applied.  I  do  not  concur  with  the  decision 
which  has  been  referred  to  (v),  in  which  it  is  said  that  '^  in 
the  absence  of  evidence  to  the  contrary,  it  must  be  assumed 
that  the  price  received  by  the  father  became  a  part  of  the 
assets  of  the  joint  family."  If  the  father  was  not  entitled 
to  raise  the  money  by  sale  of  the  estate,  and  the  son  is 
entitled  to  set  aside  that  sale,  the  onus  lies  on  the  person 
who  contends  that  the  son  is  bound  to  refund  the  purchase 
money  before  he  can  recover  the  estate,  to  show  that  the 
son  had  the  benefit  of  his  share  of  that  purchase  money. 
If  it  should  appear  that  he  consented  to  take  the  benefit  of 
the  purchase  money  with  a  knowledge  of  the  facts,  it  would 
be  evidence  of  his  acquiescence  in  the  sale"  {w). 

§  342.  The  doctrine  laid  down  by  the  High  Court  of 
Bengal  in  the  above  case  is  still  good  law  where  the  alien- 
ation is  made  by  a  coparcener  other  than  a  father,  and  is 
complained  of  by  coparceners  who  are  not  his  sons.  But 
under  the  actual  facts  of  that  case,  and  since  the  decision 
in  Girdhari  Lull  v.  Kantoo  Lall,  (§  285)  the  ruling  to  be 
applied  would  now  be  different.  If  the  alienation  were 
made  for  an  antecedent  debt,  it  would  be  absolutely  binding 
on  the  sons.    If  it  were  not  made  for  an  antecedent  debt 


iv)  Muddun  Oopal  v.  Ram  Buksh,  6  Sufch.  71. 
(t»)  Ace.  Gangaoai  v.  Vamanajij  2  Bom.  H.  C.  318. 
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the  sons  could  only  set  it  aside  on  paying  the  full  purchase 
money^  this  being  a  debt  for  which  their  father  wonld  be 
liable  to  the  purchaser  as  for  failare  of  consideration  on 
the  sale  being  cancelled^  and  for  which  in  consequence 
they  and  their  share  of  the  property  would  be  ultimately 
responsible.  If  the  property  sold  was  not  more  than  would 
fall  to  the  father  on  partition^  it  would  be  open  to  the 
Court  to  award  it  at  once  to  the  purchaser  as  his  share, 
free  of  all  claims  and  equities  from  the  sons  (x), 

for  personal  §  ^43.  When  the  sale  was  made  to  discharge  the  personal 

debt  of  coheir;  debt  of  the  alienor,  it  was  considered  that  there  was  no 
equity  to  refund  the  purchase  money,  on  setting  aside  the 
sale.  Nor  did  it  make  any  difference  that  the  defendant 
was  an  innocent  purchaser  for  value  at  an  auction.  He  had 
every  opportunity  of  making  enquiry,  and  must  have  known 
the  extreme  danger  of  purchasing  an  interest  which  had 
been  originally  bought  from  a  single  member  of  a  joint 
undivided  family  living  under  the  Mitakshara  law  (y)«  So, 
the  value  of  improvements  made  by  one  who  has  purchased 
with  knowledge  of  fraud,  or  after  such  fraud  has  come  to 
his  knowledge,  cannot  be  recovered.  But  I  apprehend  it 
would  be  different  where  the  sale  was  merely  set  aside  as 
being  beyond  the  powers  of  the  vendor  (z). 

where  sale  partly       §  344.  An  intermediate  case  is  where  the  sale  of  the  whole 
juBtifiable.  property  is  not  justifiable,  but  a  sale  of  part  would  have  been 

justifiable,  or  where  part  of  the  consideration  was  applied 
to  purposes  so  benefioial  to  the  family,  that  in  respect  of  it 
an  equity  arises  in  favour  of  the  purchaser  as  against  a  mem- 
ber of  the  family  seeking  to  set  aside  the  transaction.  In  one 
case  (a)  the  suit  was  by  a  son  to  set  aside  a  conditional  deed 
of  sale  executed  by  his  father  and  his  father's  brother,  so  far 

(x)  Koer  Haemat  v.  Sunder  Das,  11  Cal.  396. 

(y)  Nathu  v.  Chadi,  4  B.  L.  B.  (A.  C.  J.)  15 ;  S.  C.  Sub  nomine,  Nuthoo 
V.  Chedee,  12  Suth.  447. 

(a)  Sadaehiv  v.  Dhakuhai,  6  Bom.  450. 

(a)  Jlajaram  Teioar  v.  Luchmun,  4  B.  L.  B  (A.  C.  J.)  118—125:  S.  0.  13 
Suth.  478. 


Digitized  by 


Google 


UKITEB  MITAKSHABA  LAW.  S95 

as  it  affected  his  father's  moiety  of  the  property.  It  appear* 
ed  that  the  deed  was  executed  upon  a  loan  of  money,  part 
of  which  was  properly  borrowed  on  grounds  of  legal  neces- 
sity, while  the  remainder  was  not.  The  principal  Sudr  Amin 
treated  the  deed  as  valid  in  respect  of  a  portion  of  the  land  Eqiutieaon 

,     Ml     .  .      t>  .t  .1        ..  -1.1     setting ande.- 

in  proportion  to  that  part  of  the  consideration  money  which 
was  borrowed  for  and  spent  in  a  matter  of  legal  necessity, 
and  void  as  to  the  residue  of  the  land  conveyed.  Sir  Barnes 
Peacock,  C.  J.,  considered  the  correctness  of  this  principle 
to  be  very  doubtful,  and  intimated  that  in  such  a  case  the 
more  reasonable  course  would  be,  that  upon  the  defendant's 
establishing  the  necessity  for  part  of  the  loan,  the  Court 
should  decree  that  the  deed  should  be  set  aside,  and  the 
plaintiff  recover  possession  upon  his  paying  the  amount 
which  was  legally  taken  up  for  necessary  purposes  recogniz- 
ed by  law,  or  that  the  deed  should  be  set  aside  in  proportion. 
No  decision  was  given,  however,  as  no  relief  could  be  given 
for  want  of  necessary  parties.  In  some  later  cases  the  course 
adopted  was  to  set  aside  the  deed  on  payment  of  so  much  of 
the  consideration  money  as  was  a  proper  charge  upon  the 
estate  (ft). 

So  also,  even  though  the  charge  has  not  been  created  for  Laohes.. 
&mily  purposes,  if  there  are  circumstances  of  laches  or 
acquiescence  which  would  render  it  inequitable  that  the  deed 
should  be  set  aside  unconditionally,  the  Court  will  compel 
a  refund  of  the  purchase  money  (c)» 

§  345.  In-  some  cases  where  the  Court  considered  that  the  Necessity  for 
plaintiff  should  have  offered  to  refund  the  purchase  money,  off®^^^'®^^^* 
and  the  plaint  contained  no  such  offer,  the  suit  was  dis- 
missed, the  plaintiff  being  at  liberty  to  bring  a  fresh  suit 
differently  framed  {d).    This  seems  to  be  a  mere  question  of 

(b)  Shurrut  ▼.  Bholanath,  15  B.  L.  R.  850 ;  S.  C.  Sub  nomine^  Suraty.  AshoO' 
ioih^  24  Smth.  46.  See,  too,  the  uudogoos  cases  of  alienations  by  a  widow, 
Phoolchund  v.  Bughoohuns,  9  Suth.  108 ;  Mutteeram  v.  Qopaul,  11  B.  L.  R. 
416;  S.  G.  SOSoih.  187;  Konwurw,  Ham  Ohunder^4tl,  A,52,66;  8.  C.  2  Gal. 
841 ;  SadtuMv  t.  Dhdkuhai,  5  Bom.  450 ;  Suhramanxa  v.  Ponnusami,  8  Mad.  92. 

(e)  auruh  t.  Shew  Qohind,  11  B.  L.  B.  Appx.  29. 

id)  Sitpra,  note  (b)  11  B.  L.  B.  416 ;  tb.,  Appx.  29 ;  Suprat  note  (c)»  See^ 
Vurga  Pra$ad  r.  NoMOMish,  1  All.  591» 
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pleading.  If^  as  Sir  Barnes  Fea^cock  said  {e),  the  onus  liea 
on  the  defendant  to  allege  and  establish  circnmstances  which 
entitle  him  to  such  repayment^  one  would  imagine  that  the 
proper  course  would  be  for  the  plaintiff  to  claim  to  have  the 
deed  set  aside,  as  not  being  for  a  matter  of  legal  necessity 
or  with  the  consent  of  the  family,  and  for  the  defendant  to 
get  rid  of  this  case,  wholly  or  in  part,  by  showing  the 
circumstances  which  made  out  his  equity  to  repayment. 
Where  the  plaintiff  deliberately  elected  to  rest  his  case  upon 
an  allegation  of  wasteful  and  extravagant  borrowing,  and 
failed  to  make  out  that  case,  the  Court  refused  to  allow  him 
to  repay  the  purchase  money,  and  have  the  deed  can-» 
celled  (/).  . 

§  346.  When  we  come  to  Bengal  law,  as  laid  down  by 
Jimuta  Vahana,  the  whole  of  the  above  distinctions  at  once 
vanish.  I  have  already  (§  235)  pointed  out  the  process  by 
which  he  got  rid  of  the  principle  which  pervades  the  Benares 
law,  that  property  in  a  son  is  by  birth,  and  established  the 
opposite  principle,  that  a  son  is  simply  heir  presumptive  to 
his  father,  and  entitled  to  nothing  more  than  his  father 
chooses  to  leave  him.  This  doctrine,  in  which  an  admission 
that  alienations  by  a  father  of  ancestral  property  were 
immoral  was  coupled  with  an  assertion  that  they  were  valid^ 
naturally  exercised  the  minds  of  English  lawyers  a  good 
deal.  They  would  have  accepted  the  assertion  as  a  matter 
of  course,  but  they  were  perplexed  by  the  admission. 
Accordingly,  we  find  that  Mr.  W.  MacNaghten  laid  down 
the  law  in  a  way  which  was  really  nothing  more  than  the 
Mitakshara  over  again,  and  Sir  Hyde  East  in  1819  took 
very  much  the  same  view  (§  236).  The  Futwahs  of  the 
pandits  were  persistently  given  in  accordance  with  the  doc- 
trines of  Jimuta  Vahana.  But  these  futwahs  appeared  to 
be  contradictory,  because  they  were  applied  to  two  different 
states  of  fact,  viz.,  alienations  and  distributions.  To  an 
English  lawyer  it  seemed  obvious,  that  if  a  man  could  give 


.  (e)  Modhoo  Y.  Kolhur,  B.  L.  B.  Sup.  Vol.  1018 ;  S.  C.  9  Suth.  511. 
(/)  Miiddun  Gopal  v.  Rum  Bukshy  6  Suth.  74. 
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his  property  to  strangers,  lie  could  also  give  it  to  his  sons ; 
and  that  if  he  could  give  everything  to  one  son,  to  the 
exclusion  of  the  others,  a  fortiori  he  could  give  it  to  all  of 
them  in  any  proportions  he  wished.  But  a  Hindu  pandit 
treated  one  proceeding  as  an  alienation  and  the  other  as 
a  partition.  He  produced  one  set  of  texts  from  Jimuta 
Yahana  to  show  that  the  former  proceeding  was  valid,  and 
another  set  of  texts,  also  from  Jimuta  Vahana,  to  show  that 
the  latter  was  invalid.  It  is  not  surprising  that  there  was 
a  good  deal  of  confusion  before  the  law  was  finally  settled. 
As  regards  the  right  of  a  father  in  Bengal  to  make  an 
unequal  partition  among  his  sons,  it  can  hardly  be  said  that 
the  law  is  satisfactorily  settled  even  now. 

§347.  The  earliest  reported  case  is  in  1792,  when  a  AUenations  by 
bequest  (g)  by  the  Zemindar  of  Nuddea  of  his  entire  ances-  ^*^^®^" 
tral  Zemindary  to  his  eldest  son  was  supported.  The  docu* 
ment  recited  that  the  Zemindary  was  impartible,  in  which 
case,  of  course,  it  was  unnecessary.  The  opinions  of  nume- 
rous pandits  in  different  parts  of  the  country  are  said  to  have 
been  taken,  and  the  majority  of  them  declared,  that  whether 
the  Zemindary  had  been  previously  exempt  from  division 
or  not,  the  gift  settling  the  Zemindary  on  the  eldest  son 
with  a  provision  for  the  younger  ones,  was  valid.  This  view 
was  afltamLed  by  the  Sudr  Court.  Mr.  Colebrooke  appends 
a  note  to  the  case  in  which  he  agrees  with  the  pandits^ 
opinion,  as  being  in  accordance  with  the  doctrines  of  Jimuta 
Vahana.  He  ends  by  saying,  "  No  opinion  was  taken  from 
the  law  officers  of  the  Sudr  Court  in  this  case.  But  it  has 
been  received  as  a  precedent  which  settles  the  question  of  a 
father^s  power  to  make  an  actual  disposition  of  his  property, 
even  contrary  to  the  injunctions  of  the  law,  whether  by  gift 
or  by  will,  or  by  distribution  of  shares"  (A).  This  decision 
was  followed  in  1800  by  the  Supreme  Court,  which  affirmed 

ig)  The  document  is  Bometimes  spoken  of  as  a  will,  sometimes  as  a  deed  of 
gift ;  it  seems  really  to  have  been  the  former. 

(h)  Eshanchund  v.  Eshorchund,  1  S.  D.  2.  The  judgment  of  the  Sudr  Court 
wiU  be  found  in  2  Stra.  H.  L  447. 
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the  validity  of  the  wills  of  Rajah  Nohhiasen  and  Nemy 
Chum  Mullich,  by  which  ancestral  immovable  property  had 
been  disposed  of^  in  the  former  case  at  all  events^  to  the 
prejudice  of  the  testator's  sons  (i).  And  in  1812  the  Sudr 
Courts  after  consulting  their  pandits^  held  that  a  gift  by  a 
father  of  his  whole  estate^  real  and  personal^  ancestral  and 
otherwise,  to  a  younger  son  during  the  life  of  the  elder  was 
valid,  though  immoral,  the  gift  of  the  whole  ancestral  landed 
property  being  forbidden  (k).  In  1816,  however,  the  law 
was  unsettled  again  by  the  case  of  Bhowanny  Chum  v.  The 
Heirs  of  Bamhaunt  (I).  That  case  will  be  discussed  more 
fully  hereafter  (§  450),  but  it  is  sufficient  here  to  point  out, 
that  it  was  a  case  where  a  father  had  made  an  unequal  parti- 
tion among  his  sons.  The  pandits  practically  found,  that  as 
a  partition,  it  was  invalid  from  its  inequality,  and  that  it 
could  not  be  supported  as  a  gift,  because  there  had  been  no 
delivery  of  possession.  The  result  was  that  the  partition 
Rifflitsof  BOM  ^^®  ®®^  aside.  The  case  is  followed  by  an  elaborate  note 
in  which  the  opinions  of  the  pandits  in  this  and  the  two 
previous  cases  in  the  Sudr  Court  are  examined,  and  the 
writer  intimates  that  those  cases  had  probably  been  incor- 
rectly decided,  so  far  as  they  respect  the  ancestral  immov- 
able estate  (m).  It  is  evident,  however,  that  the  pandits 
would  not  have  agreed  in  this  view,  for  we  find  that  in  1821 
they  pronounced  opinions  affirming  a  gift  by  a  father  of  an 
ancestral  taluq  to  one  of  his  eleven  sons  (n),  and  in  1829 
they  supported  a  sale  by  a  Zemindar  of  an  ancestral  talnq 
during  the  life  of  his  son.  They  laid  down  the  broad 
principle,  "  The  law  as  current  in  Bengal  recognizes  no 
proprietary  right  in  the  son,  so  long  as  that  of  the  father 
is  existent ;  and  therefore  in  the  case  stated,  as  Bam  ShutV' 

(i)  F.  MaoK.  856,  840. 

Ik)  Banikoomar  v.  Kishenkunker,  2  S.  D.  42  (52) ;  F.  MaoN.  277. 

h)  2  S.  D.  202  (269) ;  F.  MaoN.  283,  294. 

(m)  These  oonflioting  opixuons  were  probably  before  Sir  Hyde  East  in  1820, 
when  he  pronounoed  his  judgment  in  Cossinaut  Bysack  v.  Hurrooso<mdry  (2  M. 
Dig.  196),  where  he  balances  against  each  other  two  oonflioting  sets  of  texts, 
with  am  evident  consoionsness  that  he  had  got  into  a  labyrinth  to  which  he  did 
not  possess  the  clue. 

(n)  Raujkrimo  v.  Taraneychum,  F.  MaoN.  265,  Appx.  viii. 
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hev^g  (the  father's)  riglit  in  tlie  so3,  was  existent,  Mohun 
Chwnd  (tte  son)  could  have  no  claim  upon  it*'  (o).  Finally, 
in  1831,  the  same  question  arose  again  in  the  Supreme  Court 
of  Bengal,  and  was  referred  to  the  Judges  of  the  Sudr 
Dewanny,  who  returned  the  following  certificate :  "  On 
mature  consideration  of  the  points  referred  to  us,  we  are 
imanimously  of  opinion  that  the  only  doctrine  that  can  be 
held  by  the  Su^  Dewanny  Adalut,  consistently  with  the 
decisions  of  the  Court,  and  the  customs  and  usages  of  the 
people,  is,  that  a  Hindu,  who  has  sons,  can  sell,  give,  or 
pledge,  without  their  consent,  immovable  ancestral  pro- 
perty, situated  in  the  province  of  Bengal  j  and  that  with- 
out the  consent  of  the  sons,  he  can,  by  will,  prevent,  alter  or 
affect  their  succession  to  such  property*'  (p).  This  certifi- 
cate has  ever  since  been  accepted  as  settling  the  law  in 
Bengal,  on  the  points  to  which  it  refers  (9),  and  it  makes  no 
difference  that  the  property  is  impartible,  and  descends  by 
the  rule  of  primogeniture  (r).  Of  course  there  never  was 
any  doubt  as  to  the  right  of  a  Bengal  proprietor  to  dispose 
of  his  property  to  the  prejudice  of  relations  other  than  his 
own  issue  (s), 

§  348.  As  regards  those  who  are  coparceners  in  Bengal,  Rigbteof  co. 
that  is  brothers,  cousins,  or  the  like,  who  have  taken  pro-  P*'*^'*®"- 
perty  jointly  by  descent,  or  who  have  acquired  it  jointly, 
there  is  also  no  difficulty.  In  Bengal  the  right  of  every 
coparcener  is  to  a  definite  share,  though  to  an  unascertained 
portion  of  the  whole  property  (§  241).  This  right  passes  by 
inheritance  to  female  or  other  relations,  just  as  if  it  were 
already  divided,  and  it  may  be  disposed  of  by  each  male 
proprietor  just  as  if  it  were  separate  or  self-acquired  pro- 
Co)  Kumla  T.  Oooroo,  4  S.  D.  822  (410). 

e(p)  Juggomohun  v,  Neemoo,  Morton,  90  ;  Motee  Lai  ▼.  Mitterjeet,  6  8.  D.  78 
yj.  A  note  follows  that  this  certificate  ovemiles  the  case  of  Bhxnoanny  Chum. 
really  did  nothing  of  the  Bort. 

(9)  ^e-per  curiam^  RarnkishorB  y.  Bhoohunmoyeet  8.  D.  of  1859,  260  ;1S.  C. 
i#a.  on  review,  8.  D.  of  1860,  i.  489. 
(r)  Uddoy  t.  JadubUUy  6  Oal.  118 :  Narain  v.  LokenathJ  Cal.  461. 
(f)  F.  MaoN.  860;  Bhowanee  y.  ML  Taramunee,  8  8.  D.  188  (184) ;  Sheodas 
T.  Aununci,  8  8.  D.  284  (818) :  Tamee  Chum  y.  Mt.  Dasee,  8  8.  D.  897  (530). 
Ai  to  the  right!  of  an  adopted  son,  see  ante,  §  158  and  note. 
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perty.  And  snch  alienations  will  be  taken  into  account  as 
part  of  his  share  in  the  event  of  a  partition.  Bat,  of  coarse^ 
no  one  can  dispose  of  more  than  his  share,  unless  by  consent 
of  the  others,  or  for  necessary  purposes  {t) .  And  so  an  undi- 
vided coparcener  may  in  Bengal  lease  out  his  own  share^ 
and  put  his  lessee  in  possession  (n).  But  as  a  son  has  no 
interest  in  his  father's  property  during  the  father's  life,  a 
sale  of  such  property  by  him  during  the  father's  life  would 
be  wholly  void,  and  it  has  been  ruled  that  if  the  purchaser 
had  got  into  possession,  the  son  himself  might  recover  the 
property  from  him  when  his  own  title  as  heir  accrued.  The 
purchaser,  however,  would  have  a  right  to  recover  the  pur- 
chase-money {v). 

§  349.  It  has  been  held  in  the  Allahabad  High  Court  that 
an  agreement  by  one  coparcener  not  to  alienate  his  share  to 
any  one  except  his  coparcener  is  valid,  and  may  be  enforced, 
and  that  an  alienation  to  a  stranger  made  in  violation  of  such 
an  agreement  maybe  set  aside  at  the  suit  of  the  other  copar- 
ceners {w) .  The  former  part  of  the  ruling  is,  of  course,  beyond 
doubt.  But  it  may  be  questioned  whether  the  latter  part 
would  be  followed  by  those  Courts  which  recognize  the  right 
of  a  coparcener  to  dispose  of  his  share.  Can  an  agreement 
by  a  member  of  a  family  not  to  exercise  his  ordinary  rights 
of  property  be  enforced  against  a  stranger,  who  has  dealt 
with  him  in  ignorance  of  such  an  agreement  ?  In  other 
.  words,  can  the  agreement  operate  as  anything  more  than  a 
trust  in  favour  of  the  other  members  of  the  family,  which 
is  ineffectual  against  a  purchaser  for  value  without  notice 
of  the  trust  ?  (»). 

(0  Bcybuiub/i  v.  Mt.  Bv/neta,  1 S.  D.  44  (69) ;  Prannath  v.  Caliahunkur,  1 S.  D. 
45  (60)  ;  Anundchund  v.  Kishenf  1  S.  D.  115  (152),  where,  see  Mr.  Golebrooke's 
notes.  RamkunhcLee  t.  Bung  Chundj  8  S.  D.  17  (''^2) ;  Kounla  y.  Ram  Hur^e, 
4  S.  D.  196  (247) ;  Sakhatoat  v.  THlok,  5  S.  D.  838  (897) ;  2  W.  MacN.  291, 294, 
296,  806  n.,  818. 

(w)  Ram  Debul  v.  Mitterjeet,  17  Suth.  420 ;  Macdonald  v.  Lalla  8hib,  21 
Suth.  17. 

(v)  Qunganarain  v.  Bulram,  2  M.  Dig.  152. 

(w)Lakhmi  Y,Tori,l  A11.6L8.    See  Lachmin  y.Koteahar,  2  AU.  826.    See 

(x)  See  Kanna  Piaharodi  v.  Komhi  Achen^  8  Mad.  881 :  AU  Hcisany.  Dhirja^ 
4  All.  518. 
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§  350.  Tliroughont  the  preceding  paragraphs  no  distinc-  Casea  of  gift. 
tion  has  been  drawn  between  gifts  and  transfers  far  valu- 
able consideration.  The  High  Courts  of  Madras  and  Bom- 
bay it  will  be  remembered,  allow  a  coparcener  to  alien  his 
undivided  share  for  value,  but  not  by  way  of  gift  (§§  332, 
835),  and  according  to  the  view  taken  by  the  High  Court 
of  Bengal,  equities  would  arise  in  favour  of  a  purchaser  for 
value  which  would  not  exist  in  favour  of  a  donee.  Where 
a  transaction  can  only  be  supported  on  the  plea  of  necessity, 
of  ooturse  a  gift  could  never  be  valid.  An  exception  may 
exist,  perhaps,  in  favoifr  of  gifts  of  a  certain  part  of  the  Gifts. 
property  for  pious  purposes.  These  will  be  treated  of  at 
length  in  Chapter  XII  on  Religious  Endowments.  Whore 
property  is  absolutely  at  the  disposal  of  its  owner,  as  being 
the  property  of  a  father  under  Bengal  law,  or  the  separate 
or  self-acquired  property  of  any  person,  he  may  give  it 
away  as  freely  as  he  may  sell  or  mortgage  it  (y),  subject 
to  a<3ertain  extent  to  the  claims  of  those  who  are  entitled 
to  be  maintained  by  him  {z).  And  where  a  gift  is  valid  it 
may  be  accompanied  with  conditions,  such  as  that  the  donor  Conditional. 
should  be  maintained  by  the  donee  during  his  lifetime,  and 
that  his  exequial  ceremonies  should  be  performed  after  his 
death  in  consideration  of  the  gift  (a) ;  that  the  donee  should 
forego  claims  against  the  donor,  and  should  defray  expenses 
of  the  worship  of  the  idol  (i) ;  that  the  property  should 
pass  to  another  in  a  particular  event  (c).  So  a  donatio 
mortis  causa,  revocable  if  the  donor  should  recover  from  an 
illness,  is  valid  (d).  But  a  gift  will  be  invalid  which  creates  invalid, 
any  estate  unknown  to,  or  forbidden  by,  Hindu  law  (e). 
Provisions  which  are  repugnant  to  the  nature  of  the  grant, 

(y)  Saminadien  v.  Durmarajienj  Mad.  Deo.  of  1858,  291 ;  and  see  anthoritiea 
citod  ant€,  I  348,  note  (0, 2  Dig.  159. 
(s)  As  to  the  extent  to  which  this  limitation  applies,  see  post^  §  418. 

(a)  Ram  Narayun  v.  Mt  8ut  Bunseey  8  S.  D.  877  (508) ;  see  note. 

(b)  Madhubchunder  t.  Bamasoondree,  8.  D.  of  1858,  103;   QokoolNath  v. 
Imw  Lochun,  14  Gal.  222. 

(c)  Soorjeemoney  Dossee  t.  Denohundo.  9  M.  I.  A.  123,  135 ;  per  curiam^ 
l^igore  T.  Tagore,  4  B.  L.  E.  (O.  0.  J.)  192. 

{d)  VisalaUhmi  v.  Suhhu.  6  Mad.  H.  C.  270. 

(e)  Tagore  v.  Tagore,  4  B.  L.  R.  (O.  C.  J.)  108  j  S.  C.  9  B.  L.  R.  (P.  C.)  377 ; 
S.  C.  18  Suth.  859. 
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such  as  a  restraint  upon  alienation  or  partition  are  inva- 
lid (/).  So  are  all  conditions  which  are  iu:imoral  or  illegal. 
Where  the  gift  is  in  itself  good^  conditions  which  are 
repugnant^  or  illegal^  or  immoral  are  ineffectual^  but  the  gift 
itself  remains  good.  Where  the  illegal  condition  is  the 
consideration  for  the  gif t^  and  therefore  forms  an  essential 
part  of  it,  both  will  fail  (g).  Where  a  gift  is  already  com- 
plete so  that  the  property  has  completely  passed  from  the 
donor  to  the  donee,  any  conditions  that  may  be  subsequently 
added  are  absolutely  void,  since  the  person  who  attempts 
to  impose  them  has  ceased  to  have  any  right  to  do  so  (&)• 
Where  a  gift  to  A  for  life  is  followed  by  a  gift  of  the 
remainder  of  the  estate  to  B,  if  the  gift  to  A  is  void,  the 
estate  of  B  is  accelerated,  and  takes  effect  at  once  {%). 
And  of  course  the  same  principles  apply  to  a  transfer  for 
value. 

Yoaaemon.  §  ^^^'  ^^^  propositions  have  been  laid  down  with  more 

confidence  than  the  doctrine  that  under  Hindu  law  a  gift 
is  invalid  without  possession.  Yet  Hindu  law,  properly  so 
called,  appears  to  lay  little  stress  on  any  such  rule  as  specially 
applicable  to  gifts.  Gifts  have  been  always  favoured  by 
the  Brahman  lawyers,  for  the  obvious  reason  that  they  were 
generally  made  to  Brahmans.  The  early  sages  discuss  the 
law  of  gifts  with  special  reference  to  their  liability  to 
resumption.  This  depends  on  the  purpose  of  the  gift  or 
the  special  circumstances  of  the  giver.     Yrihaspati  says. 


if)  See  post,  §  887 ;  F.  MacN.  327 ;  Venkatramanna  v.  Brammanna,  4  Mad. 
H.  G.  846 ;  Amiruddaula  v.  Nateriy  6  Mad.  H.  C.  856 ;  Thakoor  KapUnauth  y. 
Govemmenty  18  B.  L.  R.  446,  457;  S.  C.  22  Suth.  17;  Anantha  r.  Nagamuthu, 
4  Mad.  200 ;  QoJcool  Nath  v.  Issur  LochuHy  14  Gal.  222 ;  AH  Hasan  v.  Dhirja^  4 
All.  518;  Narayanan  v.  KannaUy  7  Mad.  815 :  Bhairo  v.  Parmeshriy  7  All  516;. 
Transfer  of  Property  Act  (IV  of  1882),  §§  10,  12.  See  as  to  sach  oonditknu 
in  a  lease,  Vyankatroya  v.  Shivramhaty  7  Bom.  256.  See  per  curiamy  Tagore  y. 
Tagorcy  9  B.  L.  B.  (P.  G.)  895,  406 ;  8.  G.  18  Suth.  859 ;  and  Benaud  v.  T<hi. 
rangeauy  L.  B.  2  P.  G.  4.  Ab  to  agreements  between  oc^xtrceners  not  to  divide, 
see  vost  S  445. 

{g)Ram  Sarup  v.  Mt.  Belay  11 1.  A.  44 ;  S.  G.  6  AU.  818.  Transfer  of  Phk 
perty  Act  (IV  of  1882),  5§  25, 18. 

{h]  Bam  8arup  t.  Mt.  Belay  uh.  sup, 

(i)  Ajudhia  Buksh  v.  Mt.  Bukmxn  Kuar,  11 1.  A.  1.  Transfer  of  Property 
Act  (IV  of  1882),  §  27.  See  also  for  a  case  where  the  suhseqaent  estate  fiuls, 
%  16. 
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"Things  once  delivered  on  the  following  eight  accounts 
cannot  be  resumed;  for  the  pleasure  of  hearing  poets, 
musicians  or  the  Kke,  as  the  price  of  goods  sold,  as  a  nuptial 
gift  to  a  bride  or  her  family,  as  an  acknowledgment  to  a 
benefactor,  as  a  present  to  a  worthy  man,  from  natural 
affection,  or  from  friendship.  What  is  given  by  a  person 
in  wrath  or  excessive  joy,  or  through  inadvertence,  or 
daring  disease,  minority  or  madness,  or  under  the  influence 
of  terror,  or  by  one  intoxicated,  or  extremely  old,  or  by  an 
ontcaet  or  an  idiot,  or  by  a  man  afflicted  with  grief  or  with 
pain,  or  what  is  given  in  sport ;  all  this  is  declared  ungiven 
or  void.  If  any  thing  be  given  for  a  consideration  unper- 
formed, or  to  a  bad  man  mistaken  for  a  good  one,  or  for 
any  illegal  act,  the  owner  may  take  it  back^'  (fc).  Katya- 
yana  says,  that  "  He  who  delivers  not  a  present  which  he 
has  promised  to  a  priest,  shall  be  compelled  to  pay  it  as  a 
debt,  and  incurs  the  first  amercement ;"  and  Harita  lays 
it  down  broadly  that  ''  a  promise  legally  made  in  words, 
but  not  performed  in  deed,  is  a  debt  of  conscience  both  in 
this  world  and  the  next"  (Q.  In  one  case  reported  by 
Mr.  MacNaghten  (m)  where  the  facts  placed  before  the 
jmndit  stated,  ''It  does  not  clearly  appear  that  the  donee 
ever  took  possession  of  the  property  given ;"  his  futwah 
asserted  that  the  gift  could  not  be  resumed,  quoting  as 
authority  a  text  of  Mann  "  once  is  the  partition  of  an  in- 
heritance made ;  once  is  a  damsel  given  in  marriage ;  and 
once  does  a  man  say,  ''I  give."  These  three  are  by  good 
men  done  once  for  all  and  irrevocably."  No  doubt  the 
pundit  also  answered  that  even  without  a  gift  the  donee 
was  entitled  to  the  property  as  being  adopted  in  the  Kritrima 
form.  The  necessity  for  acceptance  is  put  more  prom- 
inently forward  by  Yajnavalkya  (w),  who  says,  "The 
acceptance  of  a  gift  should  be  public,  especially  of  immovable 

(k)  2  JHg,  174,  W  i  Narada,  Pt.  11.  oh.  iv.  Katyayana,  2  Dig.  197 ;  Mana,  viii. 
§S  2L2,  213 ;  Gotama,  2  Dig.  172.  See  aa  to  revocation  of  gifts  the  Transfer 
5f  Property  Act  (IV  of  1882),  §  126. 

(0  2  jW^.  170. 171. 

(m)  a  W7 MaoN.  249;  case  xUi.    See  also  caae  zxxv,  p.  248. 

(n)  II.  176. 
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property.  Whatever  may  be  lawfully  given  and  is  contracted 
to  be  given,  shall  not  after  gift  be  resumed."  So  far  as  this 
text  makes  possession  necessary  to  give  validity  to  a  gift, 
Tajnavalkya  seems  to  treat  it  as  standing  on  the  same  footing 
with  other  modes  of  transfer.  In  an  earlier  passage  (o),  he 
says,  "  Acquisition  by  title  is  stronger  than  possession,  unless 
this  has  come  down  from  ancestors.  But  acquisition  by  title 
is  of  no  avail  without  possession  for  a  short  time."  The  whole 
subject  is  discussed  at  considerable  length  by  the  author 
of  the  Mitakshara  under  two  headings,  of  possession  without 
a  title  and  of  a  title  without  possession  (p).  As  regards 
gift  he  says,  "  gift  consists  in  the  relinquishment  of  one's  own 
right,  and  the  creation  of  the  right  of  another ;  and  the 
creation  of  another  man's  right  is  completed  on  that  other's 
acceptance  of  the  gift  but  not  otherwise.  Acceptance  is 
made  by  three  means,  mental,  verbal  or  corporeal.  Mental 
acceptance  is  the  determination  to  appropriate;  verbal 
acceptance  is  the  utterance  of  the  expression,  this  is  mine  or 
the  like ;  corporeal  acceptance  is  manifold,  as  by  touching." 
"  In  the  case  of  land,  as  there  can  be  no  corporeal  acceptance 
without  enjoyment  of  the  produce,  it  must  be  accompanied  by 
some  little  possession;  otherwise  the  gift,  sale,  or  other 
transfer  is  not  complete.  A  title,  therefore,  without  corpo- 
real acceptance,  consisting  of  the  enjoyment  of  the  produce, 
is  weaker  than  a  title  accompanied  by  it  or  with  such 
corporeal  acceptance.  But  such  is  the  case  only,  where  of 
these  two  the  priority  is  undistinguishable ;  but  when  it  is 
ascertained  which  is  first  in  point  of  date,  and  which 
posterior,  then  the  simple  prior  title  affords  the  stronger 
evidence.  Or  the  interpretation  may  be  as  follows : "  Evidence 
is  said  to  consist  of  documents,  possession,  and  witnesses." 
This  having  been  premised  as  the  general  rule,  the  text 
'^  a  title  is  more  powerful  than  possession  unaccompanied 
by  hereditary  succession,"  and  '*  where  there  is  not  the 
least  possession,  there  a  title  is  not  sufficient,"  have  been 

{o)  II.  27. 

{p)  Mit.  iii.  §§  5  and  6,  translated  by  Mr.  William  HacNagliteD,  1  W. 
MaoN.  212,  217. 
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propounded  to  point  out  to  which  the  superiority  belongs, 
where  the  three  descriptions  of  evidence  meet."  Apparently, 
in  the  view  of  Vijnaneswara,  acceptance  was  necessary  to 
complete  a  gift  because  according  to  a  Hindu  lawyer  pro- 
perty can  never  be  in  abeyance.  It  cannot  pass  out  of  one 
till  it  is  received  by  another.  The  very  nature  of  a  mort- 
gage or  sale,  which  is  necessarily  a  bilateral  proceeding, 
assumes  acceptance.  No  such  assumption  exists  in  the  case 
of  a  gift.  But  as  regards  actual  corporeal  acceptance,  or 
as  he  calls  it ''  some  little  possession,"  he  appears  to  put  a 
gift  on  the  same  footing  with  a  sale  or  other  transfer.  As 
to  all  three  evidence  of  possession  is  material  in  order  to 
determine  priorities  between  conflicting  claims,  where  any 
such  dispute  exists.  Where  no  such  dispute  exists,  then  the 
general  rule  applies  *'In  the  case  of  a  pledge,  a  gift,  or  a 
sale,  the  prior  contract  has  the  greater  force"  (j). 

§  352.  It  is  probable  that  the  rule  that  actual  possession 
is  necessary  to  give  validity  to  a  gift  arose,  not  from  any 
special  doctrine  of  Hindu  law,  but  from  the  general  princi- 
ple commou  to  all  systems  of  law,  that  a  voluntary  promise 
cannot  be  enforced,  though  the  voluntary  act,  when  complet- 
ed is  irrevocable  (r).  To  this  extent  the  doctrine  received 
very  early  recognition  in  our  Courts,  and  has  long  since 
been  enforced  («).  Whether  the  English  doctrine  of  Equity 
that  a  declaration  of  trust,  not  amounting  to  a  legal  trans- 
fer, can.  be  enforced  in  favour  of  the  object  of  the  trust 
would  be  extended  to  cases  governed  by  Hindu  law  is 
undecided  (t).  It  is  quite  certain  that  no  promise  to  confer 
a  future  benefit  upon  a  priest,  however  holy,  would  be 

(q)  Mit.  ill.  2,  §  5;  1  W.  MaoN.  200. 

(r)  See  per  cwriam.  11 1.  A.,  p.  288 ;  Standing  v.  Boxorvng,  31  Ch.  D.  282. 

(«)  2  Stra.  H.  L.  426 ;  2  W.  MaoN.  248,  case  xxxvi:  Kishto  Soonderyy.  Kishto 
Motee,  MarahaU,  867 ;  Sham  Singh  v.  Mt  Umraotee,  2  S.  D.  76  (92) ;  Uarjivan  t. 
Naran  Harihai,  4  Bom.  H.  C^  (A.  C.  J.)  81 ;  Vasudev  v.  Narayan,  7  Bom.  181.  The 
Transfer  of  Property  Act  (IV  of  1882),  J  122  only  requires  an  acceptance  of  the 
foft  by  or  on  behalf  of  the  donee,  which  acceptance  must,  be  made  during  the 
metime  of  the  donor,  and  while  he  is  still  capable  of  giTing.  ^  If  the  donee  dies 
before  acoeptanoe,  the  gift  is  void.  But  by  §  129  nothing  in  the  abore  proYi- 
sions  would  affect  any  rnle  of  Hindu  law. 

{t)  Venkatachella  v.  Thathammalt  4  Mad.  H.  0.  460 ;  Hirhai  v.  Jan  Mahomed, 
7  Bom.  S29. 
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enforced  by  the  secular  Courts  {u).  Where,  however,  the 
donor  has  done  every  thing  in  his  power  to  complete  the 
gift,  and  the  resistance  to  his  attempts  to  give  it  fall  effect 
arises  from  a  third  person,  the  fact  that  possession  has  not 
been  given  is  no  answer  to  a  suit  by  the  donee  against  the 
obstructing  party  {v). 

What  amomits  §  353.  To  complete  a  gift  there  must  be  a  transfer  of  the 
posseeeion.  apparent  evidences  of  ownership  from  the  donor  to  the 
donee.  It  is,  however,  sufficient  if  the  change  of  poasession 
is  such  as  the  nature  of  the  case  admits  of.  Therefore, 
where  the  gift  is  of  land,  which  is  in  the  possession  of  ten- 
ants, receipt  of  rent  by  the  donee  is  enough,  even  thongh 
it  is  received  through  a  person  who  received  it  formerly  as 
agent  for  the  donor ;  or  delivery  to  the  donee  of  the  deed 
of  gift,  and  of  the  counterpart  lease  executed  to  the  donor 
by  the  tenants  {w).  So  a  gift  may  be  made  to  an  absent 
person,  if  his  acceptance  of  it  is  certain,  but  if  it  is  unknown 
whether  he  will  accept  or  not,  the  right  of  the  donor  con- 
tinues {x).  And  it  was  stated  by  a  pandit  in  Bengal  that  a 
gift  would  be  valid,  even  though  the  donor  retained  pos- 
session, if  it  was  expressly  stated  in  the  deed  that  he  was 
holding  the  property  as  a  loan  from  the  donee  {y).  So  it 
has  been  held,  that  where  the  donee  is  incapable  of  taking 
possession,  as  being  a  minor  or  a  lunatic,  the  possession  of 
the  donor  is  enough,  if  it  is  expressly  asserted  to  be  in  trust 
for  the  donee  (z).  And  when  the  donee  was  in  possession 
either  alone,  or  jointly  with  the  donor  before  the  gift,  the 
continuance  of  his  possession  is  sufficient,  without  any  new 


M  Manjanadhaya  v.  Tangamma,  Mad.  Dec  of  1861,  34 :  Nursing  v.  Mohnntt 
S.  D.  of  1867, 1000. 

(v)  Kalidas  v.  Kanhya  Loll,  11 1.  A.  218  >  S.  G.  11  Cal.  121.  See  the  ftusteof 
this  case  stated,  post,  §  359. 

{w)  Bank  of  Hindustan  v,  Premchand,  5  Bom.  H.  C.  (O.  C.  J.)  83  s  TToiiiia- 
thoM  y.  Keyakadathf  6  Mad.  H.  C.  194 :  Harjivan  v.  Namn,  4  Bom.  H.  0.  (A. 
C.  J.)  SI ;  Man  Bhari  v.  Nawnidh^  4i  Ail,  40;  Kallyani  ▼.  Na/ravanat  »Mad. 
267. 

(jd)  Srikrislma,  cited  with  approval  by  Macpheraon,  J.,  Krishnaranumi^  ▼« 
Ananda,  4  B.  L.  R.  (O.  C.  J.)  &!. 

(y)  Sheodas  v.  Kuhwul,  S  S.  D.  284  (313). 

(2)  Punjab  Gust.,  75 ;  2  W.  MacN.  248. 
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delivery  (a).     So  where  one  of  several  donees  is  already  in 

possession^  a  declaration  of  gift  to  him  on  behalf  of  all^ 

assented  to  by  himself  and  the  other  donees  is  sufficient^ 

without  putting  them  in  possession  (&).     The  gift  of  an 

incorporeal  right  will  be  sufficient  if  it  is  made  in.  such 

a  manner  as  would  suffice  for  the  transfer  of  choses  in 

action  (c).     It  follows  from  the    above  principles^   that  Donee  must  be 

whether  the  gift  be  in  prcesenti  or  infuturo  the  donee  must 

be  a  person  in  existence,  and  capable  of  accepting  the  gift 

at  the  time  it  takes  effect  {d).    The  only  exceptions  are 

the  cases  of  an  infant  in  the  womb,  or  a  person  adopted 

af t^r  the  death  of  the  husband  under  an  authority  from 

him.     Such  persons  are  by  a  fiction  of  law  considered  to 

have  been  in  existence  at  the  time  of  the  death  (e). 

§  354.  The  principle  last  stated  has  given  rise  to  a  class   Gift  to  a  class 
of  cases  as  to  which  there  appears  to  be  some  conflict  of  are^j^^ibiB^ 
authority.    In  England  it  is  well  settled  that  where  a  gift  of  taking. 
or  bequest  is  made  to  a  class  of  persons,  some  of  whom  are 
incapable  of  taking,  the  disposition  fails  as  to  all.     This 
rests  not  upon  any  technicality  of  English  law,  but  upon 
the  ground  that  the  intention  of  the  donor  was  to  benefit 
all  equally,  and  that  it  is,  impossible  to  know  what  shape  his 
-wishes  would  have  taken,  if  he  had  been  informed  that 
they  could  not  be  carried  out  as  he  intended  (/).    This  rule 
has  been  applied  in  several  cases  in  India,  where  it  has 
been  held  that  a  disposition  in  favour  of  a  class  of  persons, 
as  to  some  of  whom  the  gift  is  void  for  remoteness,  or  some 
of  whom  are  or  may  be  incapable  of  taking  as  being  unborn 
at  the  time  when  the  gift  should  take  effect,  is  void  as  to 

(a)  Meyajee  v.  Metha,  Bom.  Sel.  Bop.  80,  89 ;  Sheik  Ibrahim  v.  Sheik  SulC' 
nt€tn,  9  Bom,  146.  This,  and  the  prerioos  cane,  were  decided  under  Mohamme- 
dan  law,  which  in  this  respect  agrees  with  the  Hindu  law. 

(&)  Bai  Kushal  y.  Lakhma  3fana,  7  Bom.  452. 


(e)  CheUaTnamma  ▼.  Subammat  7  Mad.  28. 
(a)  This  is  the  actual  time  of  griving,  that  is  i 
or  the  dei^h  of  the  testator,  if  by  will ;  not  the  possible  time^f  receiving.    See 


I  This  is  the  actual  time  of  griving,  that  is  the  date  of  the  gift,  if  inter  vivos, 


.  899 ;  S.  C.  18  Suth.  859  j  Soudaminey  v.  Jogesh, 
2  CJal.  265 ;  Kherodemoney  v.  Voorgamoney,  4  Cal.  455 :  'poat,  §  386. 

(«)  Tagwe  v.  Tagore,  4  B.  L.  E.  (O.  C.  J.)  103 ;  S.  C.  on  appeal  in  the  P.  C. 
9  B.  L.  B.  m,  397,  400,  404 ;  S.  C.  18  Suth.  859. 

(/)  Leaked,  Bohinson,  2 Mer.  863,  890;  Pearks  v.  Moseley,  5  App.  Ga.  714. 
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all.    And  tbe  rule  applies  even  thoagli  all  the  members  of 
the  class  are  in  f SiCt  bom  before  tke  gift  or  bequest  takes 
effect^  if  it  was  antecedently  possible  that  they  might  not  have 
been  so  born,  since  "  it  is  an  invariable  rule  that  regard  ia 
had  to  possible  not  actual  events,  and  the  fact  that  the  gift       | 
might  have  included  objects  too  remote,  is  fatal  to  its 
validity  irrespective  of  the  event"  {g).    The  existence  of 
such  a  rule  as  properly  applicable  to  India  appears  to  have 
been  recognised  by  the  Judicial  Committee  in  one  case,       | 
though  they  were  of  opinion  that  upon  the  true  construe-        i 
tion  of  the  instrument  the  disposition  did  not  come  within        i 
the  rule  {h).    The  rule  itself  is  expressly  made  applicable       ; 
by  the  Legislature  to  transfers  which  are  invalid  as  ofiEend-       j 
ing  against  the  doctrine  of  perpetuity,  or  where  an  attempt       j 
is  made  to  create  a  series  of  limited  interests  in  favour  of       i 
persons  not  in  existence  at  tbe  date  of  the  transfer,  after 
the  termination  of  a  previous  vested  estate  (t).     Whether 
it  was  intended  to  exclude  the  application  of  the  rule  in 
all  other  cases  is  matter  of  argument  or  inference. 

RecentdecisionB.  §  855.  Two  recent  decisions  throw  some  doubt  upon  the 
doctrine  as  of  universal  application  in  India,  the  first  case 
is  a  decision  of  the  Judicial  Committee  which  of  course  is 
conclusive  as  to  whatever  it  lays  down  (k).  In  that  case 
there  were  alive  as  members  of  an  undivided  family  governed 
by  Mitakshara  law,  Mata  Dyal,  his  son  Udey  Narrain,  and 
Satrujit  the  only  son  of  Udey  Narrain.  To  protect  the  estate 
against  the  profligacy  of  Udey  Narrain,  Mata  Dyal,  with 
the  consent  of  Udey  Narrain  to  whom  a  sum  of  Rs.  6,000 
was  paid,  transferred  the  estate  to  Satrujit  Narrain  and 
his  own  brothers  who  are  bom  or  may  be  bom  hereafter. 


(g)  Brahmamayi  ▼.  Jages  Chandra^  8  B.  L.  R.  400 ;  Soudaminey  y.  Jog^% 
2  Cal.  262  ;  Kherodemoney  v.  Doorgcmioneyj  4  Cal.  455 ;  Jairam  y.  Bux^erhai, 
9  Bom.  481,  508 ;  1  Jarman  on  Wills.  2nd  ed.»  266. 

{h)  Kunear  Tarakestvar  v.  Kumar  Shoshi,  10  I.  A.  at  p.  60  j  S.  C.  9  CaL  at  p. 
960. 

(i)  Txunafer  of  Property  Act  (IV  of  1882),  §  15;  Sacceasion  Act  (X  of  1865), 
§  102.  Nothing  in  these  sections  alters  any  principle  of  Hindn  law.  Act  IT 
of  1882,  §  2  ;  Act  XXI  of  1870,  §  8.    Alangamonjori  v.  Sonamoni,  8  Cal.  687. 

{k)  Kai  Bishen  Chand  y.  Mt.  Asmaida  Koer,  11 1.  A.  164 ;  S.  C.  6  AIL  560. 
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The  validity  of  this  gift  was  objected  to,  amongst  other 
reasons,  on  the  ground  that  as  the  unborn  sons  of  Udey  could 
not  take  the  gift  to  Satrujit  himself  as  a  member  of  the 
class  of  XJdey^s  sons,  was  invalid.  In  support  of  this  view 
reference  was  made  to  §  102  of  the  Succession  Act  (X  of 
1865).  As  to  this  the  Committee  replied  that  the  gift  in 
question  did  not  come  within  the  terms  of  the  section  (Q. 
Upon  tbe  general  question  their  Lordsbips  beld  that  the 
gift  was  not  made  to  a  class  of  whom  Satrujit  was  one,  but 
that  it  was  made  to  Satrujit  as  a  person  in  whose  favour  it 
was  intended  to  operate  at  once,  for  a  purpose  which  would 
be  absolutely  frustrated  if  it  did  not  so  operate.  The  further 
intention  that  his  younger  brothers,  if  he  ever  had  any, 
should  share  in  the  benefit  of  the  gift,  could  not  be  carried 
out,  but  that  was  no  reason  for  holding  the  whole  trans- 
action to  be  void.  They  said  (m)  "  Cases  are  not  rare  in 
which  a  Court  of  construction,  finding  that  the  whole  plan 
of  a  donor  of  property  cannot  be  carried  into  effect,  will 
yet  give  effect  to  part  of  it,  rather  than  hold  that  it  shall 
fail  entirely.  In  the  present  case,  there  is  every  reason 
for  holding  tbat,  if  Satrujit's  possible  brothers  are  not  able 
to  take  by  virtue  of  the  ^ift,  he  shall  take  the  whole.  He 
is  there  present  and  able  to  receive  the  gift.  He  is  an 
individual  designated  in  the  deed.  If  the  deed  stood  alone, 
it  is  a  question  in  each  case  whether  a  designated  person 
who  is  coupled  with  a  class  described  in  general  terms  is 
merged  into  that  class  or  not.  But  the  deed  does  not  stand 
alone.  It  is  followed  by  actions  of  a  kind  which,  even 
without  a  deed,  may  work  a  transfer  of  property  in  India. 
Satrujit  is  entered  in  the  Collector's  books  as  the  sole 
possessor  of  the'  property,  and  his  guardian  takes  posses- 
sion, first  in  his  name  and  afterwards  as  his  successor. 
Their  Lordsbips  hold  that  the  circumstance  that  the  parties 
wished  to  do  something  beyond  their  legal  power,  and  that 


409 


(T)  It  BeemB  very  doabtfal  whether  under  the  saving  claiue  of  the  Hinda 
mlli  Act,  §  102  of  Act  X  of  1865  has  any  application  to  Hindu  Wills.  See  per 
WiUfmj  J.,  12  CaL  p.  669.  It  has  no  application  whatever  to  gifU  or  transfors 
inter  vivos, 

(m)  10 1.  A.,  p.  178  ;  S.  C.  6  All.,  p.  578. 
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tliey  have  used  unskilful  language  in  the  deed  of  gift, 
ought  not  to  invalidate  that  important  part  of  their  plan 
which  is  consistent  with  one  construction  of  the  deed^  and 
is  clearly  proved  from  the  transfer  of  the  property  in 
fact.'' 

§  356.  This  decision  was  followed  in  a  very  similar  case 
in  Calcutta  {n),  where  a  man  by  deed  of  gift  gave  certain 
property  to  Ramlal  and  Shamlal  the  two  existing  infant 
sons  of  his  son  Madhub,  with  a  direction  that  they  and  their 
uterine  brothers  who  should  be  born  hereafter  should  divide 
the  same  amongst  them  in  equal  shares.  He  then  proceeded 
to  provide  that  the  two  grandsons  so  named  should  be 
placed  in  possession  and  have  their  names  registered.  But 
the  rights  of  the  uterine  brothers  to  be  born  in  future  were 
not  to  be  extinguished  by  this  possession.  The  Court  held 
on  the  authority  of  the  Privy  Council  case  that  the  gift  was 
good  to  the  persons  so  designated,  though  inefEectual  as  to 
those  who  might  be  bom  hereafter.  WiUon,  J.,  however, 
upon  an  elaborate  examination  of  all  the  Indian  and  English 
authorities,  arrived  at  the  conclusion  (p.  681)  that  the  rale 
in  Leake  v.  Bobmson  was  only  applied  in  England  to  gifts 
to  a  class  tainted  with  the  vice  of  remoteness,  and  that  tlie 
Indian  Succession  Act,  §  102,  and  the  Transfer  of  Property 
Act,  §  15  marked  the  intention  that  the  rule  should  only  be 
extended  to  India  in  similar  cases.  Ho  then  expressed  his 
opinion  that  the  decision  in  Bai  Bishen  Chand's  case  was 
inconsistent  with  the  rulings  in  Soudamoney's  and  Kherode- 
money's  cases,  and  ended  by  saying  (p.  685)  "  For  these 
reasons  I  should  be  prepared,  if  necessary,  to  dissent  wholly 
from  the  doctrine  laid  down  in  those  cases,  and  to  hold,  as 
the  general  rule,  that  where  there  is  a  gift  to  a  class,  some 
of  whom  are  or  may  be  incapacitated  from  taking,  because 
not  bom  at  the  date  of  gift  or  the  death  of  the  testator  as 
the  case  may  be,  and  where  there  is  no  other  objection  to 
the  gift,  it  should  enure  for  the  benefit  of  those  members  of 
the  class  who  are  capable  of  taking." 

(n)  Ramlal  8ctt  v.  Kanai  Laly  12  Cal  663, 
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The  latter  part  of  tlie  judgment  was,  of  course,  merely 
obiter  dictum.  When  a  case  arises  requiring  such  an  exten- 
sion of  the  rule  laid  down  by  the  Privy  Council,  the 
remarks  will  deserve  the  most  serious  attention. 

§  357.  A  gift  once  completed  by  delivery  or  its  equivalent  Valid  against 
is  binding  upon  the  donor  himself,  and  upon  his  represent-  ^"* 

atives,  and  is  valid  even  against  his  creditors ;  provided  it 
was  made  bona  fide,  that  is  with  the  honest  intention  of 
passing  the  property,  and  not  merely  as  a  fraudulent  con- 
trivance to  conceal  the  real  ownership  (o). 

§  358.  Another  question  which  has  given  rise  to  numer-  Necessity  for 
ous  and  conflicting  decisions,  is  as  to  the  necessity  for  tmnsf er  fe^or* 
deUvery  of  possession  where  the  transfer  is  not  by  way  of  cousideration. 
gift,  but  by  way  of  mortgage  or  sale  of  land.  Such  a  trans- 
action, even  without  possession,  would,  of  course,  be  valid 
and  enforceable  as  against  the  transferor.  But  the  import- 
ance of  the  question  would  arise  where  the  rights  of  third 
parties  were  concerned.  For  instance,  where  the  same 
property  was  mortgaged  or  sold  twice,  and  possession  given 
to  the  last  transferee.  If  the  first  transfer  was  valid  with- 
out possession,  the  first  transferee  could  bring  ejectment 
for  the  land.  If  it  required  possession,  his  only  remedy 
would  be  against  his  transferor  by  suit  for  specific  perform- 
ance or  for  damages.  There  is  a  good  deal  in  the  passages 
from  the  native  writers  quoted  above  (§  351)  which  might 
have  been  interpreted  as  intimating  that  an  actual  delivery 
of  possession  was  necessary  in  order  to  give  effect  to  any 
species  of  transfer.  But  the  more  natural  explanation 
appears  to  be  that  they  refer  to  two  different  matters,  viz,,, 
the  effect  of  possession  as  evidencing  a  right,  and  the  effect 
of  possession  as  destroying  a  right.  For  instance,  Narada 
»ys,  ^'Written  proof,  witnesses  and  possession,  these  are 

(o)  Sahapaty  v.  Panyandy,  Mad.  Doc.  of  1858,  61 ;  Ahhachari  v.  Ramachen^ 
drayya,  1  Mau.  H.  0.  893 ;  Qnanahhai  v.  Srinavasoy  4  Mad.  H.  0.  84 ;  Nasir 
T.  Afftte,  2  AU.  891 :  Rai  Bi9h€n  Chand  v.  Aamaida  Koer,  11  I.  A.  IW ;  8.  0. 
6A1L5C0. 
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the  three  kinds  of  evidence  on  which  the  right  of  property 
rests,  (and  by  means  of  which)  a  creditor  may  recover  a 
loan.  A  document  remains  always  evidence,  witnesses  as 
long  as  they  live,  and  possession  after  a  lapse  of  time. 
What  a  man  is  not  possessed  of,  that  is  not  his  own,  even 
though  there  be  written  proof,  and  even  though  witnesses 
be  living;  this  is  especially  the  case  with  immovables." 
But  in  the  next  verse  he  shows  that  he  is  speaking  of  what 
we  would  call  the  law  of  limitations,  as  he  fixes  periods 
after  which  possession  shall  destroy  the  right  to  recover ; 
and  further  on  he  says,  "  Where  possession  exists,  but  no 
title  whatever  exists,  there  a  title  but  not  possession  (alone) 
can  confer  proprietary  rights.  A  title  having  been  sub- 
stantiated, the  possession  becomes  valid ;  it  remains  invalid 
without  a  proved  title."  He  winds  up  by  saying,  ^'In  all 
business  transactions  the  latest  act  shall  prevail;  but  in  tbe 
case  of  a  gift,  a  pledge,  or  a  purchase,  the  prior  act  has 
the  greater  force."  In  a  subsequent  text  he  says,  *'  What  a 
man  possesses  without  a  title,  he  must  not  alienate."  (p)  Vij- 
naneswara  in  commenting  on  the  same  rule,  viz.,  that  '^  in 
the  case  of  a  pledge,  a  gift,  or  a  sale,  the  prior  contract  has 
the  greater  force"  expressly  points  out  that  this  applies  to 
the  case  where  a  person  who  has  sold  or  mortgaged  to  one, 
afterwards,  through  delusion  or  avarice,  makes  a  similar 
sale  or  mortgage  to  another  (j).  These  texts  and  many 
others  are  reviewed  by  Professor  Wilson,  in  an  article  on 
Sir  F.  MacNaghten's  considerations  on  Hindu  Law,  and 
this  article  with  further  texts  was  examined  by  the  Madras 
High  Court  in  reference  to  a  question  of  inchoate  partition. 
Dr.  Wilson  states  his  view  as  follows,  ^^  It  is  therefore  in 
our  estimation  quite  clear  that  the  Hindu  Law  and  common 
sense  go  hand  in  hand.  A  man  may  forego  his  rights  if 
he  pleases,  and  any  capricious  abandonment  of  them  for 
an  unreasonable  time  is  to  be  punished  by  their  forfeiture. 


(p)  Karada.  iv,  5§  2—18, 17.    See  ako  ia-28,  27. 

iq)  Mit.,  iii.  2, 1 6  J  1  W.  MacN.  200.    The  Tiansfer  of  Property  Act  (IT 
of  1882),  §  48  lays  down  the  same  role. 


Digitized  by 


Google 


decisions. 


IN  CASK  OP  TEANSFEE  FOE  CONSIDEEATION.  413 

But  he  is  not  to  be  deprived  of  what  is  legally  his^  because 
legal  proceedings^  interested  opposition^  accident^  distance 
or  disease  debar  him  from  taking  possession  of  it  when  it 
first  becomes  his  dne/^  To  which  the  Madras  High  Court 
adds,  ''This  seems  to  us  precisely  the  doctrine  derivable 
from  the  text  writers'^  (r). 

§  359.  The  Madras  Courts  have  always  held  that  a  sale  Decisions  in 
by  the  owner  without  delivery  of  possession  is  valid  as 
against  a  subsequent  sale  by  the  original  owner  followed 
by  possession,  and  that  the  first  vendee  may  bring  eject- 
ment both  against  the  vendor  and  the  second  vendee,  ''  on 
the  simple  principle,  that  after  the  conveyance  to  the  first 
vendee  the  owner  of  the  land  had  nothing  whatever  to 
convey*^  («).  Two  cases  in  the  Privy  Council  (t)  were  for  Priv^  Council 
some  time  supposed  to  have  laid  down  the  rule  that  a  sale 
will  be  invalid,  firsts  if  the  vendor  cannot  give  possession, 
and  secondly,  if  he  does  not  give  possession.  In  earlier 
editions  of  this  work  I  had  suggested  that  neither  of  those 
cases  decided  that  a  document,  intended  to  operate  as  a 
\x2kn&ieT  in  prseaenti  of  a  specific  piece  of  land  would  be 
invalid  because  possession  weis  not  given  under  it.  In  both 
cases  the  Judicial  Committee  held  that  the  document  was 
not  intended  so  to  operate.  In  both  cases,  too,  the  sale  was 
not  of  a  specific  piece  of  property,  but  of  a  share  in  some- 
thing afterwards  to  be  recovered.  Something  remained  to 
be  done  between  the  parties  before  the  purchaser  could  say 
that  he  had  a  claim  to  any  definite  field  or  house.  This 
view  was  taken  by  the  Privy  Council  in  a  later  case  wben 
the  same  question  arose  (u).  There  Bomasundari  gave  to 
Rnttonmoni  an  estate  for  an  interest  which  was  ultimately 

(r)  Wilson's  works,  v.  88;  Ldkahmy  v.  Narasimhat  8  Mad.  H.  C.  40.  46 
tigmnedx  18  M.  I.  A.  113  j  S.  C.  12  Suth.  (P.  C.)  40.  ' 

(«)  Velayuda  v.  Sivarama^  Mad.  Dec.  of  1860,  277 ;  Virabadra  v.  HariRama^ 
oMad.  H.  C.  88;  Vasudeva  Bhatlu  v.  Narawmma,  5  Mad.  6;  RamasamxY 
Uanmuttu,  6  Mad.  404. 

(0  Perhlad  Sein  v.  Bahoo  Budhoo,  13  M.  I.  A.  800,  806—809;  S.  C.  2  B.  L. 
R.  (P.  C.)  Ill ;  S.  0. 12  Suth.  (P.  C.)  6;  BhohoBundree  v.  Issurchunder,  11  B. 
ij.  R.  86;  S.  C.  18  Bnth.  140;  compare  Kamala  v.  Pitchoocooty,  10  M.  I.  A. 
886,895. 

(u)  Kalidas  r.  Kanhya  Lall,  11 1.  A.  218;  S.  C.  11  Cal.  121. 
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decided  to  be  only  good  for  Bnttonmoni's  life^  and  placed 
her  in  possession.  In  1 864  Bnttonmoni's  interest  was  sold 
in  execntion,  and  purchased  by  Kanbya  Lall,  who  also  got 
into  possession.  She  died  in  1867.  In  1876  Bomasondari 
by  gift  bestowed  the  same  estate  upon  the  wife  of  Kalidas. 
Neither  Bomasnndari  nor  her  second  donee  ever  regained 
possession  from  Kanhya  Lall.  The  suit  to  recover  posses- 
sion was  brought  by  the  executor  of  the  second  donee 
against  the  purchaser  fron>  the  first  donee,  the  donor  being 
joined  as  defendant.  It  was  contended  that  the  second 
deed  of  gift  was  utterly  invalid,  inasmuch  as  the  donor  was 
out  of  possession,  and  no  possession  was  ever  given  to  the 
donee.  The  Judicial  Committee  decided  against  this  con- 
tention. After  citing  the  two  decisions  above  referred  to 
they  say  (p.  232),  ^^  Neither  of  these  decisions  is  applicable 
to  the  present  case.  The  ground  of  them  is  that  the  plain- 
tiff was  not  entitled  under  the  terms  of  the  contract  of  sale 
to  possession.  In  this  case  the  appellant  is  under  the  terms 
of  the  gift  entitled  to  possession,  and  their  Lordships  see 
no  reason  why  a  gift  or  contract  of  sale  of  property,  whether 
movable  or  immovable,  if  it  is  not  of  a  nature  which  makes 
the  giving  effect  to  it  contrary  to  public  policy,  should  not 
operate  to  give  to  the  donee  or  purchaser  a  right  to  obtain 
possession.  This  appears  to  be  consistent  with  Hindu  Law- 
On  the  principle  contended  for  by  the  respondent^  so  long 
as  he  prevents  the  true  owner  from  taking  possession, 
however  violently  or  wrongfully,  that  owner  cannot  make 
any^itle  to  a  grantee." 

Decisions  in  §  360.  During  the  period  which  elapsed  between  these 

Calcutta.  decisions  there  was  naturally  a  good  deal  of  conflict  in  the 

rulings  of  the  Courts  of  Calcutta  and  Bombay.  The  former 
Court  always  leant  against  the  doctrine  that  possession  was 
necessary  to  complete  a  transfer  for  consideration.  In  cases 
decided  before  the  earlier  Privy  Council  cases  it  was  held  by 
the  Sudder  Court  and  by  the  High  Court  of  Bengal  that  a 
person  out  of  possession,  but  who  had  a  right  to  possession, 
might  convey  his  title  to  a  third  party,  and  that  the  latter 
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xnight  bring  ejectment  upon  that  title  against  any  one  wto 
had  an  inferior  title  {v).  The  same  point  again  came 
before  the  High  Court  after  the  Privy  Council  decisions, 
and  they  ruled  that  the  dicta  of  the  Judicial  Committee 
most  be  taken  subject  to  the  facts  of  the  particular  cases. 
Where  the  vendor  had  been  in  peaceable  possession,  and 
then  been  dispossessed,  they  ruled  that  a  sale  of  his  title 
carried  with  it  the  right  to  eject  {w).  The  same  decision 
was  given  in  still  later  cases,  in  which  it  was  stated  that 
the  vendor  was  out  of  possession,  but  it  does  not  appear 
whether  he  had  previously  been  in  possession  (x) .  In  1882, 
in  consequence  of  a  recent  decision  to  the  contrary,  the 
qnestion  was  referred  to  a  Pull  Bench  (y),  which  stated 
imhesitatingly  its  opinion  "  that  delivery  of  possession  is 
not  under  the  Hindu  law,  essential  to  complete  the  title  of 
a  purchaser  for  value."  A  sale  by  a  person  who  is  out  of 
possession  by  reason  of  the  adverse  holding  of  hostile 
dainiants  is  not  a  sale  of  an  actionable  claim  within  the 
meaning  of  §  135  of  the  Transfer  of  Property  Act  (IV  of 
1882)  (z).  Other  cases  in  which  the  High  Court  of  Bengal 
professed  to  follow  the  early  decisions  in  the  Privy  Council 
in  holding  that  transfers  by  a  person  out  of  possession  were 
invalid,  were  no  doubt  rightly  decided  according  to  the 
tme  meaning  of  those  decisions.  They  were  not  actual  sales 
of  specific  pieces  of  land,  but  agreements  for  the  division 
of  property  then  under  litigation,  and  were  clearly  opposed 
to  public  policy  (a).  In  another  case  in  which  a  similar 
decision  was  given,  nothing  appears  except  that  the  assignor 
never  at  any  time  had  had  possession  of  the  property  which 
he  assigned  (&). 

(«)  Surhonarrain  v.  Vaharajy  S.  D.  of  1858, 601 ;  PrankrxMhna  v.  jBt«mmb/iar, 
2  B.  L.  B.  (A.  0.  JO  207,  over-ruling  Dinomonee  v.  Qyrutoollah,  2  Suth.  138 ; 
Kumrooddeen  v.  Shaikh  Bhadro,  11  Suth.  184. 

<w)  Bikan  v.  Mt.  Parhutty,  22  Suth.  99 ;  Qwagdhurry  v.  Raghuhram.  14  B. 
L.  B.  307 ;  8.  G.  28  Suth.  181 ;  Nittyanund  v.  Shama  Chum,  23  Suth.  l63. 

(x)  Auhck  V.  Aulod(,  25  Suth.  48 ;  Bissessur  v.  JoylcUhore^  ibid.  228. 

<y)  Narain  Chwnder  v.  Bataram,  8  Cal.  697,  610,  over-ruling  Dinonath  ▼. 
Atjioehmfmee,  7  Cal.  753. 

it)  Modun  Mohun  v.  Futtwcunnissat  13  Cal.  297. 

<a)  Tdraao<mdaree  v.  Collector  of  Mymensingh,  13  B.  L.  B.  495;  8.  C.  20 
Suth.  446 ;  Boodhun  v.  Mt.  Latecfan.  22  Suth.  535 ;  Bishonath  ▼.  Chunder,  28 
8ath.  165.  (b)  Bam  Khetawun  ▼.  Mt  Oudh,  21  Suth.  101. 
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Deoirioiui  in  §  361.  In  Bombay  both  usage  and  the  conrse  of  decisions 

°*   ^'  have  been  in  favour  of  requiring  possession  in  order  to  give 

validity  to  all  sorts  of  transfer  as  against  subsequent  pur- 
chasers .for  value  without  notice.  Some  of  the  later  decisions 
rested  on  the  supposed  authority  of  the  two  Privy  Council 
cases  above  referred  to  (c).  But  the  same  ruling  prevailed 
anterior  to  and  independent  of  those  dicta.  The  whole  law 
upon  the  subject  was  reviewed  by  the  High  Court  in  a  case 
where  the  owner  of  land  had  sold  it  by  deed  of  sale  to  a 
party  who  paid  a  portion  of  the  price^  and  on  the  same 
day  sold  it  by  a  second  deed  to  another  party  who  paid  the 
whole  price  and  was  put  into  possession.  The  suit  was 
brought  by  the  first  vendee  against  the  vendor  and  the 
second  vendee.  The  Privy  Council  decisions  were  referred 
to  but  apparently  little  relied  on.  After  an  elaborate  exa- 
mination of  the  native  authorities  and  the  decisions  in  the 
Presidency  Courts,  judgment  was  given  in  favour  of  the 
defendant,  on  the  broad  ground  that,  that  the  sale  without 
possession  was  invalid  as  against  a  subsequent  purchaser 
without  notice  of  it  (cJ) .  In  a  later  case  Westropp,  C.  J.,  ssdd^ 
^'  Our  Bombay  reports  from  their  commencement  contain 
cases  from  which,  taken  in  the  aggregate,  it  may  safely  be 
laid  down  as  a  general,  but  not  an  invariable  rule,  that,  pos- 
session in  the  grantor  or  assignee  is  deemed  essential  amongst 
Hindus  and  Mahomedans  to  the  complete  transfer  of  im- 
moveable property  either  by  gift,  sale  or  mortgage.''  Among* 
the  exceptions  to  the  above  general  rule  the  Chief  Justice 
enumerated casesarisingbetweenthe  transferor  or  volunteers 
claiming  under  him  and  the  transferee ;  cases  in  which  the 
second  transferee  became  such  with  actual  notice  of  the 
earlier  transfer  without  possession;  or  in  which  he  had 
implied  notice  by  the  fact  that  the  earlier  transfer  was 
registered  under  any  of  the  Acts  XVI  of  1861,  XX  of  1866, 
VIII  of  1871,  or  III  of  1877  prior  to  the  execution  of  the 
second  instrument.     In  adopting  the  principle  that  regis- 

(c)  Ante,  §  859 ;  Qirdhar  v.  Dajh  7 Bom.  H.C.  (A.  0.  J.)  4 ;  Kachu  v.  Kachoba, 
30  Bom.  H.. 0.491. 

(d)  Laluhhai  7.  Bat  Amrit,  2  Bom.  299 ;  Easha  v.  ItaghOt  6  Bom.  165. 
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tration  waa  an  implied  notice  the  CUef  Justice  admitted 
that  he  was  following  the  American  in  preference  to  the 
English  or  Irish  decisions^  "  Qthly.  It  has  been  held  that 
possession  by  a  judgment  debtor  having  a  good  title  is  not 
necessary  to  validate  a  judicial  sale  of  his  lands :  7thly. 
It  appears  to  have  been  held  that  possession  by  the  vendee^ 
who  became  such  at  a  judicial  sale^  is  not  necessary  to  vali- 
date the  sale  to  him  as  against  subsequent  attaching  cred- 
itors under  money  decrees^  or  as  against  purchasers  at  the 
sales  under  such  decrees :  8thly.  The  purchaser  at  a  judi- 
cial sale  may  re-sell  without  previously  taking  possession''  (e). 
A  purchaser  at  a  judicial  sale  is  not  a  purchaser  without 
notice,  as  he  only  buys  such  an  interest  as  the  execution 
debtor  could  equitably  sell  to  him  (/). 

As  regards  persons  other  than  purchasers  for  value  with- 
out notice,  the  Bombay  High  Court  laid  down  the  rule,  that 
a  Hindu  whose  estate  was  in  the  possession  of  a  trespasser 
or  mortgagee,  might  sell  his  right  of  entry,  as  such,  or 
his  equity  of  redemption,  as  such,  and  that  the  purchaser 
might  thereupon  sue  to  eject  the  trespasser,  or  to  redeem 
tlie  mortgage.  But  if  he  professed  to  sell  the  estate  itself, 
of  which  he  was  out  of  possession,  the  plaintiff  who  proceeded 
to  sue  as  the  owner  of  the  estate,  would  be  defeated,  on 
the  ground  that  the  conveyance  to  him  was  ineffectual  (gr). 
This  was  very  much  like  a  distinction  without  a  difference. 
Accordingly  after  the  case  of  Kalidas  v.  Kanhya  Lall  (A), 
the  Bombay  High  Court  decided  that  no  such  distinction 
could  be  maintained  and  that  it  was  no  objection  to  an 
ejectment  on  the  plaintiff's  title  as  absolute  owner,  that  his 
vendor  had  been  kept  out  of  possession  by  adverse  claim 
up  to  the  time  of  his  conveyance  (t). 


(e)  Lakshmandaa  v.  Daarat,  6  Bom.  168»  F.  B.,  pp.  175r-l77, 184-187 ;  Shiv- 
ram  t.  Genu,  6  Bom.  515  ;  Dundaya  v.  Chenhaawpa^  9  Bom.  427. 

(/)  Sobhagchund  t.  Bhaichandf  6  Bom.  93 ;  Chintaman  v.  Shwranit  9  Bom. 
H.  Cf.  304 ;  Hamaraga  ▼.  Arunachella,  7  Mad.  248. 

(a)  Bai  Suraj  x.  Dalpatram,  6  Bom.  880  j  Vasudev  Hari  v,  Tatia  Narayan, 
ibtd.987. 

(h)  11  I.  A.  218;  S.  0. 11  Oal.  121,  ante,  §  859. 

(»)    UgarchaTid  y.  Madapa  8omana,  9  Bom.  824. 
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Cuet  of  mort- 
gage. 


Morig&^  with* 
out  posMisioii. 


§  362.  The  case  of  mortgages  creates  greater  difficQlty^ 
as  the  mortgagor  still  retains  an  assignable  interest  in  him« 
self.  Distinctions  wonld  also  arise  according  as  the  mort- 
gagor had  transferred  his  property  in  the  land^  reserving 
only  a  right  to  redeem,  or  had  retained  the  property,  merely 
creating  a  lien  upon  it  in  favour  of  the  creditor ;  in  the 
language  of  English  law,  according  as  the  mortgage  was 
legal  or  equitable.  Questions  of  notice,  negligence,  Ac., 
would  also  largely  affect  the  decision  of  each  case.  I  do 
not  propose  to  enter  into  these  matters,  which  are  beyond 
the  scope  of  this  work,  and  have  been  fully  treated  by  Mr. 
Macpherson  in  his  book  on  Mortgages.  I  shall  briefly 
point  out  the  state  of  the  authorities  on  the  one  point  of 
possession.  It  is  evident  that  the  effect  of  want  of  posses- 
sion will  depend  largely  upon  whether  such  non-possession 
was  in  accordance  with  the  terms  of  the  contract,  or  opposed 
to  it.  Narada  says  broadly,  "Pledges  are  declared  to 
be  of  two  sorts,  movable  and  immovable.  Both  are  valid 
when  there  is  actual  enjoyment,  and  not  otherwise''  (fc). 
It  is  possible  he  may  be  referring  to  cases  in  which  posses- 
sion ought  to  follow  the  pledge,  as  it  would  do  naturally 
in  regard  to  movables.  In  Madras  it  is  quite  settled  that 
a  mere  hypothecation  ot  land,  neither  followed  nor  intended 
to  be  followed  by  possession,  creates  a  lien  upon  it,  which 
inay  be  enforced  against  a  subsequent  purchaser  (Z).  The 
same  point  has  been  decided  in  Bengal  by  the  Supreme 
Court,  after  taking  the  opinion  of  the  Judges  of  the  Sudder 
Court  (m) .  In  Bombay  the  Courts,  in  dealing  with  the  rights 
of  a  mortgagee  against  eubsequent  mortgagees  or  purchasers, 
proceed  upon  the  doctrine  of  the  position  of  a  purchaser  for 
value  without  notice.  Except  as  regards  mortgages  in 
Guzerat  they  hold  that  a  mere  mortgage  without  posses- 
sion cannot  prevail  against  a  subsequent  mortgagee  or  pnr- 


(Jk)  Narada,  iv.  §  64. 

\l)  Varden  v.  Ludcpathy,  9  M.  I.  A.  803 ;  Kadarsa  v.  Eaviah,  2  Mad.  H.  C. 
108 ;  Oolla  V.  Kali,  4  Mad.  H.  C  434;  Sadagcmah  v.  Buthna,  6  Mad.  Jur.  175. 

(to)  Collydoss  V.  Sibchundery  Morton,  111 ;  Sibchunder  v.  Russick,  Fulton,  86, 
These  cases  over-rule  contrary  decisionB  in  Montrion,  278,  and  Morton  105.  See 
Nanack  t.  Teluckdye,  6  Cal.  265. 
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cliaser  who  has  obtained  possessioii  without  notice  (n).  A 
purchaser  with  eicpress  notice  of  a  previous  mortgage  takes 
subject  to  it,  and  either  possession  under  a  previous  mort-. 
gage,  or  registration  of  it  prior  to  the  execution  of  the 
subsequent  transfer,  is  equivalent  to  notice  (a).  The  gen- 
eral principle  that  possession  is  not  necessary  to  give  validity 
to  a  mortgage  as  against  the  mortgagor  was  affirmed  by 
the  Bombay  High  Court  in  a  very  elaborate  judgment, 
where  all  the  previous  cases  were  reviewed  (p) ;  and  it  has 
also  been  held  that  such  a  mortgagee  may  maintain  his 
claim  against  third  persons  who  are  wrongfully  in  posses- 
sion ({) ;  or  against  purchasers  at  a  Court  sale,  who  only 
take  the  right,  title,  and  interest  of  the  debtor  (r). 

§  363.  Another  point  as  to  which  there  is  a  conflict  of  priority  be- 
decisions  is  as  to  priority  between  two  documents,  the  former  ^^^Sregii. 
of  which  is  unregistered,  and  the  latter  is  registered.  Where  tereddocumente. 
the  former  document  is  one  of  which  registration  is  com- 
pulsory, no  question  can  arise.    The  unregistered  document 
creates  no  rights,  and  is  inadmissible  in  evidence  (s).    But 
it  has  been  the  policy  of  the  Legislature  to  allow  a  certain 
class  of  documents,  evidencing  transactions  of  a  small  value, 
to  be  registered  or  not  at  the  option  of  the  holders.    Under 
the  Registration  Acts  XVI  of  1864,  XX  of  1866,  and  VIII 
of  1871  there  was  no  competition  in  respect  of  registration 
between  a  docimient  compulsorily  registrable  and  a  docu- 
ment which,  being  optionally  registrable,  was  in  fact  not 
registered  (t).    But  under  the  existing  Registration  Act, 
in  of  1877,  §  50,  every  document  of  which  registration 

(n)  Parmaya  ▼.  Sondes  4  Bom.  459,  461 ;  Bapuji  Bdlal  v.  Satyabhamdbaij  6 
Bom.  490 ;  per  Wentroppt  C.  J^  6  Bom.,  p.  1/6.  Bee  as  to  the  eariy  Sadder 
deoisioiifl  Tooljarami  y.  Mecar,  2  Bor.  130,  (147) ;  Kundoqjee  v.  Ballajest  Bellasis, 
5 ;  Dondee  v.  Suntram,  Morris,  56. 

(o)  See  cases  in  last  note,  also  Oopcd  v.  KriMnappay  7  Bom.  H.  0.  (A.  0.  J.) 
69;  Eari  v.  Mahadaji,  8  Bom.  H.  C  (A.  0.  J.)  50;  Balaji  v.  Ramchandra,  11 
Bom.  H.  G.  87*    See  as  to  possession  being  notice,  Act  I  of  1877t  §  27. 

(p)  Jivandas  v.  Framji,  7  Bom.  H.  0.  (O.  C.  J.)  45. 

On  Kriahnaji  v.  Oovindt  9  Bom.  H.  C.  276. 

(r)  Chintanum  t,  Skivram.  9  Bom.  H.  G.  804.  See  npon  the  whole  of  thia 
mibject  the  judgment  in  Ldkshmandas  ▼.  Basratt  6  Bom.  168. 

(«)  Act  III  ^1877,  $49. 

(0  See  per  WeHropPt  G.  J.,  6  Bom.  190,  and  cases  cited. 
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it  compulsory  and  certain  claBses  of  documents  of  which 
regiatration  is  optional,   ''shall,  if  duly  registered,  take 
effect  as  regards  the  property  comprised  therein,  against 
every  unregistered  document  relating  to  the  same  property, 
and  not  being  a  decree  or  order,  whether  such  unregistered 
document  be  of  the  same  nature  as  the  registered  document 
or  not."    An  Explanation  to  this  section  makes  it  apply 
retrospectively  in  favour  of  a  document  registered  under  Act 
in  of   1877  against  documents  whose  registration  was 
optional  under  the  previous  Acts  (u).    Upon  this  section 
the  Madras  High  Court  holds  that  the  subsequent  registered 
document  must,  in  all  cases,  take  effect  against  a  previous 
document  dealing  with  the  same  property  which,  being 
optionally  registrable,  has  in  fact  not  been  registered,  and 
that  neither  express  notice  of  the  previous  instrument,  nor 
possession  under  it,  operating  as  implied  notice,  can  make 
any  difference  in  the  case  (v),  unless  the  second  document  is 
merely  fraudulent  and  collusive  {w),  or  unless  the  second 
transaction  has  been  expressly  made  subject  to  the  first,  so 
that  bothdocumentsmay  have  full  operation;  as  for  instance,  , 
where  property  is  sold  by  a  registered  instrument  subject 
to  the  claims  of  a  previous  mortgagee  under  an  unregistered 
instrument  {x).    A  mortgage  for  an  optional  amount,  was 
made  in  1872,  and  was  not  registered.     In  1878  the  pro- 
perty was  purchased  with  full  notice  of  the  mortgage,  ajid 
the  deed  was  registered.     In  1879  a  suit  was  brought 
against  the  mortgagor  to  enforce  the  mortgage,  and  tlie 
land  was  attached  in  execution  of  his  decree.     It  was  held 
that  the  decree  and  attachment  were  ineffectual,  as  before 
the  date  of  the  suit  the  second  document  had  put  an  end 
to  the  operation  of  the  first  as  far  as  the  purchaser  was 

(u)  Lakshman  Das  v.  Dipchand,  2  All.  861 ;  Oungaram  v,  KaZUpodo,  11  Oal. 
661 ;  Muihana  ▼.  Alihegt  6  Mad.  174 ;  but  this  explanatioii  has  not  the  effect  of 
ffiving  registration  nnder  any  of  the  former  Acts  a  priority  over  an  nnregistered 
docnment  nnder  any  of  the  same  Acts  which  it  cud  not  possess  nnder  thoso 
Acts.    Rvmchand  v.  DavlatraVj  6  fiom.  486 :  8riram  v.  Bhagirath,  4  All.  227. 

(v)  NalRappa  Gounden  v.  Ihraim,  5  Mad.  78;  Kondayya  ▼.  Chtrwvappat 
Mad.  189. 

Cw)  Narasimulu  v.  Somanna,  8  Mad.  167. 

i»)  Ramachandra  v,  KrUh/na^  9  Mad.  495. 
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concerned.  It  woold  have  been  different  if  the  decree  had 
been  before  the  purchase.  Then  the  unregistered  docu- 
ment would  have  been  merged  in  and  superseded  by  the 
decree  prior  to  the  execution  of  the  registered  document. 
The  competition  would  have  been  between  the  decree  and  the 
registered  document^  and  a  decree  relating  to  land^  though 
unregistered,  is  by  §  50  unaffected  by  a  subsequent  regis- 
tered document  (y) .  On  the  other  hand  the  Calcutta,  Bom- 
bay, and  Allahabad  Courts  hold  that  express  notice  of  an 
unregistered  document,  deprives  a  purchaser  uHder  a  regis- 
tered instrument  of  the  priority  to  which  he  would  other- 
wise be  entitled  (2).  The  High  Court  of  Bombay  lays  it 
down  with  equal  distinctness  that  possession  under  an 
optionally  unregistered  document  is  notice  to  a  subsequent 
purchaser  by  a  registered  document,  which  of  itself  deprives 
him  of  the  benefits  of  registration  (a).  The  contrary  doc- 
trine was  eicpressly  laid  down  by  the  High  Court  of  Calcutta 
in  one  case,  in  which  they  overruled  various  decisions  of 
their  own  Court  in  which  an  opposite  view  had  been 
taken  (6).  In  later  cases  the  same  Court  appears  to  have 
treated  possession  under  an  unregistered  deed  as  a  fact 
from  which  notice  of  its  existence  might,  but  need  not 
necessarily  be  inferred  (c) .  In  one  of  these  cases  Garth,  C.  J,, 
intimated  his  opinion  that  under  §  54  of  the  transfer  of 
Property  Act  (IV  of  1882),  which  requires  either  a  regis- 
tered instrument  or  delivery  of  possession  in  the  case  of  all 
sales  of  immovable  property,  optional  registration  was 
virtually  abolished,  every  written  instrument  requiring  to 
be  registered  (d).     Possibly  the  Act  may  be  read  merely  as 

(v)  Madar   Saheh  v.  SuhharaytilUf  6  Had.    88,  citing  and  distinflf 
mu *  -  ^-     ^  ... 


Kolluri  Nagahhuthanum  y.  Ammannay  8  Mad.  71 ;  Contra  Balinath  y.  Lachman 
BtM,  7  All.  888 ;  ace.  Himalaya  Bank  v.  Simla  Bank,  8  All.  23. 

(s)  Ram  Autar  v.  Dhanaun,  8  All.  540 ;  Fazludeen  Khan  y.  Fakir  Mahomed, 
5  Cal.  886 :  Chundemath  y.  Bhoyruh  Chunder,  10  Cal.  250 ;  Ahool  Hossein  y. 
RtMhun€Uh,  18  Cal.  70 ;  Shivram  y.  Qenu.  6  Bom.  515.  But  see  Bamasunderi 
Y.  Krishna  Chandra,  10  Cal.  424,  in  whicn  the  Court  seemed  to  treat  the  point 
as  yet  open  to  qnestion.  As  to  the  amount  of  notice  neoeesary,  see  Bhalu  Koy  y. 
Jotfciijfcy,UCal.e67. 

(a)  Dundaya  y.  ChenboBapa,  9  Bom.  427 ;  Hathi  Sing  y.  Kuverji,  10  Bom.  105. 

(h)  FaMlvdeen  Khan  y.  FcUcir  MahMtied,  5  Cal.  886. 

(c)  Narain  Chunder  y.  Vataram,  8  CaL  597 ;  Naki  Dihee  y.  HafiiuUah^  10 
CaL  1078. 

id)  8  Cal.,  p.  612. 
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depriving  an  unregistered  instrument  of  any  operation  if 
not  followed  by  possession.  If  possession  is  equivalent  to 
notice,  and  if  notice  takes  away  the  benefit  of  registration, 
the  result  would  be  that  wherever  an  unregistered  document 
had  any  effect  it  would  rank  before  a  registered  document 
of  later  date. 

§  364.  By  §  48  of  the  B^gistration  Act  HI  of  1877,  "All 
non-testamentary  documents  duly  registered  under  the  Act, 
and  relating  to  any  property  whether  movable  or  immov- 
Oral  affreements  able,  shall  take  effect  against  any  oral  agreement  or  declar- 
er ec  tioM,  Q^^j^jj^  relating  to  such  property,  unless  where  the  agree- 
ment or  declaration  has  been  followed  by  delivery  of 
possession."  A  deposit  of  title  deeds  under  a  verbal  arrange- 
ment to  secure  a  debt,  has  been  held  not  to  be  an  oral 
agreement  or  declaration  relating  to  property  within  the 
meaning  of  this  section  (e).  Whatever  view  the  Courts 
take  as  to  the  effect  of  notice  under  §  50  would  apparently 
be  taken  as  to  this  section  also  (/). 

Form  of  transfer  §  365.  Writing  is  not  necessary,  under  Hindu  law,  to  the 
validity  of  any  transaction  whatever  (gr).  Nor  is  there  any 
distinction  between  movable  and  immovable  property  as  to 
the  mode  of  granting  it  {h).  Nor  are  any  technical  words 
necessary,  provided  the  intention  of  the  grantor  can  be 
made  out.  Hence,  an  estate  of  inheritance  will  be  conferred 
by  words  which  imperfectly  describe  such  an  estate,  if  an 
intention  to  create  such  an  estate  appears ;  and  if  an  estate 
is  given  to  a  man  simply  without  express  words  of  inherit- 
ance, it  would,  in  the  absence  of  a  conflicting  context^  carry 
by  Hindu  law  an  estate  of  inheritance  (t).     So,  the  grant 

(e)    Coggan  v.  Pogose,  11  Cal.  158. 

(  /)  Chunder  Naih  v.  Bhoyruh  Chunder,  10  Cal.  250. 

(o)  Sr%nivasammaly.Vijayammalt2  mad.  H.  C.  87;  Krishna  y,  Ray appa^ 
4  Mad.  H.  C.  98  j  per  curiam^  Jivandas  v.  Framji,  7  Bom.  H.  C.  (O.  C.  J.)  61 ; 
Roolcho  V.  MadhOf  1  N  -W.  P.  69  j  Hurpurshad  v.  8heo  Dhyal,  S  I.  A.  259 ;  S. 
C.  26  Suth.  55.    Transfer  of  Property  Act  (IV  of  1882)  §  9. 

(h)  Per  Peel,  C.  J.,  Seehkisto  v.  East  India  Co,,  6  M.  I.  A.  278. 

(*)  Per  Willes,  J.,  Tagore  v.  Tagore,  9  B.  L.  B.  395;  S.  C.  18  Suth.  859: 
Lekhrai  v.  Kunhya,  4 1.  A.  223  j  S.  0. 8  Cal.  210.  Transfer  of  Property  Act  (IV 
of  1882)  §  8.  F-   J        V 
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of  an  estate  to  a  man  and  his  children  and  grandchildren^ 
t)r  from  generation  to  generation,  or  to  a  woman  and  the 
generations  bom  of  her  womb,  have  been  held  to  confer  an 
absolute  estate  (k).  So  a  grant  from  a  husband  to  his 
widow  was  held  absolute,  where  it  stated  that  she  was  to 
take  all  his  rights  without  exception,  and  that  neither  he 
nor  his  heirs  were  to  have  any  claim  to  the  estate  (Q.  A 
similar  intention  will  be  inferred  where  the  object  of  the 
grant,  e.g.,  for  building,  would  be  frustrated  by  a  limited 
possession  (w).  Such  an  intention  would  be  negatived 
when  the  grantor  himself  had  only  a  limited  estate,  and  it 
appeared  that  the  grant  was  intended  to  endure  so  long  as 
that  interest  lasted,  but  no  longer  (n).  Or  where  from  the 
nature  of  the  thing  conveyed,  an  intention  to  grant  only 
for  the  life  of  the  grantee  ought  to  be  presumed,  as  in  the 
case  of  a  jaghire  (o),  or  an  office  (p),  or  a  gift  for  main- 
tenance (g).  Or  where  the  object  of  the  grant  was  to 
enable  the  grantee  to  perform  certain  special  services,  in 
regard  to  which  the  grantor  reposed  a  special  confidence  in 
him{r).  In  the  case  of  leases,  where  no  term  is  fixed, 
perpetuity  cannot  be  assumed,  even  where  the  word  '^  Mo- 
hurruri  "  is  used,  unless  there  are  other  circumstances  from 
which  such  an  intention  can  be  inferred  {a). 

§366.  The  Transfer  of  Property  Act  (IV  of  1882)  con-  Statutory  proyi- 
tains  various  provisions  as  to  the  form  of  alienation  which  SlitioiL*  ^     ^' 
will  modify  the  Hindu  law  as  to  all  transactions  subsequent 
to  the  1st  July  1882. 

(If)  Bhoohun  v.  Hunriah,  5  I.  A.  188  j  S.  C.  4  Cal.  23  j  Ram  Lai  v.  Secy,  of 
Btate,  8  I.  A.  46;  S.  C.  7  Cal.  804  ;  Hanhar  v.  Uman  Pershad,  14  I.  A.  7; 
8.  G.  14  Cal.  296. 

{I)   Ram  Narain  v.  Pearay  Bhugul,  9  Cal.  880. 

(m)  Qungadhur  v.  Ayvmuddin,  8  CaL  960. 

(n)  Lekhraj  v.  Kunhya,  4  I.  A.  223 ;  S.  0.  8  Cal.  210. 

(o)  QulahdoM  v.  Collector  of  Surat,  6 1.  A.  54 ;  8.  0.  8  Bom.  186 ;  Ramchan* 
dra  T.  VenkatraOf  6  Bom.  598 ;  cf.  Doaihai  y.  UhwardoM,  9  Bom.  561. 

(p)  Baudzha  v.  lamaUhat  8  Bom.  72. 

(9)  See  post,  §  425. 

(r)  Kalida*  v.  Kanhya  Lolly  11 1.  A.  218 ;  11  Cal.  121 ;  Moulvi  Muhammad 
T.  Mt.  Fatima  Bibi,  12  I.  A.  159 ;  8  C.  8  All.  89. 

is)  Sheo  Pershad  t.  Kally  Doss,  5  Cal.  548 ;  affd.  Bilasmoni  v.  8heo  Pershadf 
.A.  88;  S.  C.  8  Cal.  664;  Toolshi  Pershad  v.  Bamnarrain  Singh,  12    I 
A  205;  S.C.12CaLl]7. 
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Saiee.  By  §  54  A  transfer  by  way  of  sale  '^  in  the  case  of  tangi- 

ble immovable  property  of  the  value  of  one  bnndred  rapees 
and  upwards^  or  in  the  case  of  a  reversion  or  other  intui- 
gible  things  can  be  made  only  by  a  registered  instrament 
In  the  case  of  tangible  immovable  property  of  a  value  leas 
than  one  hundred  rtipees^  such  transfer  may  be  made 
either  by  a  registered  instrument  or  by  ddivery  of  the 
property/' 

Mortgages.  By  §  59  "Where  the  principal  money  secured  is  one  hun- 

dred rupees  or  upwards,  a  mortgage  can  be  effected  only 
by  a  registered  instrument,  signed  by  the  mortgagor  and 
attested  by  at  least  two  witnesses.  Where  the  principal 
money  secured  is  less  than  one  hundred  rupees,  a  mortgage 
may  be  effected  either  by  an  instrument  signed  and  attested 
as  aforesaid  or  (except  in  the  case  of  a  simple  mortgage^  i.e., 
hypothecation)  by  delivery  of  the  property.  Nothing  in 
this  section  shall  be  deemed  to  render  invalid  mortgages, 
made  in  the  towns  of  Calcutta,  Madras,  Bombay,  Karachi, 
and  Rangoon,  by  delivery  to  a  creditor  or  his  agent  of 
documents  of  tiUe  to  immovable  property,  with  intent  to 
create  a  security  thereon.'* 

Leases.  By  §  107  ^'  A  lease  of  immovable  property  from  year  to 

year,  or  for  any  term  exceeding  one  year,  or  reserving  a 
yearly  rent,  can  be  made  only  by  a  registered  instrument. 
All  other  leases  of  immovable  property  may  be  made  either 
by  an  instrument  or  by  oral  agreement." 

Gifts.  By  §  123  ''For  the  purpose  of  making  a  gift  of  immov- 

able property,  the  transfer  must  be  effected  by  a  registered 
instrument  signed  by  or  on  behalf  of  the  donor,  and  attested 
by  at  least  two  witnesses.  For  the  purpose  of  making  a 
gift  of  movable  property,  the  transfer  may  be  effected 
either  by  a  registered  instrument  signed  as  aforesaid  or  by 
delivery.  Such  delivery  may  be  made  in  the  same  way  as 
goods  sold  are  delivered."  {t) 

(e)  As  to  gifts  by  Taluqdara  of  Oudh,  see  Act  I  of  1869,  §  13  and  cases  U 
I.  A.  1, 121. 
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In  cases  under  the  old  law  of  gifts  it  was  held  that 
registration  of  the  deed  of  gift  did  not  amount  to^  or  make 
up  for  the  want  of  possession  (u).  Does  the  present  section 
dispense  with  possession  ?  It  certainly  does  not  dispense 
with  acceptance  of  the  gift,  which  is  essential  under  §  122. 
If  then  there  can  be  no  valid  acceptance  under  Hindu  law 
without  ]>ossession,  actual  or  symbolical,  then  §  122  does 
not  alter  the  Hindu  law.  But  if  there  can  be  a  sufficient 
acceptance  without  possession  so  as  to  satisfy  §  122,  then  a 
tegistered  gift  of  movable  property  would  be  valid  under 
§  123  if  accepted,  even  though  Hindu  law  required  delivery 
of  possession  by  the  donor,  as  well  as  acceptance  of  the  gift 
by  the  donee.  It  will  be  seen  by  §  129  that  §  122  is  not  to 
affect  any  rule  of  Hindu  law,  but  that  §  123  will  not  be 
invalid  even  though  it  should  do  so.  The  Calcutta  High 
Court  has  held  that  delivery  of  possession  of  property, 
whether  movable  or  immovable,  is  unnecessary,  where  the 
deed  of  gift  has  been  registered  (t?). 

(u)  Vnsudec  y.  ^oroytm,  7  Bom.  181 ;  Dcbgai  Dah^e  ▼.  diothura  Nath,  9 
Cal.  854. 
(v)  DharmodoB  y.  Nistarini,  U  GaL  446. 
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CHAPTER  XI. 

WILLS. 

Wiiifl  unknown  .  §  367.  Thb  Origin  and  growth  of  the  testamentary  power 
among  Hindus  has  always  been  a  perplexity  to  lawyers.  It 
is  admitted  that  the  idea  of  a  will  is  wholly  nnknown  to 
Hindu  law^  and  that  the  native  languages  do  not  even 
possess  a  word  to  express  the  idea  (a).  In  early  times^  when 
the  family  property  was  vested  in  the  family  corporation, 
and  when  ike  members  had  nothing  more  than  a  right  of 
nsufruct,  the  idea  that  any  individual  could  exercise  a  power 
of  disposal  to  commence  after  his  own  deaths  would  have 
been  a  contradiction  in  terms.  Even  in  later  times^  when  a 
greater  freedom  of  disposition  had  arisen,  the  principle  that 
a  gift  could  only  take  effect  by  possession  would  seem  to 
oppose  an  absolute  bar  to  devises.  Yet  there  can  be  no 
doubt  that  from  the  earliest  period  of  our  acquaintance  with 
India  we  find  traces  of  a  struggling  towards  the  testamentary 
power,  often  checked,  but  constantly  renewed.  It  has  been 
common  to  ascribe  this  to  the  influence  of  English  lawyers 
in  the  Supreme  Courts ;  but  this  explanation  seems  to  mo 
untenable.  It  is  very  probable  that  in  the  Presidency  Towns, 
the  example  of  Englishmen  making  wills  may  have  stimu- 
lated the  natives  in  the  same  direction,  but  the  King^s  Judges 
appear  to  have  been  quite  neutral  in  the  matter.  They  were 
conscious  of  their  ignorance  of  native  law,  and  anxiously 
sought  the  advice  of  their  own  pandits  (§  38),  and  of  the 
Judges  of  the  Company's  Courts,  and  others  who  were 
experts  in  the  unknown  science.  So  far'  were  they  from 
grasping  at  jurisdiction,  that  thoy  absolutely  disclaimed  it. 

(a)  2  Dig :  516,  n. ;  2  Stra.  H.  L.  418,  220,  481. 
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In  1 776  the  Supreme  Court  of  Calcutta,  after  taking  time 
to  consider,  granted  administration  to  the  goods  of  a  Hindu, 
but  on  the  terms  that  the  administrator  ahould  administer  iiarly  bstanoos 
according  to  Hindu  law.  In  1791  they  reconsidered  the  cou^^ 
matter,  and  decided  that  probate  of  the  will,  or  administra- 
tion of  the  goods  of  a  Hindu  or  Muhammedan,  cpuld  not  be 
granted.  It  was  not  till  July  1832  that  a  contrary  rule  was 
laid  down,  and  from  that  date  the  practice  of  granting 
probate  and  administration  to  the  property  of  natives  was 
fully  established  (b).  A  similar  alteration  of  practice  is 
recorded  by  Sir  Thomas  Strange  as  having  taken  place  at 
Madras  (c).  The  earliest  known  will  of  a  native  is  that  of 
the  celebrated  Omichund.  It  is  dated  1758,  a  time  when 
the  English  arms  were  more  in  the  ascendant  than  the 
English  Courts  (d). 

§  868.  It  seems  to  me  that  the  true  origin  of  the  testa-  origin  of  wiiib 
mentary  i)ower  is  to  be  sought  for  in  that  Brahmanical  SiJ^^^'^*"* 
influence,  the  working  of  which  I  have  already  traced  in 
the  law  of  partition  and  alienation  (e).  It  displayed  itself, 
especially,  jn  the  sanctity  attributed  to  religious  gifts,  that 
is  gifts  to  religious  men,  or  Brahmans.  These  were  con- 
sidered valid  where  even  transfers  for  valud  would  have 
been  set  aside.  In  other  countries  gifts  try  to  clothe  themi- 
selves  with  the  semblance  of  a  sale.  Under  Hindu  law. 
Bales  claimed  protection  by  assuming  the  appearance  of  a 
gift  (/)•  It  is  obvious  that  a  man  is  never  more  disposed 
to  pious  generosity  than  in  his  last  days,  when  the  approach 
of  death  furnishes  him  with  tbe  strongest  motinres  for  invest- 
ing in  the  next  world  that  wealth  which  he  can  no  longer 

(b)  Re  Commula,  Morton,  1 1  Qooda  of  Hadjes  Muatapha,  ib.  74 ;  Goods  of 
Beehee  MuUra,  ih.  75. 

(c)  1  Stra.  H.  L.  267. 

(a)  This  will  was  discussed  in  a  case  which  came  before  the  Supreme  Court 
<rf  Calontta  in  1798.  See  Montriou,  821 ;  per  Phear,  J.,  Tagore  v.  Tagorey  4  B* 
L.  B.  (O.  0.  J.)  138 ;  Beng.  Reg.  II.  (Collectors  and  Board  of  Eevenne)  and 
XXX Vl  of  1793,  (Registry  for  Wills  and  Deeds)  cited  by  Macpherson,  J., 
Krighnaramani  v.  Ananda,  4  B.  L.  R.  (O.  C.  J.)  2^ ;  per  Norman,  J.,  Tagore 
T.  Tagore.  i  B.  L.  R.  (O.  0.  J.)  217. 

(«)  Ante,  §§  219,  287,  288.  See  particularly  the  passage  from  Sir  H.  Sv 
Halne,  cited  §  287. 

(/)  See  Hitakshara,  i.  1.  §  82;  Baghunandana,  y.  25. 
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enjoy  in  the  present.  The  acntenesa  of  the  Brahman  wonld 
have  readily  disoovered  and  utilised  this  &ct«  Nothing  is 
more  remarkable  in  the  earliest  Bengal  wills  than  the 
enormous  amounts  which  they  bestow  for  religious  purposes. 
The  same  thing  was  remarked  by  Sir  Thomas  Birange  in 
Early  history  of  &11  the  wiUs  made  by  Hindus  in  Madras,  and  he  observes 
somewhat  cynically,  that  *'  the  proportion  is  commonly  in 
the  ratio  of  the  iniquity  with  which  the  property  has  been 
acquired,  or  of  the  sensuality  and  corruption  to  which  it 
has  been  devoted*'  (gr).  It  is  probable  that  such  beques1» 
would  often  take  the  form  of  a  donatio  mortis  causa,  revo- 
cable if  the  grantor  survived,  or  that  they  were  effected  by 
death-bed  dispositions,  followed  up  by  immediate  delivery 
of  possession.  But  there  are  texts  of  the  Hindu  sages 
which  contain  the  actual  germ  of  a  will,  and  which  were 
capable  of  being  developed  into  a  complete  testamentaiy 
system.  Katyayana  says,  ^'  What  a  man  has  promised  in 
health  or  in  sickness,  for  a  religious  purpose,  must  be  given ; 
and  if  he  die  without  giving  it,  his  son  shall  doubtless  be 
compelled  to  deliver  it.*'  And  again,  ^^  After  delivering 
what  is  due  as  a  friendly  gift  (promised  by  the  father),  let 
the  remainder  be  divided  among  the  heirs.''  And  so  Harita 
says  :  ^'  A  promise  made  in  words,  but  not  performed  in 
deed,  is  a  debt  of  conscience  both  in  this  world  and  the 
next"  (h).  Such  promises,  being  treated  as  debts,  would 
be  enforced  against  the  heir  in  exactly  the  same  manner  as 
an  ordinary  secular  debt.  At  first  they  would  be  iareated 
as  a  moral  obligation,  and  then,  by  analogy,  as  a  legal 
obligation.  It  is  significant  that  the  principle  seems  first 
to  have  been  applied  in  favour  of  pious  gifts.  But  it  would 
rapidly  extend  to  all  dispositions  of  property,  to  the  extent 
of  a  man's  power  of  disposing  of  it.  In  case  of  separate 
and  self-acquired  property  the  right  would  naturally  be 
admitted  with  little  hesitation.     Jt  would  afterwards  be 

(a)  3  Stia.  H.  L  458. 

(h)  2  Dig.  96  J  8  Dig.  888  j  2  Dig.  171.  The  only  writer,  aa  far  aa  I  know, 
who  has  remarked  the  bearing  of  these  texts  npoa  the  present  question^  is  H. 
Gibelin.  See  a  very  interesting  discussion  (Vol.  ii.  Titre.  ▼ii)j  in  which  he 
points  ont  that  the  Hinda  will  was  a  native  and  not  an  £iiropean  mventioii. 
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applied  to  the  undiyided  eliare  of  a  co-heir,  or  to  ancestral 
property  in  the  hands  of  a  father  or  sole  owner.  In  each 
province  the  rapidity  and  extent  of  the  growth  of  the 
testamentary  power  wonld  depend  upon  the  degree  to  which 
the  control  of  the  testator  over  his  property  was  admitted* 
This  is  exactly  what  took  place. 

§  369.  The  law  of  devise  was,  as  might  be  eicpected,  first  Caaee  in  Bengal, 
settled  in  Bengal,  where  the  power  of  alienation  was  most 
widely  extended.  The  reported  cases  commence  in  1786, 
and  the  first  two  related  to  divided  and  self -acquired  pro* 
perty,  as  to  which,  after  reference  to  the  Pandits,  the  wills 
were  maintained  (i).  In  1792  the  Nuddea  case,  (fc)  which 
has  already  been  stated  (§  347),  was  decided  in  the  Sudder 
Court,  and  it  was  followed  next  year  in  the  Supreme  Court 
by  the  case  of  Dialchund  v.  Kissory  (Z),  where  the  property 
appears  to  have  been  self -acquired.  In  both  these  cases  the 
Pandits  affirmed  the  right  of  a  father  to  devise  property, 
whether  ancestral  or  self -acquired,  and  the  former  of  the 
two  is  stated  by  Mr.  Colebrooke  to  have  been  accepted  as 
establishing  the  point.  Mr.  Sutherland,  however,  to  whom 
the  latter  case  was  referred  for  his  opinion,  stated  that  the 
will  would  be  only  valid  as  against  sons,  "  provided  no 
part  of  the  property  conferred  by  it  were  real  ancestral 
property*'  (m).  This  view  was  evidently  not  taken  by  the 
profession,  for  in  1800  a  most  important  case  arising  out 
of  the  Rajah  Nohkisaen^a  will  was  litigated  in  the  Supreme 
Court,  where  the  Rajah,  who  had  a  natural-bom  and  an 
adopted  son,  bequeathed  an  ancestral  taluq  to  his  adopted 
pon,  and  the  four  brothers  of  such  son,  thereby  depriving 
his  natural  son  of  all  interest  in  the  taluq,  and  his  adopted 
son  of  four-fifths  of  his  interest.  The  validity  of  the  will 
was  admitted  without  dispute,  though  the  adoption  was 


(0  Munnoo  v.  Oopee,  Montr.  290;  Russick  v.  ChoituUt  t6.  804;  2M.  Dig.  220. 
(i)  EshaTtchund  v.  Eshorehtmd,  I  S.  D.  2. 
Id  Montr.  871;  F.  MacN.  867. 

(m)  3  Stra.  H.  U  429.  See  Mr.  Colebrooke's  own  opinions,  2  Stra.  H.  L.  481, 
435,487. 
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contested  (n).  In  1808  the  will  of  Nemychum  MtdUch  was 
contested  in  the  Supreme  Conrt^  and  the  decree  declared 
''  that  by  the  Hindu  law  Nemychum  Mullick  might  and 
could  dispose  by  will  of  all  his  property^  as  well  movable  as 
immovable^  and  as  well  anoestorial  as  otherwise/'  This  case 
went  on  appeal  upon  another  point  to  the  Privy  Council, 
but  the  finding  as  to  the  validity  of  the  will  was  never 
disputed  (o) .  Accordingly,  the  will  of  a  brother  of  Nemy- 
chum, who  died  possessed  of  great  wealth,  ancestral  and 
self-acquired,  was  never  contested,  although  by  it  he  almost 
completely  disinherited  one  of  his  sons  (p).  In  1812  the 
Sudder  Pandits,  when  consulted  as  to  the  validity  of  an 
alleged  devise  by  a  widow,  laid  down  the  general  principle, 
that  ''the  same  rule  applies  to  bequests  as  to  gifts;  every 
person  who  has  authority,  while  in  health,  to  transfer  pro- 
perty to  another,  possesses  the  same  authority  of  bequeath- 
ing it  (q)"  Finally,  after  the  period  of  doubt  caused  by 
the  decision  in  Bhowanny  Chumps  case,  the  matter  was  set 
at  rest  for  ever,  as  far  as  Bengal  is  concerned,  by  the  certi- 
ficate of  the  Sudder  Court  in  1831,  which  has  already  been 
set  out  (§  347).  It  is  now  beyond  dispute  that  in  Bengal  a 
father,  as  regards  all  his  property,  and  a  co-heir,  as  regards 
his  share,  may  dispose  of  it  by  will  as  he  likes,  whatever 
may  be  its  nature  (r). 

Hinor.  §  370.  A  minor  has  been  held  in  Bengal  to  be  incapable 

Married  woman.  ^^  making  a  will  (ff).    A  married  woman  may  make  a  will  of 

her  stridhana  or  any  other  property  which  is  absolutely  at 

her  own  disposal.    But  she  cannot  devise  property  inherited 

from  males,  since  her  interest  in  it  ceases  at  her  deisith  {t)» 

(n)  Oopee  v.  Eajkristnay  Montr.  881 ;  S.  0.  P.  MacN.  856. 

(o)  BamtooTWO  v.  Ramgopaul,  F.  MacN.  836;  S.  C.  1  Kn.  245. 

(p)  F.  MacN.  850. 

Iq)  Sreenarain  v.  Bhya  Jha,  2  S.  D.  28  (29,  87). 

(r)  Per  Ld.  Z»wg«doiCTi,  NagaXutchmee  v.  Qopoo^  6  M.  I.  A.  844;  per  Peacock, 
C.  J.,  Tagore  v.  Tagore,  4  B.  L.  R.  (O.  0.  J.)  159;  per  Willes,  J.,  Tagore  r. 
T(More,  9  B.  L.  R.  396  J  S.  C.  18  Sutli.  859. 

u)  Cossinaut  Bysack  v.  Hurroo$oondryf  F.  MacN.  81 ;  2  M.  Big.  198^  note. 

it)  Teencowree  v.  Dinonathj  8  Sutli.  49  ;  Choon^al  v.  JussoOy  1  JBor.  55  [68]  ; 
DhooUihh  V.  Jeevee,  ih,  67X75]  ;  Umroot  v.  Kulyandae,  ih.  284  [814]  ;  Venkata 
Rama  t.  Venkata  Suriya,  2  Mad.  (P.  C.)  888. 
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Both  the  above  points  are  now  aflSrmed  by  statute  as 
regards  Hindus  {u). 

§371.  In  Southern  India  wills  had  a  much  more  chequered  wniHmS^- 
career,  as  might  be  anticipated  from  the  stricter  views  enter- 
tained as  to  the  family  union.  During  the  time  Sir  Thomaa 
Strange  was  on  the  Bench  no  question  as  to  wills  arose  in 
such  a  form  as  to  require  a  decision.  He  evidently  consid- 
ered them  a  mere  innovation,  though,  after  consultation 
with  Mr.  Colebrooke,  he  was  disposed  to  think  that  they 
might  be  allowed  to  the  same  extent  to  which  a  gift  inter 
vivos  would  have  been  valid  (v).  He  cites  several  futwahs 
of  Madras  pandits  in  which  they  seem  to  take  the  same 
view.  These  are  all  commented  upon  by  Mr.  Ellis,  whose 
authority  on  Madras  law  and  usage  ranked  very  high.  He  Early  instances 
asserted  with  confidence  that  no  Hindu  could  make  a  will 
which  would  turn  his  property  after  his  death  into  a  different 
course  from  that  which  it  would  have  taken  by  Hindu  law. 
He  intimated  a  very  strong  doubt  whether  the  Pandits 
understood  what  was  meant  when  they  were  questioned  as 
to  the  operation  of  a  will  (w) .  It  is  quite  certain  that  in  the 
case  which,  ultimately  settled  the  law,  they  thought  they 
were  being  consulted  as  to  the  effect  of  a  gift  {x).  The 
course  of  decisions  in  Madras  for  many  years  was  certainly 
in  accordance  with  his  view.  The  only  case  litigated  in  the 
Supreme  Court  was  one  where  a  testator  had  bequeathed 
part  of  his  self-acquired  property  for  the  performance  of 
religious  ceremonies  {y).  This  would  clearly  have  been  valid 
under  the  text  of  Katyayana  already  cited  {§  368).  In  the 
Sudder  Court,  however,  there  were  numerous  decisions. 
The  first  was  in  1817,  but  as  the  devise  was  in  favour  of  an 
adopted  son,  the  first  question  was  as  to  the  validity  of  the 

(u)  Act  X  of  1865,  §  46  [Succession]  extended  to  Hindus  by  Act  XXI  of 
1870,  §3,  and  see  §8  [Hindu  WillsJ  and  Act  V  of  1881,  S  140  [Probate  and 
Administration]  * 

(t)  Veerapermall  v.  Narrain,  1  N.  C.  91 :  1  Stra.  H.  L.  267. 

(w)  2  Stia.  H.  L.  217—228. 

(as)  See  post,  §  874.  It  must  be  remembered  that  the  Pandits  did  not  speak 
English,  and  tiiat  their  language  contained  no  equivalent  for  will. 

(y)  Narrainsamy  v.  Amachillat  I  Stra,  H.  L.  268,  note  j  Vallinayagam  v. 
Pachehe,  I  Mad,  H.  C.  336. 
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adoption,  and  as  its  yaHdiiy  was  established,  tliat  of  ihe 
will  never  arose  (z).    The  next  cases  arose  in  1824  and  1828, 
and  gave  rise  to  mucli  litigation,  extending  nltimately  to  the 
Privy  Council.    In  these  a  widow  sued  to  set  aside  two 
alienations,  made  by  her  deceased  husband  to  distant  rela- 
tions, of  property  which  would  have  otherwise  come  to  her 
as  his  heir.    In  the  first  case  the  document  is  spoken  of  as 
a  will,  but  was  in  terms  a  deed  of  gift,  and  recited  that 
possession  had  been  given.    This,  however,  appears  not  to 
have  been  done.    The  decision  was  in  favour  of  the  widow, 
but  upon  the  ground  that  upon  the  proper  construction  of 
the  will  the  devisee  only  took  as  manager  for  the  heir,  and 
was  now  dead.    In  their  judgment  the  Court  stated  as  their 
opinion  'Hhat  under  the  Hindu  law  a  man  is  authorised  to 
dispose  of  his  property  by  will,  which  under  the  same  law 
he  could  have  alienated  during  his  survivorship  by  any  other 
instrument^'  (a).    This,  of  course,  was  purely  obiter  dictum. 
In  the  second  case,  possession  under  the  gift  was  established. 
The  property  was  self-acquired,  and  the  question  was  cor- 
rectly put  to  the  pandits,  whether  a  gift  of  self -acquired 
property  made  by  a  man  without  male  issue  was  valid  as 
against  a  widow,  who  was  left  an  heir  to  other  property  to 
a  large  extent.    The  pandits  answered  that  the  gift  was 
valid,  and  the  Court  so  decided.    This  case  was  confirmed 
by  the  Privy  Council.    There,  too,  though  the  document  is 
spoken  of  as  a  will,  the  transaction  is  treated  as  an  alien- 
ation, and  its  validity  is  rested  on  the  opinion  of  the  Hindu 
law  officers,  who  had  dealt  with  it  purely  as  such  (6).    In  an 
intermediate  case  the  question  was  whether  a  will  would  be 
valid  if  it  left  the  whole  of  a  partible  zemindary  to  one  of 
two  sons.    The  Court  decided  that  the  document  really  left 
it  to  the  two  sons  as  joint  heirs.     But  they  said, ''  The  Court 
have  repeatedly  decided  that  the  will  of  a  Hindu  is  of  no 
validity  or  effect  whatever,  except  so  far  as  it  may  be  con- 


Amachellum  v.  lyasamy,  1  Mad.  Deo.  154. 

Mulrauze  Vencata  ▼.  Mulrauze  Ltttchmiahf  1  Mad.  Dec.  488,  449. 

Mulrauze  y.  ChellakanVi  2  Mad.  Dec.  12^  affirmed,  2  M.  I.  A.  ^h 
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ristent  with  Hindu  law  {e)J^  Later  still  the  same  Court 
treated  a  will,  by  which  a  grandfather  was  asserted  to  have 
left  landed  property  to  his  wife  to  the  prejudice  of  his  sons, 
as  being  absolutely  invalid  as  agwist  their  sons,  i.e.,  his  own 
grandsons  (c2). 

§  372,  So  far  there  really  had  been  no  actual  decisions,  Tendency  of 

*  ''  ,  opinion. 

but  the  tendency  of  the  Sudder  Judges  had  certainly  been  to 
accept  the  opinions  of  Sir  Thomas  Strange,  Mr.  Colebrooke, 
and  the  pandits,  that  the  legality  of  a  will  must  be  tried  by 
the  same  tests  as  that  of  a  gift ;  for  instance,  that  it  would 
be  valid  if  made  to  the  prejudice  of  a  widow,  invalid  if  made 
to  the  prejudice  of  male  issue.  At  this  time  Madras  Beg.  Beg.  Y  of  1829. 
V  of  1829  (Hindu  Wills)  was  passed.  It  recited  that  wills 
were  instrumeuts  unknown,  and  had  been  made  so  as  to  be 
totally  repugnant,  to  the  authorities  prevailing  in  Madras ; 
it  then  repealed  a  former  regulation  which  had  authorised 
the  executors  of  the  will  of  a  Hindu  to  take  charge  of  his 
property,  and  enacted  that  for  the  future  Hindu  wills  should 
have  no  legal  force  whatever,  except  so  far  as  they  were  in 
conformity  with  Hindu  law,  according  to  authorities  preva-  Validity  of  wills 
lent  in  the  Madras  Presidency.  This  regulation  appears  ^^  ' 
to  have  induced  the  Judges  to  regard  wills  as  being  wholly 
inoperative.  Wills  were  not  only  set  aside  where  they  pre- 
judiced the  issue,  as  by  an  unequal  distribution  of  ancestral 
property  between  the  sons  (e) ;  but  the  Court  also  laid  down 
that  where  a  man  without  issue  bequeathed  his  property 
away  from  his  widow  and  daughters,  such  a  will  would  be 
absolutely  illegal  and  void,  unless  they  had  assented  to  it  (/)  • 
These  decisions  would  appear  to  have  put  wills  completely 
out  of  Court.  But  in  the  very  next  year  a  case  was  decided 
which  ultimately  proved  to  be  the  commencement  of  a  com-» 
plete  revolutcm  on  the  point.  The  circumstances  attending 
it  were  so  singular  as  to  merit  a  little  detail. 

(c)  Soorcmcmy  t.  Booranany,  1  Mad.  Deo.  495. 

(d)  Tejnamoc^  v.  Chavaly.  3  Mad.  Dec.  16. 

(0)  Moottcovengada  ▼.  ToomhayaaamVf  Ifad.  Dec.  of  1849,  27. 
(/)  Ttdlapragadah  t.  Crovedy,  2  Mad.  Deo.  79 :  Sevacawmy  t.  Vaneyummal^ 
lUd.  Deo.  <$  1850»  50. 
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§  373,  The  suit  was  by  a  widow  to  recover  hep  husband's 
estate^  which  consisted  in  part  of  ancestral  immovable  pro-» 
perty.  The  defendants  set  up  a  will  executed  by  the  deceas- 
ed^  by  which  he  constituted  them  executors  and  managers 
of  his  estate^  and^  after  providing  for  his  wife  and  daughters, 
left  the  rest  of  his  property  to  religious  and  charitable  uses, 
with  a  proviso  that  if  his  wife,  then  pregnant,  bore  a  son, 
the  estate  should  revert  to  him  on  his  coming  of  ago.  The 
will  was  found  to  be  genuine,  but  the  widow  set  up  an 
authority  to  adopt  a  son  in  the  event  of  a  daughter  being 
boru.  The  Civil  Judge  consulted  the  Sudder  Pandits,  and 
asked  whether  the  will  was  valid,  and  if  so,  whether  it  would 
be  invalidated  by  the  authority  to  adopt,  if  actually  given. 
The  Pandits  answered,  ''  The  will  referred  to  in  the  question 
is  valid  under  the  Hindu  law,  the  testator  having  thereby 
bequeathed  a  portion  of  his  estate  for  the  maintenance 
of  his  wife,  and  other  members  of  his  family,  whom  he  was 
bound  to  protect,  and  directed  the  remainder  to  be  appro- 
priated  to  charitable  purposes  in  the  event  of  his  wife,  who 
was  then  pregnant,  not  being  delivered  of  a  son.  If  the 
testator  had  really  given  his  wife  verbal  instructions  to 
adopt  a  son  in  the  event  of  her  not  bearing  male  issue,  her 
compliance  with  those  instructions  would,  of  course,  invalid 
date  the  will  according  to  the  Hindu  law,  it  being  incom- 
petent for  the  testator  who  authorised  the  adoption  of  a  son 
to  alienate  the  whole  of  his  estate,  and  thereby  injure  the 
means  of  the  maintenance  of  his  would-be  heir.''  The 
Civil  Judge  found  against  the  alleged  authority  to  adopts 
and  decided  in  favor  of  the  will.  His  decision  was  given 
in  1849,  before  the  decision  of  the  Sudder  Court  last 
quoted.  In  appeal  to  the  Sudder  Udalut,  the  widow  urged 
that  under  Reg.  V  of  1829  (Hindu  Wills)  the  will  was  void* 
The  case  was  heard  by  a  single  Judge,  who  affirmed  the 
decree  of  the  lower  Court.  In  regard  to  the  validity  of 
the  will,  he  said, "  The  third  objection  taken  by  the  appel- 
lant is  that  the  will  is  illegal,  because  the  widow  is  the 
party  to  whom  the  law  gives  the  estate.    The  Court  have 
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referred  to  all  the  anthorities  quoted  by  the  appellant  in 
support  of  this  position^  and  find  that  although  the  opinions 
regarding  wills  of  Hindus  generally  are  conflicting,  yet 
that  the  majority  of  them  are  against  the  argument  of  the 
appellant.  It  is  unnecessary  to  cite  all  the  opinions  given 
on  the  subject,  and  the  Court  will  content  itseK  with  refer- 
ring to  the  case  of  Ramtoonoo  Mullich  v.  Bamgopaul  Mullick 
(Mori.  Dig.,  p.  39,  Nos.  3  &  4),  in  which  it  was  held  that  a 
Hindu  might,  and  cQuld,  dispose  by  will  of  all  his  property, 
movable  and  immovable,  and  as  well  ancestral  as  other- 
wise, and  this  decision  was  affirmed  on  appeal  by  the  Judi- 
cial Committee  of  the  Privy  Council  Questions,  however, 
regarding  the  legality  of  the  will  now  under  discussion  were 
referred  to  the  law  officers  of  the  Court,  to  whom  the  legis- 
lature have  assigned  the  duty  of  declaring  the  law  on  such 
matters,  and  they  distinctly  stated  their  opinion,  that  it  is 
a  valid  and  good  instrument.  The  arguments,  therefore, 
of  the  Appellant  that  it  is  not  recognizable  under  the  provi« 
sions  of  Reg.  V  of  1829,  cannot  be  sustained*'  (j). 

§  374.  Upon  this  decision,  Mr.  Strange,  lately  a  Judge  of  ^^g^^^ 
the  Madras  Sudder  and  High  Courts,  remarks  (A),  "  This 
decision  was  passed  by  a  single  Judge,  confessedly  ignorant 
of  the  law.  He  sought  to  guide  himseK  by  authorities,  but 
found  them  conflicting.  Supporting  himself  by  the  opinion 
of  the  Pandits,  and  a  judgment  by  the  Calcutta  Supreme 
Court,  affirmed  by  the  Privy  Council,  he  upheld  the  will  then 
in  issue,  which  appointed  trustees  to  the  testator's  property, 
to  the  prejudice  of  his  widow.  The  Pandits  then  applied  to, 
are  the  same  who  have  since  declared  that  no  Hindu  can 
make  a  will,  and  they  explain  that  they  gave  the  opinion 
rested  on  in  the  above  case  under  the  idea  that  they  were 
called  upon  to  test  the  will  by  the  power  the  testator  had  to 
deal  with  the  property  during  his  lifetime,  in  the  manner 
he  had  done  by  will.''   Certainly  no  particular  authority  can 

(g)  Nagalutchmy  ▼.  Nadarajat  Mad.  Deo.  of  1861 »  226. 
(A)  Stn.  Han.  9  176. 
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be  allowed  to  the  decision  of  the  Sadder  Coart  It  is  impos- 
sible to  imagine  where  the  learned  Judge  conld  have  found 
the  conflicting  decisions  he  referred  to^  unless  among  the 
Bengal  reports^  and  4he  case  of  Bamtoonoo  v.  Bamgopavl 
waSj  of  course^  upon  this  point  of  no  authority  whatever  in 
Madras.  The  only  Madras  authority  he  could  have  found 
was  the  dictum  in  Mulrauze  Vencata  v.  Muhrauze  LtUchmiaJh, 
(1  Mad.  Dec.  449  J  which  laid  down  the  broad  principle  that 
whatever  a  man  may  do  by  act  mter  vwoe,  he  may  do  by 
will.  Probably  this  principle  accounts  for  the  mode  in 
which  the  question  appears  to  have  been  put  to  the  PanditSj 
and  for  their  misapprehension  as  to  the  point  on  which  their 
opinion  was  reqmred.  That  there  must  have  been  some  mis- 
apprehension appears^  not  only  from  Mr.  Btrcmge^s  state- 
ment^ made  after  personal  consultation  with  them^  but  from  a 
subsequent /t^ti^afe  of  theirs^  in  which  the  very  distinction  is 
taken  between  a  gift  and  a  will.  In  1852  they  pronounced 
that  ''  A  man  may  in  his  lifetime  alienate  his  property  to 
the  prejudice  of  his  widow,  leaving  her  the  means  of  main- 
tenance; but  he  cannot  make  arrangements  that  such 
arrangement  shall  take  place  after  his  death,  since  his  widow 
would  be  entitled  to  what  he  died  possessed  of  (t).^ 

§  375.  However,  the  case  went,  on  appeal,  to  the  Privy 
Council,  and  was  there  affirmed.  Their  Lordships  said  (Jf)> 
^'  It  may  be  allowed  that  in  the  ancient  Hindu  law,  as  it  was 
understood  through  the  whole  of  Hindustan,  testamentary 
instruments,  in  the  sense  affixed  by  English  lawyers  to  that 
expression,  were  unknown ;  and  it  is  stated  by  a  writer  of 
authority  (Sir  Thomas  Strange)  that  the  Hindu  language 
has  no  term  to  express  what  we  mean  by  a  will.  But  it 
does  not  necessarily  follow  that  what  in  effect,  though  not 
in  form,  are  testamentary  instruments,  which  are  only  to 
come  into  operation,  and  affect  property,  after  the  death 
of  the  maker  of  the  instrument^  were  equally  unknown. 


(»)  Sadder  Pandita,  19th  Julv,  1852;  Stra.  Man.  §  178. 
{k)  Nagalutchmee  v.  Qo;poOt  6  M.  I.  A.  800,  3M.    See  too  per  Ld.  Kimg^Aowf^^ 
Bhoobum  Moyee  v.  Ram  KUhore,  10  M.  I.  A.  a06;  8.  0. 8  Sath.  (F,  C.)  15. 
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However  this  may  be,  tlie  strictness  of  the  ancient  law  has 
long  since  been  relaxed,  and  throaghout  Bengal  a  man  who 
is  the  absolute  owner  of  property  may  now  dispose  of  it  by 
will  as  he  pleases,  whether  it  be  ancestral  or  not.  This 
point  was  resolved  several  years  ago  by  the  concurrence  of 
all  the  judicial  authorities  in  Calcutta,  as  well  of  the  Supreme 
as  of  the  Sudder  Court  (1).  No  doubt  the  law  of  Madras 
differs  in  some  respects,  and  amongst  others  with  respect  to 
wills,  from  that  of  Bengal.  But  even  in  Madras  it  is  settled 
(hat  a  will  of  property,  not  ancestral,  may  be  good.  A 
decision  to  this  effect  has  been  recognized  and  acted  upon 
by  the  Judicial  Committee  (m),  and,  indeed,  the  rule  of  law 
to  that  extent  is  not  disputed  in  this  case.  If,  then,  the  will 
does  not  affect  ancestraJi  property,  it  must  be,  not  because 
an  owner  of  property  by  the  Madras  law  cannot  make  a 
will,  but  because,  by  some  peculiarity  of  ancestral  property, 
it  is  withdrawn  from  the  testamentary  power.  It  was  very 
ingeniously  argued  by  the  respondent's  counsel,  that  in  all 
cases  where  a  man  is  able  to  dispose  of  his  property  by  act 
inter  vivos,  he  may  do  so  by  will ;  that  he  cannot  do  so  when 
he  has  a  son,  because  the  son,  immediately  on  his  birth, 
becomes  coparcener  with  his  father ;  that  the  objection  to 
bequeathing  ancestral  property  is  founded  on  the  Hindu 
notion  of  an  undivided  family ;  but  that  wheriB  there  are  no 
males  in  the  family  the  liberty  of  bequeathing  is  unlimited. 
It  is  not  necessary  for  their  Lordships  to  lay  down  so  broad 
a  proposition,  as  they  think  it  safer  to  confine  themselves  to 
the  particular  case  before  them.  Under  the  circumstances 
of  testator^s  family  when  he  made  his  will  and  codicil,  and 
having  regard  to  the  instruments  themselves,  the  Pandits 
to  whom  this  question  was  properly  referred  by  the  Court— 
the  Pandits  of  the  Sudder  Dewanny  TJdalut — have  declared 

(Z)  Tfait  evidently  refers  to  the  eertifioate  of  the  Sudder  Judges  to  the  Supreme 
Govt  in  1881.    8ee  owto,  §  847. 

(m>  Bee  the  ease  of  Mulraz  v.  Chalekany,  2  H.  I.  A.  54,  and  the  two  coses  in 
the  Sadder  Court,  Mulrattze  Vencata  v.  Mulrauze  Lutchmicthf  1  Mad.  Dec.  438, 
and  Mulrauze  t.  CheUakanyy  2  Had.  Dec.  12,  ante.  §  871,  where  it  is  shown 
that  both  were  eases  of  gift ;  the  one  which  was  affirmed  in  the  P.  C.  having 
nndonhiedly  been  followed  1^  possession  given  to  the  donee  in  the  life  of  the 
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their  opinion  that  these  instruments  are  sufficient  to  disposd 
of  ancestral  estate ;  that  opinion  has  been  affirmed  by  two 
Judges  successively,  of  whom  it  is  but  justice  to  say  that 
they  appear  to  have  examined  the  subject  very  carefully, 
and  after  much  consideration  to  have  pronounced  very 
satisfactory  judgments,  though  in  one  or  two  incidental 
observations  which  have  fallen  from  them  their  Lordships 
may  not  entirely  concur/' 

Change  effected        §376.  This  decision  undoubtedly  gave  a  new  direction 
^  ^^'  to  the  law  of  Madras  as  regards  wills.    Being  a  decision  of 

the  Court  of  final  appeal,  it  ought  to  have,  been  impossible 
ever  again  to  lay  down  the  principle,  that  a  will  could  have 
no  operation,  and  must  be  treated  as  wholly  invalid,  if  its 
directions  were  opposed  to  the  rules  of  succession  whicli 
would  have  prevailed  in  its  absence.  The  decision,  no 
doubt,  was  expressly  based  upon  the  opinion  of  the  Pandits^ 
and  the  judgments  of  two  Judges.  The  former  appears  to 
have  been  founded  on  a  misconception,  and  the  latter  upon 
the  erroneous  application  of  decisions  given  under  one  sys-^ 
tem  of  law,  to  a  case  which  ought  to  have  been  governed 
by  a  wholly  different  system.  But  there  can  be  little  doubt 
that  the  decision  was  in  unconscious  conformity  to  the 
popular  feeling,  a  feeling  which  aimed  at  increased  liberty 
in  regard  to  property,  and  which  showed  itself  by  attempts 
to  alienate  it  in  ways  unknown  to  the  law  of  the  MUak^ 
ahara.  In  fact,  the  people  of  Southern  India  were  trying, 
perhaps,  without  knowing  what  they  did,  to  take  upon, 
themselves  the  powers  which  Jimuta  Vahana  and  his  dis* 
ciples  had  conferred  upon  the  Hindus  of  Bengal.  .But 
beyond  the  fact  that  their  Lordships,  as  it  were,  gave 
vitality  to  wills,  the  actual  effect  of  the  decision  was  very 
narrow.  It  carefully  refrained  from  asserting  that  the  power 
of  bequest  was  co-extensive  with  that  of  alienation  irder 
vivos.  It  laid  down  that  a  man,  who  had  in  other  ways 
provided  for  his  wife  and  daughters,  might  devise  ancestral 
immovable  property  as  he  pleased  to  their  prejudice.  It 
seemed  to  assume  that  he  could  not  do  so  as  against  male 
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descendants.  It  neither  affirmed^  nor  denied^  the  further 
doctrine  of  the  Pandits^  that^  if  he  had  given  authority  to 
adopts  his  devise  would  be  invalid  as  against  a  son  adopted 
in  pursuance  of  such  authority  {n). 

§  377.  The  decree  of  the  Judicial  Committee  was  pro-  Later  decisions. 
nounced  in  1856^  and  in  1852  and  subsequent  years  several 
decisions  of  the  Madras  Sudder  Court  are  recorded^  which 
seem  to  have  been  passed  in  perfect  unconsciousness  of  their 
own  decree  in  1851.  In  the  first  case  (o)  a  person  who  is 
described  as  the  son  of  the  cousin-german  of  the  testator^ 
sued  to  set  aside  a  will  by  the  deceased  in  favour  of  the 
foster  son.  The  property  in  this  case  was  certainly  not  re^^^2cU)ii 
ancestral.    It  had  come  to  the  testator  from  his  brother,  to  J^y?  Council 

decision 

whom  it  had  been  bequeathed  by  his  maternal  grandmother. 
He  might  therefore  have  disposed  of  it  by  gift  at  his  plea- 
sure (§  318).  The  Sudder  Pandits  said,  ''As  the  Hindu 
law  does  not  recognize  a  foster  son,  it  was  not  legal  that  P. 
(the  testator)  should  constitute  H.  (the  special  appellant)  his 
foster  son,  and  make  a  will  accordingly,  nor  is  it  consistent 
with  the  Shaster  that  H.  should  perform  F/s  funeral  rites. 
Such  performance  on  his  part  is  legally  ineffectual,  and  can- 
not entitle  him  to  the  property  of  P.,  which  must  go  to  P/s 
sapinda  kinsmen,  who  are  included  in  the  order  of  succes- 
sion to  the  property  of  a  person  who  died  leaving  no  male 
issue.^'  The  Sudder  Court  affirmed  the  correctness  of  this 
exposition,  but  dismissed  the  suit  on  the  ground  that  the 
plaintiff  was  not  the  testator^s  heir.  In  1855  and  1859  the 
Sudder  Court  again  broadly  laid  down  the  rule  that  a  will 
was  of  no  effect  unless  it  took  effect  by  possession  during 
the  donor's  lifetime;  that  as  a  mere  will  it  created  no  title, 
and  could  not  affect  the  inheritance  (p).  In  1861  there 
were  three  cases,  in  all  of  which  the  wills  were  set  aside  as 


(n)  See  F.  MacN.  161,  228;  Durma  v.  Coomara,  Mad.  Dec.  of  1862,  p.  111. 

(o)  Scmty  Josyen  v.  Mamiethf  Mad.  Deo.  of  1852,  p.  60. 

(p)  Stra.  Man.  §  177 ;  Chocalinga  v.  lyah,  Mad.  Deo.  of  1869,  85  j  Kasale  v. 
Palaniayi,  ih.  247i  6oo,  too,  Bogarcw  v.  Tanjore  Venkatarav,  Mad.  Deo.  of 
1860, 115. 
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being  opposed  to  Hindu  law.  In  two  of  these  cases  the  will 
was  made  to  the  prejudice  of  the  testator's  widow,  as  in  the 
Privy  Council  case.  The  latest  case  is  said  to  have  been 
exactly  similar  to  that  of  Nagalutchmy  v.  Nadaraja ;  but 
the  Sudder  Court  refused  to  be  bound  by  that  decision, 
holding  that  it  had  been  based  upon  an  opinion  of  the 
Pandits,  which  was  given  under  a  misapprehension,  and 
which  the  law  officers  had  afterwards  retracted  {q), 

§  378.  In  1862  the  High  Court  was  constituted  in  Madras, 
and  the  question  shortly  came  again  before  a  tribunal  which 
was  more  willing  to  be  bound  by  the  decisions  of  the  Privy 
Council  than  its  predecessor.  Here  the  testator,  who  had 
no  male  issue,  had  bequeathed  the  bulk  of  his  property, 
movable  and  immovable,  to  a  distant  relation,  allotting  what 
was  admitted  to  be  a  sufficient  maintenance  to  his  legal 
representative,  his  widow.  No  possession  had  been  given, 
and  confessedly  the  disposition  could  only  operate  as  a  will. 
There  was  no  finding  whether  the  property  was  ancestral  or 
self -acquired,  but  the  Chief  Justice  said  it  must  be  assumed 
to  be  the  former.  The  Court  reviewed  all  the  previous 
decisions,  and  affirmed  the  wUh  They  said,  '*  It  is  not 
necessary  for  us  here  to  consider  and  lay  down  any  general 
rule  as  to  how  far,  or  under  what  circumstances  the  law 
gives  to  a  Hindu  the  power  of  disposal  by  will.  But  we 
may  observe,  that  now  that  the  legal  right  to  make  a  will  is 
settled,  there  seems  nothing  in  principle  or  reason  opposed 
to  the  exercise  of  the  power  being  allowed  co-extensrvely 
(as  stated  in  some  of  the  cases,  and  forcibly  urged  in  Nagor 
lutchmy  v.  Nadaraja)  with  the  independent  right  of  gift  or 
other  disposal  by  act  inter  vivos,  which  by  law  or  established 
usage,  or  custom  having  the  force  of  law,  a  native  now  pos- 
sesses in  Madras.  To  this  extent  the  power  of  disposition 
caji  reasonably  be  considered  to  be  in  conformity  with  the 
respective  proprietary  rights  of  the  possessor  of  property. 


(<7)  MuHu  ▼.  Annavaiyan^far,  Mad.  Deo.  of  1861,  07 ;  Virdkumara  v.  Qopalu, 
ih,  147 ;  Vallinayagam  v.  Pachche,  1  Mftd.  H,  C.  588,  note. 
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and  of  heirs  and  coparceners^  as  provided  and  secured  by 
the  provisions  of  Hindu  law"  (r).  This  decision,  of  course, 
put  an  end  to  all  discussion  as  to  the  capacity  of  a  testator 
in  Madras  to  make  a  binding  will.  The  extent  of  that  capa- 
city will  be  considered  further  on  (§  SSO). 

§  379.  The  same  silent  revolution  appears  to  have  taken  wnia  onginaUy 
place  in  the  Bombay  Presidency.  In  a  very  early  case  in  ^Bomtay. 
which  the  pandits  were  consulted  they  said,  "  There  is  no 
mention  of  wills  in  our  Shasters,  and  therefore  they  ought 
not  to  be  made ;"  and  proceeded  to  point  out  that  the  owner 
of  property  could  only  dispose  of  it  in  a  manner,  and  to  the 
persons,  directed  by  law  (a).  Accordingly,  the  Shastries 
declared  wills  to  be  invalid  by  which  a  man  devised  property 
away  from  his  wife  and  daughters,  though  he  provided  for 
their  maintenance,  putting  it  on  the  general  principle  that 
the  wife  was  heir,  and  therefore  the  wiH  was  ineffectual  (t). 
And,  similarly,  where  the  will  was  in  favour  of  one  of  two  Validity  of  wills 
sisters'  sons,  to  the  exclusion  of  a  third  sister,  and  the  "*  ^^  *^' 
second  son  of  the  second  sister  (tt).  In  all  these  cases,  it 
will  be  observed,  a  gift  would  have  been  perfectly  valid. 
These  decisions  ranged  from  1806  to  1820.  When  the  cur- 
rent changed  I  am  unable  to  state ;  but  in  1866  Weatropp, 
J.,  said,  "  In  the  Supreme  Court  the  wills  of  Hindus  have 
been  always  recognized,  and  also  in  the  High  Court,  at  the 
(»igmal  side.  Whatever  questions  there  n^y  formerly 
have  been  as  to  the  right  of  a  Hindu  to  make  a  will  relat- 
ing to  his  property  in  the  Mof  us^,  or  as  to  the  recognition 
of  wills  by  the  Hindu  law,  there  can  be  no  doubt  that  tes- 
tamentary writings  are,  as  returns  made  within  the  last 
few  years  from  the  Zillahs  show,  made  in  all  parts  of  the 
Mofussil  of  this  Presidency ;  but,  as  might  have  been  ex- 

(r)  Vailinayagam  v.  Pachche,  1  Mad.  H.  G.  826,  889 ;  Ashutosh  ▼.  Doorga 
Chum,  6 1.  A.  182;  S.  G.  6  Gal.  488;  8.  G.  5  G.  L.  B.  296. 

(8)  2  Stm.  H.  L.  449. 

(t)  Vw  Baee  v.  Wan  Baee,  1  Bor.  27  [29] ;  Qoolah  ▼.  Phool,  %b.  164  [178]  ; 
OwMftram  v.  Tcvppee,  ib,  872  [412]. 

^  (u)  Ichharam  t.  Prumanund,  2  Bor.  471  [515].  For  oases  where  tlie  peiBons 
diBuinerited  may  possibly  have  been  oqparceners ;  see  Tooljaram  v.  Nuroheranit 
1  Bor.  880  [421] ;  Hureewuhibh  t.  Keshowram,  2  Bor.  6  [7] ;  and  Man  Bae9 
v.jrmAn«e,i&.  124 1141]. 
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pected^  much  more  frequently  in  some  districts  than  in 
others^  and  this  Court  at  its  appellate  side^  has^  on  several 
occasions^  recognized  and  acted  on  such  documents  {v)" 

Extent  of  the  §  380.  The  extent  of  the  testamentary  power,  after  being 

^w^r!^^"^^  subject  to  much  discussion,  has  at  length  been  finally  set- 
tled by  decisions,  and  by  express  legislation.  Whatever 
property  is  so  completely  under  the  control  of  the  testator 
that  he  may  give  it  away  during  his  life  time,  he  may  also 
devise  by  will.  Hence,  a  man  may  bequeath  his  separate^ 
or  his  self-acquired,  property ;  and  one  who,  by  the  ex- 
tinction of  coparceners,  holds  all  his  property  in  severalty, 
may  devise  it  so  as  to  defeat  the  claims  of  remote  heirs  (w). 
So,  a  woman  may  dispose  by  will  of  such  parts  of  her 
atridhanum  as  are  during  her  life  absolutely  under  her  own 
control  (oj).  She  cannot  dispose  of  property  which  she  has 
inherited  from  a  male,  and  as  to  which  her  estate  is  limited 
by  the  usual  restrictions  (y).  A  member  of  an  undivided 
family  cannot  bequeath  even  his  own  share  of  the  joint 
property,  because  *'  at  the  moment  of  death,  the  right  by 
survivorship  is  at  conflict  with  the  right  by  devise.  Then 
the  title  by  survivorship,  being  the  prior  title,  takes  pre- 
cedence to  the  exclusion  of  that  by  devise"  («).  And  on 
the  same  principle,  a  devise  by  one  of  several  widows 
of  property  to  which  she  is  entitled  jointly  with  her  co- 
widows,  is  invalid  (a).  The  cases  which  decide  this  lat- 
ter point  are  all  from  Madras  and  Bombay.  But  they 
would,  of  course,  have  been  followed  by  the  Bengal  Courts 
in  cases  under  the  Mitakshara  law,  since  they  do  not  admit 
the  right  of  a  coparcener  even  by  sale,  much  less  by  gift, 

{v)  Narottamr.  NartanddSy  8  Bom.  H.  C.  (A.  C.  J.)  8. 

(to)  Beer  Pertah  v.  Maharajah  Bajender,  12  M.  I.  A.  88 ;  S.  C.  9  Suth.  (P.  C.) 
15 ;  Narottamy.  NarsancUis,  8  Bom.  H.  0.  (A.  C.  J.)  6.  The  same  rale  appears 
to  prevail  in  tlie  Pimjab.   Punjab  costoms,  84, 68.  Punjab  Customary  law,  111.  9^ 

(x)  Venkata  Bama  v.  Venkata  Suriya,  2  Mad.  (P.  C.)  888. 

(y)  Bai  Devkore  v.  Amritram,  10  Bom.  872. 

\z)  Per  curiam,  Vitla  Butten  v.  Tamenammat  8  Mad.  H.  C.  6  j  Qooroova  ▼. 
Narrainsawmy,  ih,  18  j  Narottam  v.  Narsandde,  8  Bom.  H.  C.  (A.  C.  J.)  6 ; 
Oanguhai  t.  BamannOf  8  Bom.  H.  C.  (A.  G.  J.)  66;  Udaramv.  Ranu,  11 
Bom.  H.  0. 76  j  Lakshman  v.  Ramchandra,  7  I.  A,  181  j  S.  C.  6  Bom.  46. 

(a)  Ourivi  Reddi  v.  Chinnammat  7  Mad.  93. 
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to  dispose  of  his  own  undivided  share  during  his  life  time^ 
without  the  consent  of  those  jointly  interested  in  it  (§  337). 
The  same  result  is  arrived  at  by  legislation.  Act  XXI  of 
1870  (Hindu  Wills)  extends  to  Hindus,  Jains,  Sikhs  and 
Buddhists  various  provisions  of  the  Succession  Act,  X  of 
1865,  which  relate  to  wills ;  but  §  3  provides  '^  that  nothing 
herein  contained  shall  authorise  a  testator  to  bequeath 
property  which  he  could  not  have  alienated  inter  vivos,  or 
to  deprive  any  persons  of  any  right  of  maintenance  of  which, 
bftt  for  §  2  (the  extending  section)  he  could  not  deprive 
them  by  will;  and  that  nothing  herein  contained  shall 
affect  any  law  of  adoption  or  intestate  succession.'*  The 
probate  and  administration  Act  V  of  1881,  which  also 
applies  to  Hindus,  provides  by  §  4,  that  ^^  nothing  herein 
contained  shall  vest  in  an  executor  or  administrator  any 
property  of  a  deceased  person  which  would  otherwise  have 
passed  by  survivorship  to  some  other  person.** 

§  881.  So  far  we  have  been  treating  of  the  testator's  Estate  musi  be 
power  to  devise  as  it  relates  to  the  persons  to  whom  he  Hkidn  Law.^^ 
may  devise,  that  is,  his  power  to  alter  the  order  of  succes- 
sion as  it  would  arise  in  the  event  of  intestacy.  But  a 
completely  different  question  arises  as  to  his  power  to  alter 
the  nature  of  the  estate  which  will  vest  in  his  devisee,  that 
is,  to  create  an  estate  of  a  different  species  from  that  which 
the  law  would  give  rise  to.  As  to  this,  the  rule  is  that,  so 
&r  as  he  has  the  power  of  bequest  at  all,  he  may  not  only 
direct  who  shall  take  the  estate,  but  may  also  direct  what 
quantiiy  of  estate  they  shall  take,  both  as  regards  the  object 
matter  to  be  taken,  and  the  duration  of  time  for  which  it  is 
to  be  held,  and  he  may  also  arrange,  so  that  on  the  ter- 
mination of  an  estate  in  one  person,  the  estate  shall  pass 
over,  wholly  or  in  part,  to  another  person.  But  this  liberty 
is  shackled  by  the  condition  that  no  one  limitation,  either 
as  regards  the  person  who  is  to  take,  or  the  estate  that  is 
to  be  taken,  shall  violate  any  of  the  fundamental  principles 
of  the  Hindu  law  (6).    Therefore  the  person  who  is  to  take 

(6)  See  per  Turner,  L.  J.,  Sonatun  By  tack  v.  JugguUo(yndree,  8  M.  I.  A.  86. 
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must  be  capable  o£  takings  and  the  estate  which  he  is  given 
must  be  an  estate  recognized  by  the  Hindu  law^  and  not 
encompassed  with  limitations  or  restricticms  opposed  to  the 
nature  of  the  estate  given.  And  though  tmstoes  may  be 
employed  to  facilitate  a  legal  form  of  beqnestj  they  cannot 
be  made  use  of  so  as  to  carry  out  indirectly  what  the  law 
does  not  allow  4o  be  done  directly. 

Shifting  ertaU.  §  382.  The  first  point  was  laid  down  by  implication  in  the 
case  of  Soorjeemoney  Dosaee  v.  Denobimdo  Mullich  (c),  and 
expressly  in  the  case  of  Tagore  v,  Tagore  (d) .  In  the  former 
case  the  testator^  a  Hindu  resident  in  Calcutta^  by  the  5ih 
clause  of  his  will  left  his  property  to  his  five  sons  in  auch  a 
manner  as  woold^  if  there  had  been  nothing  more^  have 
made  them  absolute  owners.  By  the  1 1th  clause  he  declared 
that  if  any  of  his  five  sons  should  die  without  male  issue^ 
his  share  should  pass  over  to  the  sons  thenhving  or  their 
sons^  and  that  neither  his  widow  nor  his  daughter^  nor  his 
daughter's  son^  should  get  any  share  out  of  his  share.  The 
event  which  he  contemplated  took  place.  One  of  the  sons 
died^  leaving  no  male  issue.  Under  the  law  of  Bengal  the 
widow  would  inherit  his  share^  and  sbe  claimed  it^  notwith- 
standing the  will^'on  the  ground  that  the  bequest  to  the  son 
was  absolute,  and  the  gift  over  invalid.  The  claim  was 
rejected  in  the  Supreme  Court,  and  on  appeal  the  Lord 
Justice  Knight  Bruce  said  (e) ,  *^  Whatever  may  have  formerly 
been  considered  the  «tate  of  that  law  as  to  the  testamentary 
power  of  Hindoos  over  their  property,  that  power  has  now 
long  been  recognized,  and  must  be  considered  as  completely 
established.  This  being  so,  we  are  to  say,  whether  there 
is  anything  against  public  convenience,  anything  generally 
mischievous,  or  anything  against  the  general  principles  of 
Hindoo  law,  in  allowing  a  testator  to  give  property,  whether 
by  way  of  remainder,  or  by  way  of  executory  bequest  upon 

(c)  6  M.  I.  A.  526 ;  8.  C.  4  Sath.  (P.  0.)  114 ;  9  M.  I.  A.  128. 
\d)  4  B.  L.  R.  (O.  0.  J.)  108,  on  appeal  m  the  (P.  0.)^  B.  L.  B.  877 ;  S.  C. 
18  Bath.  859 ;  I.  A.  Sapp.  YoL  47. 
(«)  9  M.  1.  A.  185. 
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aa  event  wMch  is  to  happen,  if  at  all,  immediately  on  the 
close  of  a  life  in  being.  Their  Lordships  think  that  there  is  Devise  with  gift 
not;  that  there  would  be  great  general  inconvenience  and  ^^^' 
public  mischief  in  denyiug  such  power,  and  that  it  is  their 
duty  to  advise  Her  Majesty  that  such  a  power  does  exist." 
The  bequest  above  cited  was  in  fact  exactly  the  arrangement 
which  the  Mitakshara  law  would  have  made  for  the  devolu- 
tion of  the  testator's  property.  If  the  effect  of  his  will  had 
been  permanently  to  impress  upon  his  property,  in  the  hands 
of  all  its  successive  holders,  the  law  of  inheritance  prescribed 
by  the  Mitakshara  in  place  of  that  of  the  Daya  Bhaga  which 
governed  the  family,  the  will  would  undoubtedly  have  been 
invalid  according  to  the  doctrines  laid  down  in  the  Tagore 
case.  But  the  case  which  arose  for  decision  was  simply 
that  of  a  gift  to  a  person  in  existence,  with  a  proviso  that  in 
a  certain  event  the  property  should  pass  over  to  another 
person.  This  was  the  ordinary  case  of  a  gift  made  with  a 
condition  annexed  fixing  its  duration  (/).  A  bequest  abso- 
lute ia  one  event,  for  life  in  another.  It  is,  however,  un- 
decided whether  the  Hindu  law  allows  an  estate  to  be  given 
subject  to  conditions  subsequent,  upon  the  happening  of  any 
of  which  an  estate,  which  hi^  once  vested,  would  be  divested. 
And  whether  the  gift  over  of  an  estate  on  events  which  may 
happen  not  upon  the  close  of  a  life  in  being,  but  at  some 
uncertain  time  during  its  continuance,  would  not  also  be 
void  (g). 

§  883.  The  language  of  the  Judicial  Committee  which  Executory 
might  be  taken  as  laying  down  the  general  rule  that  an  ^^^  ' 
executory  bequest  would  always  be  valid  by  Hindu  law  where 
it  would  be  valid  by  the  law  of  England,  was  much  relied 
on  in  a  subsequent  case  of  great  importance,  where  an  attempt 
was  made  to  push  the  right  of  bequest  to  an  extent  greater 
than  would  be  allowed  even  in  England.    This  was  the  case 

(/)  Seethe  caseeiplaiaed,  4  B.  L.  B.  (O.  G.  J.)  192, and  9  B.  L.  B.  899;  S.  C. 
18  Sath.  869 ;  see,  alao,  Bhoobwn  Moyee  v.  Ram  KishorOj  10  M.  I.  A.  279,  808, 
811 ;  8.  C.  8  Suth.  (P.  C.)  16 ;  £hoohun  v.  Hurnah,  6  I.  A.  138 ;  8.  G.  4  Cal. 
28 ;  Kumar  Tardkmoar  ▼.  Kimar  Shoshi,  10 1.  A.  61 ;  8.  C.  10  CaL  962. 

ig)  Ram  Lai  t.  8ecy.  of  State,  8 1,  A.  46,  «3  j  S.  0.  7  CaL  804. 
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of  Jatindra  Mohun  Tagore  v.  Ganendra  Mohun  Tagore  (A). 
There  the  testator,  who  had  property,  ancestral  and  self- 
acquired,  real  and  personal,  producing  an  income  of  2^  lacs, 
commenced  his  will  by  reciting  that  he  had  already  provided 
for  his  only  son,  and  that  he  was  to  take  nothing  whatever 
under  his  will.  He  then  vested  the  whole  of  his  estate  in 
trustees  with  provisions  for  their  number  being  constantly 
maintained.  After  providing  for  numerous  legacies  he  pro- 
ceeded to  direct  the  course  in  which  the  corpus  of  the  pro- 
perty should  devolve.  The  key  to  this  was  to  be  found  in 
Tagore  caae.  his  express  wish  that  the  bulk  of  the  property  should  neither 
be  diminished  nor  divided.  To  effect  this  he  directed  that 
the  legacies  and  annuities  should  be  paid  gradually  out  of 
the  income ;  and  while  this  process  was  going  on,  the  trustees 
were  to  hold  the  property,  paying  only  the  balance  of  the 
yearly  income  to  "the  person  entitled  to  the  beneficial 
enjoyment  of  the  real  property."  As  soon  as  all  charges 
upon  the  estate  were  paid  off,  the  trustees  were  to  convey 
the  real  estate  to  the  use  of  the  person  who  should,  under 
the  limitations  of  the  will,  be  entitled  to  it,  subject  to  the 
limitations  therein  expressed,  so  far  as  the  then  condition 
of  circumstances  would  permit,  and  so  far  only  as  such  limit- 
ations could  be  introduced  into  a  deed  of  conveyance  or 
settlement  without  infringing  upon  any  law  against  perpetui- 
ties which  might  then  be  in  force.  The  person  beneficially 
interested  in  the  real  estate  was  to  be  ascertained  by  reference 
to  the  following  limitations  : — 

1.  To  the  defendant  Jatindra  for  life. 

2.  To  his  eldest  son,  bom  during  the  testator*s  life  time, 

for  life. 

3.  In  strict  settlement  upon  the  first  and  other  sons  of 

such  eldest  son  in  tail  male. 

4.  Similar  limitations  for  life  and  in  tail  male  upon  the 


(fc)  4  B.  L.  R.  (O.  C.  J.)  108,  on  app«al  in  tho  (P.  C.)  9  B.  L.  R.  877 :  S.  C. 
18  Sath.  859  5  S.  0. 1.  A.  Supp.  Vol.^ 
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other  sons  of  Jatindra,  bom  in  the  testator^s  life  time, 
and  their  sons  saccessively. 

5.  Limitations  in  tail  male  npon  the  sons  of  Jatindra  bom 

after  the  testator's  death. 

6.  "After  the  failure  or  determination  of  the  uses  and 

estates  hereinbefore  limited  to  the  defendant  Surendra 
for  life." 

7.  Like  limitations  for  his  sons  and  their  sons. 

8.  Upon  failure  or  determination  of  that  estate,  like  limit- 

ations in  favour  of  the  sons  of  Lalit  Mohun,  who 

was  dead  at  the  making  of  the  will,  and  their  sons. 

The  will  expressly  adopted  primogeniture   in  the 

male  line  through  males,  and  excluded  women  and 

their  descendants,   and  all  rights   of  provision   or 

maintenance  of  either  man  or  woman.  It  also  forbade 

the  application  of  any  rule  of  English  law  whereby 

entails  might  be  barred,  showing  an  intent  that  each  Tagore  case. 

tenant,  though  of  inheritance,  should  be  prohibited 

from  alienation.     The  personalty  was  practically  to 

pass  under  similar  limitations  to  the  person  who 

would  from  time  to  time  be  entitled  to  the  realty. 

The  only  provision  made  by  the  testator  for  the  plaintiff, 
his  son,  consisted  of  property  producing  Rs.  7,000  per  annum, 
settled  upon  him  at  his  marriage.  His  being  disinherited 
awse  from  his  having  subsequently  become  a  Christian.  Of 
course  under  Act  XXI  of  1850  (Freedom  of  Religion)  this 
circumstance  was  no  bar  to  his  claim  as  heir. 

At  the  time  of  the  testator's  death,  Jatindra,  the  head  of 
the  first  series  of  estates,  had  no  son,  nor  had  he  any  during 
the  suit. 

Surendra,  the  head  of  the  second  series  of  estates,  had  a 
son,  Promoth  Kumar,  who  was  bom  in  the  life  time  of  the 
testator. 
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of  devise 


may  be  exer- 


Lalit  Molmn^  tlie  liead  of  the  third  series,  was  dead  at  the 
making  of  the  will,  but  left  a  grandson,  Suttendra,  bom 
daring  the  life  time  of  the  testator,  and  capable  of  taking 
nnder  the  will.  These  were  the  only  persons  beneficiaUy 
interested  nnder  the  limitations  of  the  real  estate. 

The  son,  as  might  have  been  expected,  sued  to  set  aside 
this  will,  except  as  to  the  legacies;  contending,  Ist,  that  it 
was  wholly  void  as  to  the  ancestral  estate;  2nd,  that  in  any 
case  the  father  was  bonnd  to  provide  him  with  an  adequate 
maintenance,  the  adequacy  being  estimated,  not  with  refer- 
ence to  his  own  actual  wants,  but  to  the  magnitude  of  the 
estate ;  3ri,  that  the  whole  framework  of  the  wiU,  resting 
as  it  did  on  a  devise  to  trustees,  was  void,  since  the  Hindn 
law  recognized  no  distinction  between  legal  and  equitable 
estates ;  4eth,  that  the  life  estate  to  Jatindra  was  void,  since 
a  Hindu  testator  could  bequeath  nothing  less  than  what 
was  termed  "  his  whole  bundle  of  rights  '/^  5th,  that  at  all 
events  the  estates  following  upon  this  life  estate  were  void, 
as  infringing  the  law  against  perpetuities ;  and  6th,  that 
as  to  everything  after  the  life  estate  there  was  an  intestacy, 
and  the  plaintiff  was  entitled  as  heir-at-law,  notwithstand- 
ing the  express  words  of  the  will  that  he  was  to  take 
nothing  under  it. 

§  384.  The  first  four  points  were  disposed  of  with  httle 
difficulty.  The  original  and  appeal  Courts  were  of  opinion 
that  the  power  of  a  father  in  Bengal  to  bequeath  all  lys 
property,  of  every  sort,  was  beyond  discussion,  and  that  it 
went  so  far  as  to  exclude  the  son  even  from  maintenance  {%)• 
The  Privy  Council  did  not  enter  upon  this  question,  being 
of  opinion  that  in  any  case  the  maintenance  actually  allot- 
ted to  the  son  was  adequate  (%).  The  3rd  objection  was 
also  set  aside  (Z).    The  Judicial  Committee  said  (m),  ''The 

(i)  4  B.  L.  E.  (0.  0.  J.)  182, 159. 

(k)  9  B.  L.  B.  418 ;  S.  C.  18  Bath.  859. 

{I)  4  B.  L.  B.  (O.  0.  J.)  184,  161 ;  Krishnaramani  y.  Ananda,  4  B.  L  B. 
(0.  0.  J )  278,  284,  erolaining  the  remarks  of  the  0.  J.,  in  Kwnara  Anmu  t. 
Kvmara  KHshna,  2  B.  L.  B.  (O.  0.  J.)  86. 

(m)  9  B.  L.  B.  401 ;  S.  C.  18  Suth.  859.  Bee  Seedee  Ncueer  ▼.  Qjoodhyat  8 
Suth.  899;  Peddamuthulaty  v.  Timma  Beddy,  2  Mad.  H.  C.  273. 
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anomalous  law  whicli  has  grown  up  in  England  of  a  legal  ciged  through 
estate  which  is  paramount  in  one  set  of  Courts,  and  an  ^' 

equitable  ownership  which  is  paramount  in  Courts  of  Equity, 
does  not  exist  in,  and  ought  not  to  be  introduced  into, 
Hindu  law.  But  it  is  obvious  that  property,  whether  mova- 
ble or  immovable,  must  for  many  purposes  be  vested  more 
or  less  absolutely  in  some  person  or  persons  for  the  benefit 
of  other  persons,  and  trusts  of  various  kinds  have  been 
recognized  and  acted  on  in  India  in  many  cases  (n).  The 
distinction  between  '  legal'  and  '  equitable'  represents  only 
the  accident  of  falling  under  diverse  jurisdictions,  and  not 
the  essential  characteristic  of  a  possession  in  one  for  the 
convenience  and  benefit  of  another/'  As  to  the  4th  objec- 
tion, the  Coarts  dismissed  it  also.  PeacocTc,  C.  J.,  referring 
to  a  doubtful  expression  of  the  Judicial  Committee  in  Bhoo* 
hum  Moyee'a  case  (o),  and  the  express  decision  in  Bewun 
Peraad  v.  Badha  Beehy  {p),  said,  ^'  If  a  testator  can  disin- 
herit his  son  by  devising  the  whole  of  his  estate  to  a  Estate  may  be 
stranger,  there  seems  to  be  no  reason  why  he  should  not  be  ^^tioM. 
able  to  divide  his  estate  by  giving  particular  and  limited 
interests  in  the  whole  of  the  property  to  different  persons 
in  existence,  or  who  may  come  into  existence  during  his 
life  time,  to  be  taken  in  succession,  as  well  as  by  giving  his 
whole  interest  or  bundle  of  rights  in  particular  portions  of 
land  included  in  his  estate  to  different  persons  {q). 

385.  The  5th  point  was  decided  in  favour  of  the  plaintiff,  Devise  mnst 
not  upon  any  application  of  the  English  doctrine  of  per- 
petuities, which  was  held  to  be  founded  upon  special  con- 
siderations which  had  no  place  in  Hindu  law  (r),  but  upon 
the  general  principle  that  the  kind  of  estate  tail  which  the 
testator  wished  to  create  was  one  wholly  unknown  and 


conform  to  or- 
dinary la  w  of  pro- 
perty. 


(n)  See  Oopeeikrist  t.  Chtngamersaud,  6  M.  I.  A.  68. 

(o)  10  H.  I.  A.  811 ;  8.  0.  8  Snth.  <P.  G.)  16. 

(p)  4  M.  I.  A.  187 ;  8.  C.  7  Suth.  (P.  0.)  86. 

(o)  4B.  L.B.  (O.  0.  J.)166;  on  appeal  in  the  (P.  G.)  9B.  L.  B.  406;  8.  G. 
18  Snth.  859. 

(r)  Tagore  ▼.  Tagore^  4  B.  L.  B.  (O.  G.  J.)  107 ;  Qoherdhun  ▼.  Shamchandt 
Bourke,  282;  KwnaraAsima  v.  KiMnara  Krishna,  2  B.  L.  B.  (O.  G.  J.)  11,  82. 
Ab  to  religions  perpetuities,  see  post,  §  8U5. 
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repngnant  to  Hindu  law  («).  That  he  was  in  fact  trying  to 
introduce  a  new  law  of  inheritancOj  which  should  make  all 
tibie  subsequent  holders  of  the  estate  take  it  in  an  order^  and 
with  restrictions  and  exemptions^  wholly  opposed  to  the 
principles  of  law  which  governed  the  testator  and  his  family. 
Their  Lordships  of  the  Privy  Council  observed  (t)  :  *'  The 
power  of  parting  with  property  once  acquired,  so  as  to  confer 
the  same  property  upon  another,  must  take  place  either  by 
inheritance  or  transfer,  each  according  to  law,  Inheritance 
does  not  depend  on  the  will  of  the  individual  owner;  transfer 
does.  Inheritance  is  a  rule  laid  down  (or,  in  the  case  of 
custom,  recognized)  by  the  State,  not  merely  for  the  benefit 
of  individuals,  but  for  reasons  of  public  policy.  Domat., 
2413.  It  follows  directly  from  this  that  a  private  individual 
who  attempts  by  gift  or  will  to  make  property  inheritable 
otherwise  than  the  law  directs,  is  assuming  to  legislate,  and 
that  the  gift  must  fail,  and  the  inheritance  take  place  as  the 
law  directs.  This  was  weU  expressed  by  Lord  Justice  HSimer 
in  Soorjeemoney  Dossee  v.  Denohundo  Mullick  (t*) :  'A  man 
cannot  create  a  new  form  of  estate,  or  alter  the  line  of 
succession  allowed  by  law,  for  the  purpose  of  carrying  out 
his  own  wishes  or  policy/.  .  .  It  follows  that  all  estates  of 
inheritance  created  by  gift  or  will,  so  far  as  they  are  incon- 
sistent with  the  general  law  of  inheritance,  are  void  as  such, 
and  that  by  Hindu  law  no  person  can  succeed  thereunder  as 
heir  to  estates  described  in  the  terms  which  in  English  law 
would  designate  estates  tail.'' 

§  386.  The  result,  therefore,  was  that  the  life  estate  to 
Jatindra  was  valid,  but  the  estates  to  successive  holders 
would  be  void  if  they  must  be  held  as  coming  in  as  heirs  in 
tail.     It  was,  however,  contended  that  successive  persons 

(«)4B.L.R.(O.O.J.)171,21«. 

it)  9  B.  L.  R.  894,  896 ;  S.  G.  18  Sxtth,  859.  See  Sonatun  Byaaek  ▼.  Jugg%U 
Soondree,  8  M.  I.  A.  78 ;  Shoshi  v.  Tarokessur,  6  Oal.  421  s  affd.  Kumar  Am- 
ksswar  ▼.  Kumar  Shoshi,  10 1.  A.  61 ;  S.  C.  10  Gal.  952 ;  Surya  Bow  v.  Ounga^ 
dhara,  18  I.  A.  97;  Shoohnoy  Y,Monohan,  7  Gal. 269 ;  o/d.  12  I.  A.  108s  S.  O. 
11  Gal.  684. 

(u)  6  M.  I.  A.  555,  sic. ;  8.  0.  4  Sath.  (P.  G.)  114.  But  ihme  wodbarenotto 
be  found  in  the  judgment  referred  to.  Cf,  6  M.  I.  A.,  p.  420. 
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might  be  regarded  as  successive  donees  for  lif e^  having  the 
power  and  subject  to  the  restrictions  sought  to  be  imposed 
by  the  will  upon  the  successive  heirs  in  tail  (v).  If  so,  they 
also  would  defeat  the  rights  of  the  plaintiff  as  heir-at-law. 

These  donees  fell  into  two  classes  :  let,  those  not  in  exist- 
ence at  the  death  of  the  testator,  but  who  might  come  into 
existence  before  tlie  first  life  estate  fell  in;  2ndj  those  who 
were  in  existence  at  his  death. 

Jatindra  had  no  sons  alive  at  the  death  of  the  testator.  But, 
of  course,  he  might  have  sons,  and  in  default  of  natural-bom 
sons  might  adopt,  as  under  the  will  each  successive  taker  was 
authorized  to  do.  The  second  and  third  series  of  estates  were 
also  represented  by  persons  living  at  the  testator's  death. 

It  was  held  that  none  of  these  could  take.  Not  the  pos-  Donee  roast  be 
sible  issue  of  Jatindra ;  because  the  donee  must  be  a  person  death*  '"^  ^ 
capable  of  taking  at  the  time  when  the  gift  takes  effect,  and 
must  either  in  feet,  or  in  contemplation  of  law  (w),  be  in 
existence  at  the  death  of  the  testator  (x).  Not  the  existing 
representatives  of  the  2nd  and  3rd  series  of  estates,  because 
they  were  only  to  take  ''  after  the  failure  or  determination'^ 
of  the  previous  series,  and  these  words  were  held  to  mean 
the  actual  exhaustion  of  the  line  of  Jatindra  in  conformity 
with  the  will,  and  not  its  incapacity  to  succeed  by  reason  of 
the  illegality  of  the  will.     Consequently,  the  event  on  which  Tmst  for  flleMl 

,,,  .  -I  Ti«/         purpoflo  invalid. 

they  were  to  take  had  never  arisen  and  never  could  arise  (y)^ 
Finally,  it  was  held  that  all  the  bequest  must  be  looked  on 
as  if  they  had  been  made  directly  to  the  persons  who  were 
the  subjects  of  them,  and  that  the  intervention  of  trustees 
made  no  difference^  since  that  which  could  not  be  done 

iv)  9  B.  L.  B.  896 ;  S.  C.  18  Sntli.  S59. 

(to)  That  is  when  in  embryo  at  the  death,'  or  adopted  snbseqnently  to  death. 
Tinder  anthori^  giren  before  it.    9  B.  L.  B.  (P.  G.)  897 ;  B.C.  18  Bath.  859. 

(»)  4  B.  L.  B.  (0. 0.  J.)  188, 191,221  j  S.  0.  on  appeal  in  the  P.  C.  j  9  B.  L.  E. 
896--400 ;  8.  G.  18  Snth.  869 ;  Knshnaranumi  t.  Ananda,  4  B.  L.  B.  (O.  G.  J.) 
231,  279,  oveT'Ttk^ngArumugam y.  Ammi  Ammal,  1  M.  H. G. 400;  Bramamayi 
T.  Jages,  8  B.  L.  B.  400;  Bamguttee  ▼.  JW^,  20  Snth.  472;  Boudcminey  ▼. 
Jagesh,  2  Gal.  2d2 ;  Mangaldas  ▼.  Krishndbai,  o  Bom.  88.  Snocession  Act  X 
of  1865,  §92— 98. 

(y)  9  B.  L.  B.  409;  S.  G.  18  Snth.  859. 
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directly,  could  not  be  done  indirectly  by  tlie  medium  of  a 
trust  (z).  The  result  was  that  the  plaintiff,  the  heir-at-law, 
was  held  entitled  to  the  whole  estate  after  the  life  of  Jatin- 
dra,  subject  to  the  payment  of  legacies  and  annuities. 

§  387.  This  case  has  been  cited  at  great  length  on  account 
of  the  numerous  points  decided  by  it,  and  also  as  establish- 
ing in  the  most  authoritative  manner  that  the  power  of 
devise  by  a  Hindu  is  limited,  as  to  the  objects  and  subjects 
of  the  bequest,  by  the  general  purposes  of  Hindu  law.  On 
this  ground,  wills  directing  an  estate  to  go  in  an  order  of 
succession  which  should  exclude  female  heirs,  or  heirs  by 
adoption,  (a)  or  wills  containing  trusts  to  accumulate  the 
proceeds  of  the  property  have  been  held  invalid.  In  one  will, 
the  trust  was  to  accumulate  for  ninety-nine  years,  and  no 
direction  was  given  as  to  the  appropriation  of  the  fund  at 
the  end  of  the  time  (5) .  In  another,  the  fund  was  to  accumu- 
late till  it  reached  three  lakhs,  and  was  then  to  be  divided, 
and  the  process  of  accumulation  to  recommence  (c).  Such 
provisions  not  only  create  an  estate  held  in  a  manner,  and 
for  purposes,  foreign  to  Hindu  law,  but  are  also  repugnant 
to  the  very  nature  of  property,  as  forbidding  its  enjoyment 
by  the  owner,  or,  indeed,  putting  property  in  a  position  to 
have  no  owner  at  all.  As  Mr.  Justice  Norman  remarked 
in  the  former  case  (d),  '^  A  testator  cannot,  in  giving  his 
property  by  will,  impose  conditions  in  contravention  of  the 
objects  for  which  property  exists,  or  contrary  to  the  policy 
of  the  law.  For  instance,  suppose  an  estate  were  given  to 
a  man  on  condition  that  it  should  be  allowed  to  relapse  into 
a  jungle,  or  never  be  cultivated,  no  one  could  doubt  that 
Buch  a  condition  would  be  void.'^     So,  a  will  would  be 


(«)  4  B.  L.  E.  (O.  C.  J.)  162, 195 ;  on  appeal  9  B.  L.  R.  402 ;  S.  C.  18  Suth. 
859  s  Kumara  Aaima  v.  Kumara  Krishna,  2  B.  L.  B.  (0.  C.  J.)  11 ;  Krishnara' 
mani  v.  Ananda,  4  B.  L.  R.  (O.  C.  J.)  274  j  Rajender  v.  Sham  Chund,  6  CaL 
106. 

(a)  Kumar  TaraTceswar  v.  iTumar  Shoshi,  10  LA.  51;  S.  C.  10  Gal  952  { 
Sunqa  Rao  v.  Qwngadhara,  18  I.  A.  97. 

(b)  Kvmara  Asima  v.  Kttmara  Krishna,  2  B.  L.  R.  (O.  G.  J.)  11. 

(c)  Krishnaramam  ▼.  Ananda,  4  B.  L.  R.  (0.  C.  J.)  231 ;  Shookmoy  v. 
MwwhaH,  7  Cal.  269;  affd.  12  I.  A.  108 j  S.  C.  U  Cal.  684. 

(d)  2  B.  L,  R.  (O.  C.  J.)  25. 
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invalid  which  forbade  alienation  within  the  limits  incidental 
to  the  estate  created  (e),  or  prohibited  partition  by  the 
persons  entitled  to  divide  (/),  or  attempted  to  free  property 
from  any  of  the  burthens  incident  to  it  by  law,  such  as 
liability  to  debts,  or  maintenance  of  those  whose  support  is  a  Ineffectual 
burthen  upon  the  estate  (g).  So,  it  has  been  held  in  Madras  P^®^*^"^* 
by  Mr.  Justice  Holloway  that  a  clause  in  a  will  whereby 
the  enjoyment  of  the  property  by  the  son,  who  was  heir-at- 
law,  was  postponed  beyond  the  period  of  minority  was 
invalid,  on  the  ground  that  this  was,  pro  tanto,  taking  away 
from  the  son  a  right  of  property  which  the  law  of  the 
Mitakshara  vested  in  him  {h) .  A  similar  decision  was  given 
upon  a  Bengal  will,  where  the  testator  had  attempted  to 
postpone  the  enjoyment  of  the  shares  of  his  grandchildren 
until  they  had  attained  twenty-one,  on  the  ground  that  by 
Hindu  law  an  estate  cannot  remain  in  suspense,  or  without 
an  owner  {%).  But,  of  course,  a  father  in  Bengal  could 
delay,  just  as  he  could  defeat,  the  rights  of  his  issue,  by 
interposing  a  valid  estate  previous  to  theirs  (A?). 

§  388.  As  regards  form,  the  will  of  a  Hindu  may  be  oral.  Form  of  will 
though,  of  course,  in  such  a  case  the  strictest  proof  wUl  be  ™^™*  "  ' 
required  of  its  terms  {I).     So,  a  paper  drawn  up  in  accord- 
ance with  the  instructions  of  the  testator,  and  assented  to 
by  him,  will  be  a  good  will,  though  not  signed  (m).    And  if 
a  paper  contains  the  testamentary  wishes  of  the  deceased, 

(«)  2  B.  L.  R.  (O.  0.  J.)  25  j  Nitai  Charon  v.  Ganga,  4  B.  L.  B.  (O.  0.  J.) 
265,  note  j  Promotho  v.  Radhikoj  14  B.  L.  R.  176  j  Ashutosh  v.  Doorga  Chum. 
6 1.  A-  182 ;  S.  0.  5  CaL  438  ;  8.  C.  5  0.  L.  R.  296 ;  Ookool  Nath  v.  lesur 
Loehun,  14  Cal.  222.    Act  IV  of  1882,  §  10, 11,  (Transfer  of  Property). 

(/)  Nvhkissen  v.  Hurrxshchtmder,  F.  MaoN.  828 ;  Mohoondo  v.  Oonesh,  1  Cal. 
104 ;  Bajender  t.  Shamchund,  6  Cal.  106. 

ig)  Sonatwn  By  Back  y.  Sreemutty  Juggutsoondree,  8  M.  I.  A.  66,  76.  See 
jpose,  §424. 

(h)  Vevaraja  v.  Venayaga  and  Cwnniah  Chetty  v.  Lutchmenaraaoo,  both 
decided  in  ^e  Original  Court,  May  28,  1867,  MS.  See,  too,  Mokoondo  t. 
Ooneah,  1  Cal.  104 ;  Gosling  v.  Gosling,  iohsi.y  266. 

(t)  Bramamayi  t.  Jages.  8  B.  L.  R.  400 ;  Ca^lynauth  r.  ChunderruUK  8 
CaL  878 ;  S.  C.  JO  C.  L.  R.  207. 

(*)  Hurrosoondery  v.  Cowar,  Fnlton,  898. 

(0  Beer  Pertah  v.  Maharajah  Bajender,  12  M.  I.  A.  2 ;  S.  C.  9  Suth.  (P.  0.) 
15 ;  ante,  §  865.  See  now  the  Hindu  Wills  Act,  XXI  of  1870,  which  applies  to 
Hindus  in  Bengal,  and  the  towns  of  Madras  and  Bombay. 

(m)  Tara  Chand  v.  Nobm  Chunder,  8  Suth.  188;  Badhdbai  v.  Ganesh^S 
Bom.  7. 
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its  form  is  immaterial  For  instance^  petitions  addressed 
to  officials,  or  answers  to  official  enquiries,  have  been  held 
to  amount  to  a  will  (n).  Even  a  statement  in  a  deed  exe- 
cuted by  a  widow  in  pursuance  of  the  instructions  of  her 
late  husband  and  containing  an  assertion  of  his  last  wishes 
as  to  the  devolution  of  his  property  has  been  held  to  be 
good  evidence  of  a  nuncupative  will  by  the  husband  (o). 
And  a  will  may  be  revoked  orally,  or  in  any  other  manner 
by  which  it  might  have  been  made  (y).  Nor  are  technical 
words  necessary.  Tho  single  rule  of  construction  in  a 
Hindu,  as  in  an  English,  will,  is  to  try  and  find  out  the 
meaning  of  the  testator,  taking  the  whole  of  the  document 
together,  and  to  give  effect  to  this  meaning.  In  applying 
Intention  18  the  *^s  principle,  special  care  must  be  taken  not  to  judge  the 
guide  of  inter-      lanflruacre  used  by  a  Hindu  accordiner  to  the  artificial  rules 

pretation.  o      o  •*  ^  o 

which  httve  been  applied  to  the  language  of  Englishmen, 
who  live  under  a  difEerent  system  of  law,  and  in  a  different 
state  of  society  (q).  A  devise  in  general  terms,  without 
words  of  inheritance,  or  with  words  imperfectly  describing 
an  estate  of  inheritance,  will  pass  the  entire  estate  of  the 
testator,  unless  a  contrary  intention  appears  from  the  con- 
text (r).  On  the  other  hand,  stronger  words,  and  a  more 
evident  intention,  would  be  required  to  pass  an  absolute 
estate,  where  the  bequest  was  to  a  woman,  and  especially 
where  it  would  operate  to  the  prejudice  of  the  testator's 
issue  (»).  But  although  every  effort  will  be  made  to  carry 
out  the  wishes  of  the  testator,  where  they  are  ascertain- 
able and  legal,  the  Court  cannot  make  a  new  will  for 
where  vague,  or  them.    Therefore,  a  will  must  fail  if  its  terms  are  so 

illegal. ____«______«_________ 

(n)  Shwnslvul  v.  BheiDuhram.2 1.  A.  7 ;  S.  C.  14  B.  L.  B.  226 ;  Hurpur$kad 
T.  8heo  Dhyal,  8  I.  A.  259 :  S  C.  26  Snth.  55 ;  Kulian  v.  Sanwal,  7  AU.  168. 

(o)  Chintamivn  v.  Moro  Ldkahnumy  11  Bom.  89. 

(p)  Pertab  ▼.  8%hhao,  4 1.  A.  228 ;  8.  C.  8  Cal.  426. 

(q)  Soeper  Turner ^  L.  J.,  Soorjeemoney  t.  Denohwndo,  6 M.  I.  A.  560;  S.  C. 
4  Snth  (I*.  C)  114 ;  per  Ld.  KirMsdoiorif  Bhoohum  Moyee  v.  Bam  Kiskore,  10 
H.  I.  A.  808 ;  S.  G.  8  Sath.  (P.  C  )  15  ;  LaJcehmibai  ▼.  Ganpat,  4  Bom.  H.  0. 
(O.  0.  J.)  161 ;  Lallubai  v.  ManlcuvarhtU,  2  Bom.  408. 

(r)  Per  Willes,  J.,  Tagore  v.  Tagore,  9  B.  L.  E.  896;  8-  0. 18  Snth.  859  j 
Bursutty  v.  PoomOf  4  Sath.  56:  Broughton  v.  Pogose,  12  B.  L.  E.  74;  S.  0. 
19  Snth.  181.    Boocession  Act  X.  of  1865,  §  82. 

(«)  Lukhee  v.  Ookool,  18  M.  I.  A.  209 ;  S.  O.  8.  B.  L.  E.  (P.  0.)  57;  8.  0.  IS 
Suth.  (P.  C.)  47  5  Shumahul  v.  Sheumkram,  2  I.  A.  7, 14 ;  8.  C.  14  B.  L.  R, 
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yaguely  expressed  that  it  is  impossible  to  ascertain  what 
are  the  testator's  objects  {t).  And  if  the  intention  of  the 
testator  is  obvionsly  to  do  something  that  is  illegal,  the 
Court  will  not  put  a  non-natural  construction  upon  his 
language,  so  as  to  turn  an  illegal  into  a  legal  arrange- 
ment (i*).  The  result,  of  course,  will  be  an  intestacy  as  to 
so  much  of  the  property  as  has  been  ineffectually  disposed 
of,  and  the  residue  will  go  to  the  heir-at-law,  however  posi- 
tive the  expression  of  the  testator's  wish  may  have  been 
that  he  should  not  take.  The  estate  must  go  to  somebody, 
and  there  is  no  one  to  whom  it  can  go  except  the  heir-at- 
law.  As  Pecicock,  C.  J.,  said  in  the  Tagore  case,  '^  A  mere 
expression  in  a  will  that  the  heir-at^-law  shall  not  take  any 
part  of  the  testator's  estate  is  not  sufficient  to  disinherit  Disiiilieritaxice. 
him,  without  a  valid  gift  of  the  estate  to  some  one  else.  He 
will  take  by  descent,  and  by  his  right  of  inheritance,  what- 
ever is  not  validly  disposed  of  by  the  will,'  and  given  to 
some  other  person  (v)."  On  the  other  hand,  it  is  not 
necessary  that  a  will  should  contain  an  express  declaration 
of  a  testator's  desire  or  intention  to  disinherit  his  heirs,  if 
there  is  an  actual  and  complete  gift  to  some  other  person 
capable  of  taking  under  it  {w). 

A  devise  which  cannot  take  effect  at  all  is  as  if  it  had 
never  been  made.  Consequently  the  property  devised  passes 
to  the  heir.  The  rule  of  the  English  Common  law  that  an 
undisposed  of  residue  vests  in  the  executor  beneficially. 


226;  Bhaghutti  v.  Chotodry,  8 1.  A.  256 ;  S.  0.  24  Snth.  168;  Lakshmtbai  ▼• 
Hirabaif  11  Bom.  69 ;  Prosuwno  v.  Tarruchnaih,  10  B.  L.  R.  267 ;  S.  0.  8ub 
nonUne,  Tarucknath  ▼.  Proaowo,  19  finth.  48;  Kollany  ▼.  Ltuihmee,  24  Sath. 
«95 ;  Jeettmn  v.  Mt.  Sona,  1  N.-W.  P.  66;  Punchoomoney  ▼.  Trvyluckoo,  10  Cal. 
843. 

(t)  Sandial  v.  Maitlandj  Fulton.  475.  See  Kumara  Asima  ▼.  Kumara 
Krishna,  2  B.  L.  R.  (O.  0.  J.)  38 ;  Tagwe  v.  Tagore,  4  B.  L.  B.  (O.  C.  J.)  198 : 
Jafwan'«^«to<«,  8  Cb.D.  584.  ^  /        . 

{u)  Tagore  v.  Ttujore,  9  B.  L.  R.  407;  S.  0.  18  Sufch.  869.  See  as  to  the 
proper  interpretatioii  to  be  put  upon  wills,  where  quentions  of  remoteness  arise, 
Aruntugam  v.  Ammi  Ammall,  1  Mad.  H.  G.  400 ;  Bramamayi  v.  Jagee^  8  B.  L.  R. 
400;  S<ntdafniney  v.  Jogesh,  2  Gal.  262;  Kherodomoney  v.  Dwfrgamoney,  4 
Cal.  465  x  Ram  hall  Sett  y.  JTonai  Lai,  12  Gal.  668,  ante,  §  856. 

(t?)  4B.L.R.  (O.G.J.)187;  S.  0  on  appeal,  9  B.  L.  B.  402 ;  S.  0. 18  Suth. 
859;  Promotho  v,  Badhilea,  14  B.  L.  R.  175;  LaUuhhaiv.  Mankuvarbai,  2 
Bom.  488. 

(•o)  Protsunno  r.  Tarruehnaih,  10  B.  L.  R.  267 ;  S.  C.  19  So^.  48,  disapproT* 
ing  of  Booploll  T.  Mohima,  tb,  271,  note. 
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does  not  apply  in  case  of  a  Hindu  will  (x).  The  case  of  a 
devise  to  a  class  of  persons^  wliicli  fails  as  to  some^  has 
already  been  discussed  (§§  354-*356).  Where  a  testator 
leaves  a  legacy  absolutely  as  regards  his  estate^  but  restricts 
the  mode  of  the  legatee^s  enjoyment  to  secure  certain 
objects  for  the  benefit  of  the  legatee^  if  the  objects  fail,  the 
absolute  gift  prevails  (y). 

§  389.  As  possession  under  a  devise  is  not  necessary  to 
its  validity,  so  neither  is  it  necessary  that  the  legatee  should 
be  capable  of  assenting  to  it.  Therefore,  a  bequest  in  favour 
of  an  idiot  or  an  infant  will  be  valid.  And  so  it  will  be 
in  any  other  case,  although  the  legatee  would  have  been 
incapable  of  inheriting  from  some  personal  disability  (z). 

§  390.  Under  the  combined  operation  of  the  Hindu  Wills 
Act  (XXI  of  1870)  §  2,  and  the  Probate  and  Administration 
Act  (V  of  1881)  §  154,  numerous  sections  of  the  Indian 
Succession  Act  (X  of  1865)  (a),  are  extended  to  all  wilb 
and  codicils  made  by  any  Hindu,  Jain,  Sikh  or  Buddhist, 
on  or  after  the  1st  day  of  September  1870,  within  the  terri- 
tories subject  to  the  Lieutenant-Governor  of  Bengal,  or  the 
local  limits  of  the  ordinary  original  civil  jurisdiction  of  the 
High  Courts  at  Madras  and  Bombay,  and  to  all  such  wills 
and  codicils  made  outside  those  territories  and  limits,  so  far 
as  relates  to  immovable  property  situate  within  such  terri- 
tories or  limits.  The  primary  result  is  to  abolish  all  forms 
of  wills  except  those  written  and  attested  as  prescribed  by 
the  Succession  Act.    To  guard  against  the  dangers  which 

(ob)  AnUy  §  886.    Lalhibhai  v.  Mankuvarhai,  2  Bom.  888. 

(y)  AdmirUstrtitor'Qeneralaf  Bengal  v.  Apcar,  8  Gal.  558. 

Iz)  Kooldehnarain  r,  Mt.  Whoma,  Marsh,  857. 

(a)  The  sections  so  extended  are  the  following:  46,  49,  capacity  to  make, 
revoke  or  alter  a  will ;  48,  effect  of  fraad,  Ac. ;  50, 51,  mode  of  execution ;  57—66, 
or  revocation  or  revival ;  55,  witness  not  disqualified  by  interest ;  61— 67f  83,  88. 
85,  88—^8,  construction  of  will;  99— 108,  void  bequests;  106—108,  vesting  of 
legacies ;  109,  110,  onerous;  111,  112,  contingent;  and  118^124,  conditional 
b^uests;  125 — ^127,  bequests  with  directions  as  to  application  or  enjoyment} 
128,  bequests  to  executor ;  129 — 186,  specific  j  and  187, 188,  demonstrative  lega- 
cies ;  189 — 158,  ademption ;  154—157,  liabilities  attaching  to  legacies ;  158, 
{Ceneral  bequests :  159^  bequests  of  interest  or  produce ;  and  160 — 163,  of  annu- 
ities ;  164—166,  legacies  to  creditors  or  portiouers ;  167 — 177.  election ;  187, 
necessity  of  probate  for  exectitor  or  legatee.  See  also  as  to  the  Kegistration  and 
Deposit  of  Wills  Act  III  of  1877,  §  40-46. 
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might  arise  from  the  application  to  persons  under  one  law 

of  a  complicated  series  of  provisions  intended  for  persons 

governed  by  a  wholly  different  law,  §  3  provides  that 

nothing  in  the  Act  shall  authorise  a  testator  to  bequeath  Saying  claiise. 

property  which  he  could  not  have  alienated  inter  vivoe,  or  to 

deprive  any  persons  of  any  right  of  maintenance  of  which, 

but  for  §  2  of  the  Act,  he  could  not  deprive  them  by  will,  or 

shall  affect  any  law  of  adoption  or  intestate  succession,  or 

shall  authorise  any  Hindu,  &c.,  to  create  in  property  any 

interest  which  he  could  not  have  created  before  the  first  of 

September  1870.     Under  this  last  clause  it  has  been  held 

that  notwithstanding  the  express  words  of  §  99  of  the 

Succession  Act,  which  is  one  of  those  extended  by  the 

Wills  Act,  a  Hindu  cannot  make  a  bequest  to  a  person 

unborn  at  the  death,  but  bom  between  that  date  and  the 

termination  of  a  previous  estate  after  which  his  interest  is 

to  take  effect  (&). 

Act  I  of  1869,  §  13  also  contains  a  provision  requiring 
wills  made  by  taluqdars  in  Oudh  in  certain  cases  to  be 
executed  and  attested  three  months  before  the  death  of  the 
testator  and  registered  within  one  month  after  execution  (c). 

§  391.  The  Probate  and  Administration  Act  (V  of  1881)  Probate  and 
applies  to  all ,  Hindus  (d)  and  persons  exempted  under  ^^^^^n^-^o- 
§  332  of  the  succession,  no  matter  when  they  died,  but  does 
not  render  invalid  any  transfer  of  property  duly  made 
before  the  1st  of  April  1881 ;  but,  except  in  cases  to  which 
the  Hindu  Wills  Act  applies,  no  Court  beyond  the  limits  of 
the  towns  of  Calcutta,  Madras  and  Bombay,  and  the  terri- 
tories of  British  Burmah  shall  receive  applications  for 
probate  or  letters  of  administration  unless  authorised  by  the 
Local  Government  with  the  sanction  of  the  Governor- 
General.  By  §  149  it  is  provided  that  nothing  in  the  Act 
shall  validate  any  testamentary  disposition  which  would 

(h)  Alangamonjori  t.  Sonamoni,  8  Gal.  687. 

(c)  See  as  to  this  section  Ajvdhia  Bulcsh  v.  ML  Rukmin  Kuar,  11 1.  A.  1 ; 
Uaji  Abdul  ▼.  Munshi  Amir  Haidar,  11 1.  A.  121. 

(d)  This  tenn  inolades  Jains,  .Bocnebt  t.  Mdkhanf  8  AU.  55. 
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otherwise  have  been  invalid;  invalidate  any  sncli  disposi- 
tion which  would  otherwise  have  been  valid  deprive  any 
person  of  any  right  of  maintenance  to  which  he  would 
otherwise  have  been  entitled;  or  affect  the  Administrator- 
General  of  Bengal^  Madraa  or  Bombay. 

§  892.  Previous  to  the  Hindu  Wills  Act,  it  was  held  that 
the  executors  of  a  Hindu  did  not,  in  the  character  merely  of 
executors,  take  any  estate  property  so  called,  in  the  property 
of  the  deceased;—  or  in  other  words,  that  the  mere  nomi- 
nation of  executors,  though  followed  by  probate,  did  not  of 
itself  confer  any  estate  on  the  executor,  further  than  the 
estate  he  might  have  by  the  express  words  of  the  will,  or  as 
heir  of  the  testator.  The  grant  of  probate  or  letters  of 
administration  to  a  Hindu  took  effect  only  for  the  purpose 
of  recovering  debts  and  securing  debtors  paying  the  same, 
except  so  for  as  was  otherwise  provided  by  Act  XXYU 
of  1860  (e).  The  Hindu  Wills  Act  incorporated  §  179  of 
Act  X  of  1865  which  provided  that  "the  executor  or 
administrator,  as  the  case  may  be,  of  a  deceased  person,  is 
his  legal  representative  for  sJl  purposes,  and  all  the  pro- 
perty of  the  deceased  vests  in  him.''  Also  §  187  which 
provides  that  no  right  as  executor  or  legatee  can  be  estab- 
lished in  any  Court  of  Justice  unless  probate  or  letters  of 
administration  shall  have  been  granted.  The  Act  Y  of  1881 
repeals  §  179  as  part  of  Act  XXI  of  1870  but  re-enacts  it  as 
part  of  itself.  The  result  is  that  in  all  cases  coming  within 
the  Hindu  Wills  Act  or  the  Probate  Act,  the  executor  or 
administrator  as  such  is  the  legal  representative  of  the 
deceased  and  statutory  owner  of  his  property,  except  such 
as  would  otherwise  have  passed  by  aurvivorship  to  some 
other  person  (/). 

{e)  SJuUk  Moosa  v.  Sheik  Esaa,  8  Bom.  841,  p.  252 ;  Arde9ir  v.  Hirabai,  did. 
474,  p.  4t79 iLalluhhai  v.  Mankuverhai,  2  Bom.,  p.  406. 

if)  Act  y  of  1881,  §  4.  As  to  whether  a  creditor  can  apply  for  rerooatioo  of 
probate,  see  Nilmoni  t.  Umanatht  10  I.  A.  80.  As  to  wills  made  beto* 
lit  September  1870,  aee  Krishna  Kinkur  t.  Bai  Mohun,  14  CaL  87. 
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CHAPTER  XII. 

RELIGIOUS  AND  OHABXTABUS  ENDOWMENTS. 

§  393.  GiiTS  for  religions  and  charitable  purposes  were  Religiouigifta 
natniuUy  favoured  by  the  Brahmans^  as  they  are  everywhere 
by  the  priestly  class.  Sancha  lays  down  the  general  prin- 
ciple that  ''  wealth  was  conferred  for  the  sake  of  defraying 
sacrifices''  (a).  Gifts  for  religious  purposes  are  made  by 
Katyayana  an  exception  to  the  rule  that  gifts  are  vgid  when 
made  by  a  man  who  is  afflicted  with  disease  and  the  like^ 
and  he  says  that  if  the  donor  dies  without  giving  effect  to 
his  intention,  his  son  shall  be  compelled  to  deliver  it  (5). 
This  is  an  exception  to  the  rule  that  a  gift  is  invalid  with- 
out delivery  of  possession.  The  Bengal  pandits  state  that 
this  principle  applies  even  against  a  son  under  the  Mitak- 
shara  law,  though  his  assent  would  be  indispensable  if  the 
gift  was  for  a  secular  object ;  they  seem,  however,  to  limit 
the  application  of  the  rule  to  a  gift  of  a  small  portion  of 
the  land  (c).  Similarly  in  the  N.-W.  Provinces  the  Court 
affirmed  the  right  of  a  father,  even  without  his  son's  con- 
sent, to  make  a  permanent  alienation  of  part  of  the  ances- 
tral property  as  provision  for  a  family  idol,  provided  the 
grant  was  made  bond  fide,  and  not  with  an  intention  to 
injure  the  son  (d).  In  Western  India  grants  of  this 
nature  have  been  held  valid ;  even  when  made  by  a  widow, 
of  land  which  descended  to  her  from  her  husband,  and  to 
the  prejudice  of  her  husband's  male  heirs  (e).    And  so  a 

(a)  8  Dig.  484. 

lb)  aDig.96.    SeeMaiiii.ix.828|yyafa,2Dlg.l89;Mitak8]iaia,i.l,  §27,82. 

(c)  See  fQtwah,  Gopal  Ohand  ▼.  BabuKunwar,  t.  6  S.  D.  24  (29) ;  Mitak- 
•haxft  L  1,  §  28. 

(d)  Raghnnath  ▼.  Oobind,  8  All.  76. 

M  Juifjemmn  ▼.  Deotttnkur,  1  Bor.  894  [486]  ;  Kupoor  ▼.  Sevulcram^  ih,  405 
[448JI  Imtiee  Umhaakwiktr  ▼.  IMjimm,  I  Bor.  m  [4421;  Muhaluknmw. 
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grant  by  a  man  to  Ids  family  priests^  to  take  effect  after 
the  life  estate  of  his  widow,  was  decided  to  be  good  (/). 

§  394.  The  principle  that  sach  gifts  can  be  enforced 
against  the  donor's  heirs,  would  naturally  slide  into  a  prac- 
Bffeotedby  wilL  tice  of  making  them  by  will  (§  368).  It  is  probable  that 
as  Brahmanical  acuteness  favoured  family  partition  as  a 
means  of  multiplying  family  ceremonies,  so  it  fostered  the 
testamentary  power  as  a  mode  of  directing  property  to 
religious  uses,  at  a  time  when  the  owner  was  becoming 
indifferent  to  its  secular  application.  Many  of  the  wills  held 
valid  in  the  Supreme  Court  of  Calcutta  have  been  remark- 
able for  the  large  amounts  they  disposed  of  for  religions 
purposes  (g).  In  one  case  arising  out  of  Gfohulchunder 
Corformah's  will,  where  practically  the  whole  property  had 
been  assigned  for  the  use  of  an  idol,  the  Court  declared 
the  will  proved,  but  wholly  inoperative,  except  as  regards 
a  legacy  to  the  stepmother  of  the  testator  (A),  Sir  F.  Mac- 
Naghten  suggests  that  the  will  might  properly  have  been 
cancelled,  as,  upon  its  face,  the  production  of  a  madman. 
No  reason  can  be  offered  why  such  a  will  should  be  set 
jbside  in  Bengal,  merely  because  the  whole  property  was 
devoted  to  religious  objects.  In  the  case  of  BadhabtUluhh 
Tagore  v.  Oopeemohun  Tagore,  which  was  decided  in  Cal- 
cutta the  very  next  year  (1811),  the  right  of  a  Hindu  so  to 
apply  the  whole  of  his  property,  seems  to  have  been 
aidmitted  {%). 


SupewtiUons  §  395.  The  English   law,   which  forbids  bequests   for 

U^n,   ^^        superstitious  uses,  does  not  apply  to  grants  of  this  character 

in  India,  even  in  the  Presidency  Towns  (i),  and  such  grants 


Kripaahookul,  2  Bor.  610  [5571 ;  Ramdnund  v,  Ramkissen,  2  M.  Dig.  futffih, 
at  p.  117.    See  too,  post,  §  686, 


tp.  1  .  _      _ 

(/)  Keshoor  v.  Mt.  Ramkoonwary  2  Bor.  814  [846.] 

Ig) '^ "* 


vv;  F.  MaoN.  823,  831,  886-847,  849,  860.  371  j  Ramtcnoo  v.  RamgopaU  I 
Kn.  245.  The  same  iKma  was  remarked  by  Sir  Thomas  Strange  as  a  feftture 
in  the  wills  made  by  Hindna  in  Madras.    2  Stra.  H.  L.  458. 


(h)  F.  MacN.  820,  Appx.  68. 


,,   F.  MacN.  886. 

{k)  J)asMer€C4  t.  Cones,  2  Hyde,  65;  Andrews  v.  Joakim,  2  B.  L.  B.  (0.  C. 
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have  been  repeatedly  enforced  by  the  Privy  Council  (Z). 
Nor  are  they  invalid  for  transgressing  against  the  rule 
which  forbids  the  creation  of  perpetuities.  '^  It  being 
assumed  to  be  a  principle  of  Hindu  law  that  a  gift  can  be  norperpetultioe. 
made  to  an  idol^  which  is  a  caput  mortuum,  and  incapable 
of  alienating,  you  cannot  break  in  upon  that  principle  by 
engrafting  upon  it  the  English  law  of  perpetuities  (m)  J'  In 
fiujt  both  the  cases  in  which  the  Bengal  High  Court  in  1869  Coloprable. 
set  aside  the  will  as  creating  secular  estates  of  a  perpetual  dowment. 
nature,  contained  devises  of  an  equally  perpetual  nature  in 
favour  of  idols,  which  were  supported  (n).  But  where  a 
will,  under  the  form  of  a  devise  for  religious  purposes, 
really  gives  the  beneficial  interest  to  the  devisees,  subject 
merely  to  a  trust  for  the  performance  of  the  religious  pur- 
poses, it  will  be  governed  by  the  ordinary  Hindu  law.  Any 
provisions  for  perpetual  descent,  and  for  restraining  alien- 
ation, will,  therefore,  be  void.  The  result  will  be  to  set  aside 
the  will,  as  regards  the  descent  of  the  property,  leaving 
the  heirs-at-law  liable  to  keep  up  the  idols,  and  defray 
the  proper  expenses  of  the  worship  (o).  A  fortiori  will 
this  rule  apply,  where  the  estate  created  is  in  its  nature 
secular,  though  the  motive  for  creating  it  is  religious  (p). 

§  396.  As  an  idol  cannot  itself  hold  lands,  the  practice  is  Tenure  in 
to  vest  the  lands  in  a  trustee  for  the  religious  purpose,  or 
to  impose  upon  the  holder  of  the  lands  a  trust  to  defray 
the  expenses  of  the  worship  (j).     Sometimes  the  donor  is 


J.)  148:  Judah  v.  Juddh^  5  B.  L.  B.  433 ;  Khusalchand  v.  Mahadevgiri,  12 
Bom.  H.  C.  214.    Bupa  Jagshet  v.  Krishnaji,  9  Bom.  169. 

{1}  Ramtonoo  v.  Eamgopal^  1  Kn.  245;  Jeumn  v.  Shah  Kuheerood-deen,  2 
H.  1.  A.  890;  S.  C.  6  Snth.  (P.  0.)8;  Sonatun  Bysack  y,  Jugqutaoondree,  8 
H.  I.  A.  66 ;  JiAggutmohini  v.  Mt  Bokheemoney,  14  M.  I.  A.  289 ;  8.  C.  10  B. 
L.B.19;S.  C.  ]7Sath.41. 

(m)  Per  MarWyy,  J.,  Kumara  Asema  v.  Kumara  Krishna,  2  B.  L.  R.  (0.  C. 
J.)  p.  47.  See  as  to  the  application  of  the  rule  to  cases  not  under  Hindu  Law, 
Fatma  Bibi  v.  Advocate-Qentral,  Bombay ,  6  Bom.  42 ;  Limji  Bapuji,  11  Bom. 
441. 

(«)  Tagore  v.  Tagore,  4  B.  L.  R.  (O.  C.  J.)  108,  in  the  P.  C,  9  B.  L.  R.  877 ; 
8.  C.  18  Buth.  859 ;  Kriahnaramani  v.  Ananda,  4  B.  L.  R.  (O.  C.  J. )  281. 

(o)  Promotho  v.  Radhika,  14  B.  L.  R.  175 ;   Phate  v.  Damoodar,  8  Bom.  84. 

(p)  Anantha  ▼.  Nagamuthu,  4  Mad.  200. 

iq)  See  fatwah  in  JS^nla  Kant  v.  Ram  Hurw,  4  S.  D.  196,  (247). 
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Limself  the  trustee.  Such  a  trust  is,  of  course,  valid,  if 
perfectly  created,  though,  being  voluntary,  the  donor  can- 
not be  compelled  to  carry  it  out  if  he  has  left  it  imperfect  (r). 
But  the  effect  of  the  transaction  will  differ  materially, 
according  as  the  property  is  absolutely  given  for  the  religious 
object,  or  merely  burthened  with  a  trust  for  its  support. 
And  there  will  be  a  further  difference  where  the  trust  is 
only  an  apparent,  and  not  a  real  one,  and  where  it  creates 
no  rights  in  any  one  except  the  holder  of  the  fund. 

TnMtimperfeot  §  397.  The  last  case  arises  where  the  founder  applies  his 
own  property  to  the  creation  of  a  pagoda,  or  any  other 
religious  or  charitable  foundation,  keeping  the  property 
itself,  and  the  control  over  it,  absolutely  in  his  own  hands. 
The  conmiunity  may  be  greatly  benefited  by  this  arrange- 
ment, so  long  as  it  lasts,  but  its  continuance  is  entirely  at 
his  own  pleasure.  It  is  like  a  private  chapel  in  a  gentle- 
man's park,  and  the  fact  that  the  public  have  been  per- 
mitted to  resort  to  it,  will  not  prevent  its  being  closed,  or 
pulled  down,  provided  there  has  been  no  dedication  of  it  to 
the  public.  It  will  pass  equally  unencumbered  to  his  heirs, 
or  to  his  assignees  in  insolvency.  He  may  diminish  the 
funds  so  appropriated  at  pleasure,  or  absolutely  cease  to 
apply  them  to  the  purpose  at  all  (s).  In  short,  the  charac- 
ter of  the  property  will  remain  unchanged^  and  its  appli- 
cation will  be  at  his  own  discretion. 

Property  held         Another  state  of  things  arises  where  land  or  other  pro- 
^  ^  perty  is  held  in  beneficial  ownership,  subject  merely  to  a 

trust  as  to  part  of  the  income,  for  the  support  of  some  reli- 
gious endowment.  Here  again  the  land  descends  and  is 
alienable,  and  partible  (t),  in  the  ordinary  way,  the  only 

(r)  See  Lewin,  Tmsts,  p,  6t. 

(«)  Howard  v,  Pestonn,  Peny,  O.  0.  636 ;  VenkataeheUamiah  ▼.  P.  Narai»» 
apah.  Mad.  Deo.  of  1868, 104;  8.  0.  Mad.  Deo.  1864, 100;  ChemmanthatUi, 
Meyene,  Mad.  Deo.  of  1862,  90 ;  2  W.  MaoN.  108 ;  Br<^so(>nderu  ▼.  Luchmm 
Koonwaree,  in  the  P.  C,  16  B.  L.  B.  176,  (note) ;  S.  0  20  Bath.  96;  Delrooi  f. 
Nawah  8yud,  16  B.  L.  B.  107,  affirmed  in  P.  0. 8  CaL  824;  Sub  nomine,  Ashgar 
▼.  Delroas. 

(0  Bam  Coomar  v.  JogendeVt  4  CaL  66. 
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difference  being  tliat  it  passes  witli  tlie  charge  upon  it  (u). 
The  same  mle  would  apply  where  the  owner  retained  the 
.property  in  himself,  but  granted  the  community  or  part  of 
the  community  an  easement  over  it  for  certain  specified 
purposes  (w). 

The  remaining  case  is  the  one  first  named,  where  the  1"^^^^^  ^ 
whole  property  is  devoted,  absolutely  and  in  perpetuity,  to  property, 
the  religious  purposes.  Here,  of  course,  the  trustee  has  no 
beneficial  interest  in  the  property,  beyond  what  he  is  given 
by  the  express  terms  of  the  trust.  He  cannot  encumber  or 
dispose  of  it  for  his  own  personal  benefit,  nor  can  it  be  taken 
in  execution  for  his  personal  debt.  But  he  may  do  any  act 
which  is  necessary  or  beneficial,  in  the  same  manner  and  to 
the  same  degree  as  would  be  allowable  in  the  case  of  the 
manager  of  an  infant  heir.  He  may,  within  those  limits,  ??^^ 
incur  debts,  mortgage  and  alien  the  property,  and  bind  it  by 
judgments  properly  obtained  against  him  (w).  And  he  may 
lease  out  the  property  in  the  usual  manner,  but  he  cannot 
create  any  other  than  proper  derivative  tenures  and  estates 
conformable  to  usage ;  nor  can  he  make  a  lease,  or  any  other 
arrangement  which  will  bind  his  successor,  unless  the  neces- 
sity for  the  transaction  is  completely  established  {x). 

§  398,  The  devolution  of  the  trust,  upon  the  death  or  Devolation  of 
de&ult  of  each  trustee,  depends  upon  the  terms  upon  which    "** ' 
it  was  created,  or  the  usage  of  each  particular  institution^ 


(tt)  Mahatab  v.  Mirdad,  6  S.  D.  268  (318),  approved  by  P.  C,  15  B.  L.  B.  p. 
178  J  sup.  note  («)  Futtoo  v.  Bkwrrut,  10  Suth.  299;  Basoo  v.  Kishen,  18  Suth. 
200;  Sonatwn  Bysack  y.  Juggutsoondreet  8  M.  I.  A.  66. 

(v)  Jcbggamonx  t.  NilmonL  9  Cal.  75. 

(w)  Prosunno  v.  Qolah,  2  I.  A..  146 ;  S.  0. 14  B.  L.  B.  450;  K(ynwur  v.  Bam- 
thunder,  4  I.  A.  52 ;  S.  C.  2  Cal.  841 ;  Kalee  Chum  t.  Bungihee,  15  Suth.  839 ; 
Khnualchand  ▼.  Mahadevgiri,  12  Bom.  U.  C.  214 ;  Fegredo  t.  Mahomed,  15 
Suth.  75 ;  Shankar  Bharati  v.  Venkapa  Naik,  9  Bom.  422.  In  Bombay  it  has 
been  held  that  although  the  rents  of  a  reUj^ous  endowment  may  be  alienated, 
the  corpus  of  the  propertyis  absolutely  inalienable  ;  Narauan  v.  Chintaman,  5 
Bom.  S9Si  Collector  of  Thana  ▼.  Hart,  6  Bom.  546.  This  is  no  doubt  the 
general  rule,  but  see  per  curiam,  4 1.  A.,  p.  62. 

(0)  Badhabullabh  y.  Juggutchunder.  4  S.  D.  151  (192) ;  Shibessouree  y. 
Mothooranath,  18  M.  I.  A.  270 ;  S.  0.  18  Suth.  (P.  C.)  18 ;  Juggessur  y.  Roodro, 
12  Suth.  299 ;  TahJboonitsa  y.  Koomar,  15  Suth.  228 ;  Arruth  y.  Juggumath, 
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where  no  express  trust-deed  exists  (y).  Where  nothing  is 
said  in  the  grant  as  to  the  succession^  the  right  of  manage- 
ment passes  by  inheritance  to  the  natural  heirs  of  the  donee^ 
according  to  the  rule,  that  a  grant  without  words  of  limit- 
ation conveys  an  estate  of  inheritance  {2).  The  property 
passes  with  the  office,  and  neither  it  nor  the  management  is 
divisible  among  the  members  of  the  family  (a).  Where  no 
other  arrangement  or  usage  exists,  the  management  may  be 
held  in  turns  by  the  several  heirs  (6).  Sometimes  the  con- 
stitution of  the  body  vests  the  management  in  several,  as 
representing  different  interests,  or  as  a  check  upon  each 
other,  and  any  act  which  alters  such  a  constitution  would  be 
invalid  (c).  Where  the  head  of  a  religious  institution  is 
bound  to  celibacy,  it  is  frequently  the  usage  that  he  nomi- 
nates his  successor  by  appointment  during  his  own  lifetime, 
or  by  will  (d) .  Sometimes  this  nomination  requires  confirm- 
ation by  the  members  of  the  religious  body.  Sometimes 
the  right  of  election  is  vested  in  them  (e).  In  no  case  can 
the  trustee  sell  or  lease  the  right  of  management,  though 


18  Snth.  489 ;  Mohunt  Burm  v,  Khashee,  20  Suth.  471 ;  Bunwaree  v.  Muddtn, 
21  Snth.  41. 

(y)  Greedharee  v.  NundJcishorBf  Marsh.  678;  affd.,  11  M.  I.  A.  428;  8.0. 

8  8nth.  (P.  C.)  25;  Muttu  RanuUinga  v.  Ferianayagum,  1  I.  A.  209.  See 
Tarioufl  cases  collected,  1  M.  Dig.  830 ;  Jtmoki  v.  Gopol,  10 1.  A.  82 ;  8.  C.  9 
Cal.  766;  Oendav.  Chatar,  181.  A.  100,  9  AIL  Ij  Appasami  v.  Nagappa,  7 
Mad.  499. 

(«)  ChAiUer  Sein*8  case,  1  8.  D.  180  (239) ;  Venkatachellamiah  v.  P,  NanUn* 
apah,  Mad,  Dec.  of  1858,  104.    See  Tagore  case,  4  B.  L.  E.  (O.  C.J.)  182; 

9  B.  L.  R.  (P.  C  )  895 ;  8.  C.  18  Suth.  859 ;  per  curiam,  9  Cal.,  p.  79. 

(a)  JaafarY,Ajif2Miid.  H.  C.  19:  Kumarasami  v.  Mamalinga,  Und.  Dec 
of  1860,  261. 

(b)  Nuhkissen  v.  Hurrischunder^  2  M.  Dig.  146.  See  Anundmoyee  ▼.  Boy- 
kantnath,  8  Snth.  198;  Ramaoondur  y.  Tanick,  19  Snth.  28;  Mitta  Kunthr. 
Neerunjun,  14  B.  L.  E.  166;  8.  C.  22  Snth.  487;  Mancharam  v.  Pranshankar, 
6  Bom.  298.  There  is  nothiii£  to  prevent  a  female  beinff  manager.  See  Moott4)o 
MeenaUhy  v.  Villoo,  Mad.  Deo.  of  1858,  186 ;  Joy  Dc5  Surmah  v.  HuropuUy, 
16  Snth.  282.  See  Hussain  Beehee  v.  Hussain  Sherif,  4  Mad.  H.  C.  28 ;  PnnjAb 
Cnstoms,  88 ;  mi\ea»  the  actnal  discharge  of  spiritnal  dnties  is  reqnired ;  Muja^ 
var  V.  Hussain,  8  Mad.  98.  Special  custom  is  necessary,  Janokee  v.  QopauL 
%  Cal.  865 ;  c#d.,  10  I.  A.  82 ;  S.  C.  9  Cal.  796. 

(c)  Bjajah  Vurmah  v.  Ravi  Vurmah,  4  I.  A.  76;  S.  C.  1  Mad.  286.  See 
Teramath  v.  Lakshmi,  6  Mad.  270. 

(d)  Hoogly  v.  Kishnanwid,  S.  D.  of  1848,  258 ;  Soohramaneya  v.  Aroomooga, 
Mad.  Deo.  of  1858,  88 ;  Greedharee  y.  Nundkishore,  11  M.  I.  A.  405 :  S.  C. 
8  Snth.  (P.  C.)  25- 

(e)  Mohunt  Qopal  v.  Kerparam,  S.  D.  of  1850,  260;  2fara»»  ▼.  Brindchun, 
2  S.  D.  151  (192);  Qoseain  v.  Bisaessur,  19  Snth.  215;  Modho  v.  Kamia, 

All.  589. 
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coupled  with  the  obligation  to  manage  in  conformity  with 
the  trusts  annexed  thereto  (/),  nor  is  the  right  saleable  in 
execution  under  a  decree  (g).  It  has,  however,  been  held 
in  Bombay  that  there  is  no  objection  to  an  alienation  of  a 
religious  office,  made  in  favour  of  a  person  standing  in  the 
line  of  succession,  and  not  disqualified  by  personal  unfitness. 
Such  an  alienation  is  in  fact  little  more  than  a  renunciation 
of  the  right  to  hold  the  office  (A).  But,  I  imagine,  that 
even  in  such  a  case,  the  Court  might  refuse  to  ratify  the 
transaction,  if  it  appeared  to  have  been  actuated  by  improper 
motives.  The  same  rule  applies  to  the  sale  of  religious 
offices  (i). 

§  399.  Unless  the  founder  has  reserved  to  himself  some  Founder's 
special  powers  of  supervision,  removal,  or  nomination,  neither  "* 
he  nor  his  heirs  have  any  greater  power  in  this  respect  than 
any  other  person  who  is  interested  in  the  trust  (k).  And 
such  powers,  when  reserved,  must  be  strictly  followed  (Z), 
But  where  the  succession  to  the  office  of  trustee  has  wholly 
failed,  it  has  been  held  that  the  right  of  management  reverts 
to  the  heirs  of  the  founder  (m). 

A  trust  for  religious  purposes,  if  once  lawfully  and  com-  Trnet  irre- 
pletely  created,  is  of  course  irrevocable  {n).    The  beneficial  ^*^^^®* 
ownership  cannot,  under  any  circumstances,  revert  to  the 
founder  or  his  family.     If  any  failure  in  the  objects  of  the 


(/)  Rajah  Vurmah  v.  Bavi  Vurmdh,  4  I.  A.  76  j  B.  C.  1  Mad.  236,  over-rulinar 
RagufMda  v.  Chinna'ppa,  4  Mad.  Eev.  Reg.  109  j  Rama  Varma  v.  Raman  Nair, 
5  Mad.  89 ;  Kannan  v.  Hilakundanj  7  Mad.  837. 

(a)  Durga  v.  Chanchal,  4  All.  81. 

(Ji)  Sitararnbhal  v.  Sitaram,  6  Bom.  H.  C.  (A.C.J.)  250;  Mancharamv. 
Pranshankarf  6  Bom.  298. 

(t)  Kuppa  V.  Dorasamii  6  Mad.  76 ;  Narasimma  v.  A7ianthaf  4  Mad.  391 ; 
JuggerruUh  Roy  v.  Fershad  Surmah,  7.Siith.  266;  Duho  Misser  v,  Srinivas, 
5  B.  L.  R.  617. 

ik)  Teertanuppa  v.  Soonderajien,  Mad.  Dec.  of  1851,  57  j  Lutchmee  v.  Rook' 
manee,  Mad.  Dec.  of  1857,  152. 

(I)  Advocate-Oeneral  v.  Fatima,  9  Bom.  H.  C.  19. 

(m)  Jai  Banei  v.  Chattar,  5  B.  L.  R.  181 ;  S.  C.  18  Snth.  896 ;  8uh  nomine, 
Feet  Koonwar  v.  Chuttur :  but  see  Act  XX  of  1868,  (Native  Religious  Endow- 
ments), Fhate  v.  Damodar,  8  Bom.  84 ;  Hori  Daei  y.  Secy,  of  State,  5  Cal.  228. 

(n)  JuggutmoMni  v.  Sokheemoney,  14  M.  I.  A.  289;  S.  C.  10  B.  L.  R.  19; 
8.  C.  17.  Snth.  41 ;  Punj&b  Castoms,  92. 
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trusts  takes  plaoe^  the  only  suit  whicli  he  can  bring  is  to 
have  the  funds  applied  to  their  original  purpose^  or  to  one 
of  a  similar  chai*acter  (o). 


(o)  Moheah  Chunder,  ▼.  Koylash,  11  Sath.  448 ;  Reasut  y.  AhhoU,  12  SatL 
182;  Nam  Narain  y.  Bamoon,  28  Sath.  76;  AUy.-Qenl.  y.  Brodte,  4  K.  I.  A. 
190;  Mayor  of  Luom  v.  Adv.-Oenl,  of  Bengal,  8  I.  A.  82;  8.  C.  26  Suth.  L 
See  Act  2LX  oi  1868,  Panchcovorie  y.  Chvmsoolallj  8  CaL  568.  Brojomohun  r. 
Uurrolall,  5  Cal.  700 ;  Hemangini  y.  ^obin  Chandf  8  Gal.  788 ;  see  as  to  suits 
by  devotees  or  others  interested  in  Religious  trost ;  Radhctbai  v.  Chimnaji, 
8  Bom.  27 ;  Dh€idphaU  y.  Qurav,  6  Bom.  1^.  As  to  suits  byor  with  the  per- 
mission (^  the  Advocate-G^eral,  see  Civil  Pro.  Code  X  of  lo77«  §  589,  XI Y  of 
1882,  §  580.  As  to  suits  for  the  removal  of  the  trustee  on  the  ground  of  impro- 
per conduct,  see  Mohun  y.  Lutchmun,  6  Cal.  U. 
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CHAPTER   XIII. 

BENAm  TRANSACTIONS. 

§  400.  Thkbb  probably  is  no  country  in  the  world  except  Origin  of 
India,  where  it  would  be  necessary  to  write  a  chapter  ''  On 
the  practice  of  putting  property  into  a  false  name."  Yet 
this  is  the  literal  explanation  of  a  Benami  transaction,  and 
such  transactions  are  so  common  as  to  have  given  rise  to  a 
very  considerable  body  of  decisions.  Sir  George  Campbell 
says  of  the  Benami  system,  ^^  The  most  respectable  man 
feels  that  if  he  has  not  need  to  cheat  any  one  at  present, 
he  may  some  day  have  occasion  to  do  so,  and  it  is  the  cus- 
tom of  the  country.  So  he  puts  his  estate  in  the  name  of 
his  wife^s  grandmother,  under  a  secret  trust.  If  he  is 
pressed  by  creditors  or  by  opposing  suitors,  it  is  not  his. 
If  his  wife's  grandmother  plays  him  false,  he  brings  a  suit 
to  declare  the  trust  (a)."  In  many  cases,  however,  the 
object  of  masking  the  real  ownership  was  not  to  prepare  the 
means  of  future  fraud,  but  to  avoid  personal  annoyance  and 
oppression  by  providing  an  ostensible  owner  who  might 
appear  in  Court,  and  before  the  Government  officials,  to 
represent  the  estate.  In  some  instances  the  practice  can 
only  be  accounted  for  by  that  mysterious  desire  which 
exists  in  the  native  mind,  to  make  every  transaction  seem 
different  from  what  it  really  is.  Whatever  be  the  origin 
of  it,  the  custom  of  vesting  property  in  a  fictitious  owner, 
known  as  the  Benamidar,  has  been  long  since  recognized 
by  the  Courts  of  India,  and  by  the  Privy  Council.  Even 
the  &miliar  principle  that  a  tenant  cannot  dispute  his  land- 
lord's title  has  been  made  to  yield  to  its  influence.    A  tenant, 

(tt)  Systems  of  Land  Tenure,  181. 
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when  sued  for  rent  due  to  his  lessor,  has  been  allowed  to 
prove  that  the  person  from  whom,  nominally,  he  accepted 
a  lease,  was  only  a  Benamidar  for  a  third  person,  to  whom 
the  rent  was  really  due  (6),  And  conversely,  where  a  land- 
lord had  accepted  rent  continuously  from  persons  in  whose 
name  a  lease  had  been  taken  for  the  benefit  of  their  hus- 
bands, when  the  Benamidars  were  unable  to  pay,  he  was 
allowed  to  sue  the  persons  really  interested  in  the  lease  (c)« 

§  401.  Of  course,  the  law  of  Benami  is  in  no  sense  a 
branch  of  Hindu  law.  It  is  merely  a  deduction  from  the 
well-known  principle  of  equity,  that  where  there  is  a  purchase 
by  A.  in  the  name  of  B.,  there  is  a  resulting  trust  of  the 
whole  to  A. ;  and  that  where  there  is  a  voluntary  convey- 
ance by  A.  to  B.,  and  no  trust  is  declared,  or  only  a  trust 
as  to  part,  there  is  a  similar  resulting  trust  in  favour  of  the 
grantor  as  to  the  whole,  or  as  to  the  residue,  as  the  case 
may  be,  unless  it  can  be  made  out  that  an  actual  gift  was 
intended  {d).  In  the  English  Courts  an  exception  is  made 
to  this  rule,  where  the  person  in  whose  name  the  convey- 
ance is  taken  or  made  is  a  child  of  the  real  owner,  when 
the  transaction  is  presumed  to  have  been  made  by  way  of 
advancement  to  him.  But  this  exception  has  not  been 
admitted  in  India.  There  the  rule  is  well  established,  that 
in  all  cases  of  asserted  Benami  the  true  criterion  is  to  ascer- 
tain from  whose  funds  the  purchase-money  proceeded. 
Whether  the  nominal  owner  be  a  child  or  a  stranger,  a 
purchase  made  with  the  money  of  another  is  prima  facie 
assumed  to  be  made  for  the  benefit  of  that  other  (e).  It 
has  been  suggested,  that  where  a  conveyance  was  taken  by 
a  Hindu  in  the  name  of  a  daughter,  the  probability  that 
it  was  intended  as  an  advancement  would  be  much  stronger 


(b)  Donzelle  t.  Kedamath,  7  B.  L.  B.  720 ;  S.  0. 16  Sath.  186. 

(c)  Debnath  v.  Q^idadhur,  18  Suth.  182. 

(d)  Lowin,  Truats,  127, 144.  Standing  v.  Botoring,  31  Ch.  D.  283.  Act  II  ol 
1882,  §  81,  82  [Trnflts]. 

(e)  Oopeekrist  v.  Qungapersaud,  6  M.  I.  A.  53 ;  Moulwie  Sayyud  v.  Mt.  BebMf 
13  M.  I.  A.  232 ;  8.  0.  13  Suth.  (P.  0.)  1 ;  Bisaessur  v.  Luchmeswr,  6 1.  A 
23;  S.  C.  5  0.  L.  R.  4/7  j  Naginhhai  v.  AUulUh  6  Bom.  717;  AMhahai  y.  Haji 
Tyeht  9  Bom.  116. 
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than  if  it  were  taken  in  the  name  of  a  son;  ''for  in  a 
Hindu  joint-family  the  son^s  holdings  would  always  remain 
part  of  the  common  stocky  whereas  the  daughters  would, 
on  their  marriage,  necessarily  be  separated"  (/).  But  the 
existence  of  any  distinction  of  this  sort  was  denied  in  a 
much  later  case  by  Mr.  Justice  Mitter.  He  said,  ''  So  far 
as  the  ordinary  and  usual  course  of  things  is  concerned,  the 
practice  of  making  benami  purchases  in  the  names  of  female 
members  of  joint  undivided  Hindu  families  is  just  as  much 
rife  in  this  country,  as  that  of  making  such  purchases  in  the 
names  of  male  members"  (g).  It  has  been  lately  held  that, 
in  the  absence  of  evidence  as  to  the  origin  of  the  purchase 
money,  there  is  no  presumption  either  way  as  to  whether 
property  purchased  in  the  name  of  a  Hindu  wife  was  her 
husband's  property  or  her  own.  (fe).  But,  I  imagine,  it 
could  hardly  be  said  there  was  an  absence  of  evidence  as 
to  the  origin  of  the  purchase  money,  unless  there  was  evi- 
dence that  both  wife  and  husband  possessed  funds  from 
which  the  purchase  might  have  been  made. 

Of  course,  the  assertion  that  a  transaction  is  n6t  really  strict  proof. 
what  it  professes  to  be,  is  one  that  will  he  regarded  by  the 
Courts  with  great  suspicion,  and  must  be  strictly  made  out 
by  evidence  (i).  But  when  the  origin  of  the  purchase- 
money  is  once  made  out,  the  subsequent  acts  done  in  the 
name  of  the  nominal  owner  will  be  explained  by  reference 
to  the  real  nature  of  the  transaction.  The  same  motive 
which  dictated  an  ostensible  ownership,  would  naturally 
dictate  an  apparent  course  of  dealing  in  accordance  with 
such  ownership  {h). 

(/)  Ohhoy  Chum  ▼.  Pwnchanwn^  Marsh.  564. 

(o)  Chunder  Nath  t.  KristOf  15  Snth.  So/ ;  Nohin  Chunder  y.  DoJchohcUa, 
10  CaL  686. 

(h)  Chowdrani  v.  Tarinyy  8  Gal.  546 ;  S.  C.  11  0.  L.  R.  disapproving  of 
JHndoo  T.  Pearee,  6  Sath.  812 ;  Narayana  y.  Krishna,  8  Mad.  214. 

(i)  Sreemanchunder  v.  Gopaulchwider,  11  M.  I.  A.  28|  B.  0.  7  Snth.  (P.  0.) 
10 J  Azimut  ▼.  Hurdwaree,  13  M.  I.  A.  895:  S.  C.  14  Snth.  (P.  0.)  14;  Faeg 
Buksh  ▼.  Fukeeroodeen,  14  M.  I.  A.  284 ;  8.  C.  9  B.  L.  B.  456.  Oral  evidence 
18  sufficient,  Palanvjappa  v.  Arwmugam^  2  Mad.  H.  G.  26;  TaramoTtee  v. 
Shibnath,  6  Snth.  191. 

(ic)  BeebM  Nyamut  v.  Fugl  Eossein,  S.  D.  of  1859, 189 ;  Bohee  ▼.  IHndyal, 
21  Snth.  257. 
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§  402.  Where  a  transaction  is  once  made  out  to  be 
Benami^  the  Courts  of  India^  which  are  bound  to  decide 
according  to  equity  and  good  conscience,  will  deal  with  it 
in  the  same  manner  as  it  would  be  treated  by  an  English 
Court  of  Equity  (Z).  The  principle  is  that  effect  will  be 
given  to  the  real  and  not  to  the  nominal  title,  unless  the 
result  of  doing  so  would  be  to  violate  the  provisions  of  a 
statute,  or  to  work  a  fraud  upon  innocent  persons.  For 
instance,  the  real  may  sue  the  ostensible  owner  to  establish 
his  title,  or  to  recover  possession  (m) ;  and  conversely,  if  the 
benamidar  attempts  to  enforce  his  apparent  title  against 
the  beneficial  owner,  the  latter  may  establish  the  real  nature 
of  the  transaction  by  way  of  defence  (n).  Similarly,  credi- 
tors who  are  enforcing  their  claims  against  the  property  of 
the  real  owner,  will  have  exactly  the  same  rights  against 
his  property  held  benami  as  if  it  were  in  his  real  name  (o) ; 
and  conversely,  if  they  seize  this  estate  in  execution  of  a 
decree  against  the  benamidar,  the  real  owner  will  be  entitled 
to  set  aside  the  execution  (p).  On  the  other  hand,  there 
are  various  statutes  which  provide  that  in  sales  under  a 
decree  of  Court,  or  for  arrears  of  revenue,  the  certified  pur- 
chaser shall  be  conclusively  deemed  to  be  the  real  purchaser, 
and  shall  not  be  liable  to  be  ousted  on  the  ground  that  his 
purchase  was  really  made  on  behalf  of  another  (q).  Such 
acts,  of  course,  bar  the  equitable  jurisdiction  of  the  Courts, 
but  they  will  be  strictly  construed.  Therefore  if  the  real 
owner  is  actually  and  honestly  in  possession,  and  the  be- 
namidar attempts  to  oust  him  by  virtue  of  his  nominal  title, 
the  statute  will  not  prevent  the  Courts  from  recognizing 


IS 


(I)  E^parte  Kahundas,  6  Bom.  154. 

(m)  Thukrain  v.  Qovemmentj  14  M.  I.  A.  112. 

In)  Ramanugra  v.  MahasuTidurt  in  the  P.  C,  12  B.  L.  R.  4S8. 

(o)  Musadee  t.  Meerza^  6  M.  I.  A.  27  ;  Hemanginee  v.  Jogendro,  12  Suth.  286; 
Qopi  y.  Markande,  3  Bom.  80 ;  Ahdool  Hye  v.  Mir  Mahomed,  11 1.  A.  10;  S.  C. 
10  Gal.  616. 

(p)  Tara  Soonduree  ▼.  Oojul,  14  Sath.  111. 

(g)  See  Act  Vlll  of  1859,  §  260  (Old  Civil  Procedure  Code) ;  X  of  1877, 
§  817  (Ditto) ;  Act  XIV  of  1883,  §  817  (New  Civfl  Procedure  Code) :  Act  I  of 
1845,  §  21  (Bengal— Eevenue  Sole) ;  Act  XI  of  1859,  §  86  (Benfi^— Zemindary 
BoTenue  Sale). 
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the  nnreal  character  of  his  claim  (r).  And  a  purchase  made 
by  the  manager  of  a  Hindu  family  in  his  own  name,  as  is 
usual,  would  not  be  considered  as  coming  within  the  mean- 
ing of  such  statutes  (s).  It  has  also  been  held  that  these 
provisions  are  only  intended  to  prevent  the  real  owner  dis- 
puting the  title  of  the  certified  purchaser  and  that  they  do 
not  preclude  a  third  party  from  enforcing  a  claim  against 
the  true  owner  in  respect  of  the  property  purchased  as 
benami  {t). 


parties. 


§  403.  Even  independently  of  statute,  the  Courts  will  £»?^  ^^  ^^^^ 
not  enforce  the  rights  of  a  real  owner  where  they  would 
operate  to  defraud  innocent  persons.  One  familiar  instance 
occurs,  where  the  benamidar  has  sold  or  mortgaged  the 
property  of  which  he  is  the  ostensible  owner,  for  value,  to 
persons  who  had  no  knowledge  that  he  was  not  the  real 
owner.  In  such  a  case  the  Judicial  Committee  said,  ''  It 
is  a  principle  of  natural  equity,  which  must  be  of  universal 
application,  that  where  one  man  allows  another  to  hold  him- 
self  out  as  the  owner  of  an  estate,  and  a  third  person  pur- 
chases it  for  value  from  the  apparent  owner  in  the  belief 
that  he  is  the  real  owner,  the  man  who  so  allows  the  other 
to  hold  himself  out  shall  not  be  permitted  to  recover  upon 
his  secret  title,  unless  he  can  overthrow  that  of  the  purchaser, 
by  showing  either  that  he  had  direct  notice,  or  something 
which  amounts  to  constructive  notice  of  the  real  title,  or 
that  there  were  circumstances  which  ought  to  have  put 
liiTu  upon  an  enquiry  that,  if  prosecuted,  would  have  led 
to  a  discovery  of  it"  (w).  But,  of  course,  notice  of  the  trust 
may  be  implied  as  well  as  express,  and  if  a  man  deals  with 
another  who  is  not  in  possession,  or  who  is  unable  to  produce 

(r)  Buhuns  y.  Lalla  Buhooree,  14  M.  I.  A.  486 ;  S.  0. 18  Suth.  157}  Lokhee 
▼.  Kalypuddo,  2  I.  A.  154. 

(«)  See  Tundun  y.  Pokh  Naram,  5  B.  L.  B.  546 }  8.  C.  18  Sath.  847 :  Bodh 
Singh  y.  GuneaK  in  P.  G.  12  B.  L.  B.  817 ;  S.  C.  19  Suth.  856. 

(0   Chundra  Kaminey  y.  Bamratton,  12  Cal.  802. 

(u)  Bameoomar  y.  McQueent  11  B.  L.  B.  (P.  0.)  46,  at  p.  62.  See  too  per 
Phear,  J.,  Bhugtoan  y.  Iwooch,  10  Bath.  185.  See  numeroiu  cases,  BcuikhcUdoat 
▼.  BindoOf  Marsli.  298 ;  Obhoy  y.  Panchanwit  ib.,  564 ;  Kallv  J>088  y.  Qobind,  ih. 
869;  BennU  y.  Qunganarmn,  8  Suth.  10;  Nundun  y.  Taylm',  5  Sath.  97  i 
Bro3<math  y.  Koylash,  9  Sath.  598 ;  Nidhee  y.  BU$o,  24  Sath.  79. 
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the  proper  documents  of  titloi  these  facts  may  amomit  to 
notice  whicli  will  make  his  transaction  be  subject  to  the 
real  state  of  tbe  title  of  the  person  with  wbom  he  deals  (v). 
In  such  cases  there  is  no  deliberate  intention  on  the  part  of 
the  real  owner  to  commit  a  fraud  upon  any  one.  Bat  if  lie 
deliberately  places  all  the  means  of  committing  a  fraud  in 
the  hands  of  his  benamidar.  Equity  will  not  allow  him  to 
assert  his  title  to  the  detriment  of  a  person  who  has  actually 
been  defrauded. 

Fnradi  upon  §  404.  A  Still  stronger  case  is  that  in  which  property  has 

"'  been  placed  in  a  false  name^  for  the  express  purpose  of 

shielding  it  from  creditors.  As  against  them^  of  course^  the 
transaction  is  wholly  invalid  (§  402).  But  a  very  common 
form  of  proceeding  is  for  the  real  owner  to  sue  the  benami- 
dar^  or  to  resist  an  action  by  the  benamidar^  alleging^  or  the 
evidence  making  out^  that  the  sale  was  a  merely  colourable 
one,  made  for  the  express  purpose  of  defrauding  creditors. 
In  other  words,  the  party  admits  that  he  has  apparently 
transferred  his  property  to  another  to  effect  a  fraud,  but 
asks  to  have  his  act  undone,  now  that  the  object  of  the 
fraud  is  carried  out.  The  rule  was  for  some  time  considered 
to  be,  that  where  this  state  of  things  was  made  out,  the 
Court  would  invariably  refuse  relief,  and  would  leave  the 
parties  to  the  consequences  of  their  own  misconduct;  dis- 
missing the  plamt,  when  the  suit  was  brought  by  the  real 
owner  to  get  back  possession  of  his  property  (w),  and  refus- 
ing to  listen  to  the  defence,  when  he  set  it  up  in  opposition 
to  the  person  whom  he  had  invested  with  the  legal  title  (a). 
And  persons  who  take  under  the  real  owner,  whether  as 

(v)  Hakeem  ▼.  Beejoy,  22  Suth.  8 ;  Mancharji  v.  KongseoOt  6  Bom.  H.  0.  (0. 
0.  J.)  59 ;  Imamhandiv,  KumUswan^S  I.  A.  160,  p.  165  ;  S.  O.  14  Gal.  109. 


mensingh, 

natain  y.  jlM>gj/HVnUt,nj   a,   MJ.   UX   XOUXi   t  fM}    Ji.UVnrfW  V.  tf(*7MittW|  K3.  JLT.  UX    XOO«,  OOUi 

Bhoivanwy  y.  Puremf  S.  D.  of  1853,  639  ;  Rainsoonder  y.  Anundnath,  S.  D.  oi 
1856,  542 ;  Hurry  Bunker  y.  Kali,  Suth.  for  1864,  265 ;  Aloksoondry  y.  Horo,  6 
Bath.  287 ;  Keshub  y.  Vyasmonee,  7  Suth.  118 ;  per  curiam,  Asaimttt  y.  Hurd- 
vxiree,  18  M.  I.  A.  402;  8.  0.  14  Suth.  (P.  O.)  14;  Sukhimam  y.  MahendrO' 
nath,  4  B.  L.  R.  (P.  O.)  28,  29  j  S.  0.  13  Suth.  (P.  O.)  14. 

{x}  Ohkoyehum  y.  Treelochun,  S.D.  of  1859,  1639 ;  Ham  LaU  y.  Kishsn,  8.  D. 
of  1860,  l4Sie;per  curiam,  Ramamurga  y.  Mahaaundur,  12  B.  L.  B.  (P.  0.)488. 
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heirs  or  as  purchasers,  were  treated  in  exactly  the  same 
maimer  as  lie  was  (y).  On  the  other  Iiand,  a  contrary  doc- 
trine was  laid  down  in  more  recent  cases.  In  the  first  of 
these  the  plaintiff  claimed  registration  of  title  as  vendee  of  Frauds  upon 
certain  parties,  whom  the  defendant  asserted  to  have  been 
merely  benamidars  for  her,  she  being  actually  in  possession. 
The  sale  by  the  benamidars  was  found  tobe  without  consider- 
ation. It  appeared,  however,  that  in  a  former  suit,  to 
which  the  defendant  and  the  benamidars  were  all  parties, 
she  had  maintained  that  the  latter  were  the  real  owners.  It 
was  also  found  that  the  property  had  been  placed  in  the 
name  of  the  benamidars  by  the  defendant's  late  husband 
for  the  purpose  of  defrauding  his  creditors.  On  these  two 
grounds  the  Judge  held  that  the  defendant  could  not  now 
rely  on  the  real  state  of  the  title.  The  High  Court  of  Ben- 
gal reversed  his  judgment  on  both  points.  On  the  latter 
point,  Couchj  C.  J.,  said :  '*  In  many  of  these  cases,  the 
object  of  a  benami  transaction  is  to  obtain  what  may  be 
called  a  shield  against  a  creditor;  but  notwithstanding  this 
the  parties  are  not  precluded  from  showing  that  it  was  not 
intended  that  the  property  should  pass  by  the  instrument 
creating  the  benami,  and  that  in  truth  it  still  remained  in 
the  person  who  professed  to  part  with  it.''  He  then  refer- 
red to  English  decisions,  and  proceeded,  "Although,  no 
doubt,  it  is  improper  that  transactions  of  this  kind  should 
be  entered  into  for  the  purpose  of  defeating  creditors,  yet 
the  real  nature  of  the  transaction  is  what  is  to  be  discovered, 
the  real  rights  of  the  parties.  If  the  Courts  were  to  hold 
that  persons  were  concluded  under  such  circumstances, 
they  would  be  assisting  in  a  fraud,  for  they  would  be 
giving  the  estate  to  a  person  when  it  was  never  intwided 
that  he  should  have  it"  («). 

§  405.  Possibly  the  real  rule  is  something  intermediate  Principle  of 

decision. 

(y)  Luckhee  v.  TaramoneCy  3  Suth.  92  j  Purikheet  v.  Badha  Kishen,  ib.  221 ; 
Kaleenath  y.  Doyal  Kristo,  18  Buth.  87. 

(c)  Sreemutty  Dehia  v.  Bimolay  21  Suth.  422,  followed  Ckmeenath  v.  JadoOt 
28  Snih.  42 ;  Bykunt  ▼.  Gohoollah,  24  Suth.  891.  See,  too,  Btrj  Mohun  v.  Bam 
Nw^ingh,  4  8.  D.  341  (435) ;  Param  v.  Lalji,  1 AU.  403. 
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between  that  which  was  laid  down  broadly  in  this  last  casei 
and  in  those  which  it  appears  to  over-rule.  Where  a  trans- 
action is  once  made  out  to  be  a  mere  benami^  it  is  evident 
that  the  benamidar  absolutely  disappears  from  the  title. 
His  name  is  simply  an  alias  for  that  of  the  person  benefici- 
ally interested.  The  fact  that  A.  has  assumed  the  name  of 
Haa  fmud  gone  g,  in  order  to  cheat  X.,  can  be  no  reason  whatever  why  a 
tion.  Court  should  assist  or  permit  B.  to  cheat  A.     But  if  A. 

requires  the  help  of  the  Court  to  get  the  estate  back  into  his 
own  possession,  or  to  get  the  title  into  his  own  name,  it  may 
be  very  material  to  consider  whether  A.  has  actually  cheated 
X.  or  not.  If  he  has  done  so  by  means  of  his  alias,  then  it 
has  ceased  to  be  a  mere  mask,  and  has  become  a  reality. 
It  may  be  very  proper  for  a  Court  to  say  that  it  will  not 
allow  him  to  resume  the  individuality,  which  he  has  once 
cast  off  in  order  to  defraud  others.  If,  however,  he  has  not 
defrauded  any  one,  there  can  be  no  reason  why  the  Court 
should  punish  his  intention  by  giving  his  estate  away  to  B., 
whose  roguery  is  even  more  complicated  than  his  own.  This 
appears  to  be  the  principle  of  the  English  decisions.  For 
instance,  persons  have  been  allowed  to  recover  property 
which  they  had  assigned  away  in  order  to  confer  a  parlia- 
mentary qualification  upon  a  friend,  who  never  sat  in  parlia- 
ment ;  or  in  order  to  avoid  serving  in  the  office  of  a  sheriff, 
where  they  ultimately  paid  the  fine,  instead  of  pleading  that 
they  had  no  property  in  the  country ;  or  where  they  had 
intended  to  defraud  creditors,  who  in  fact  were  never 
injured  (a) ;  or  in  order  to  avoid  the  effects  of  a  conviction 
for  a  felony,  which  the  grantor  supposed  he  had  conmiitted, 
but  which  in  fact  he  had  not,  and  could  not  have  com- 
mitted (6) .  But  where  the  fraudulent  or  illegal  purpose 
has  actually  been  effected  by  means  of  the  colourable  grant, 
then  the  maxim  applies,  ''  In  pari  delicto  potior  est  conditio 

(a)  Birch  v.  Blagrave,  Arab.  264  ;  Cottingion  v.  Fletcher^  2  Atk.  166 ;  FU^a- 
mone  v.  Staple,  G.  Coop.  250 ;  Young  v.  Pear  hey,  2  Atk.  254;  Symes  v.  Hughef^ 
L.  R.  9  Eq.  475  ;  per  Lord  Westbury^  Tennent  v.  Tennent,  L.  B.  2  Sc.  &  D-9 ; 
Cecil  V.  Butcher,  2  Jac.  &  W.  565. 

<b)  Varies  v.  Otty,  85  Beav.  208;  Manning  v.  Qill^  L.  R.  13  Eq,  485.  See 
Oreat  Berlin  Steamhoat  Co.,  26  Ch.  D.  616. 
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possidentis J^  The  Court  will  help  neither  party.  '^  Let  the 
estate  lie  where  it  falls"  (c).  But  it  was  suggested  by  Lord 
Eldon  that  perhaps  this  rule  would  not  be  enforced  in  case 
of  one  who  claimed  under  the  settlor,  but  was  himself  not 
a  party  to  the  illegality  or  fraud  (d).  And  in  order  to  enable 
the  grantee  to  retain  the  property,  he  must  expressly  set  up 
the  illegality  of  the  object,  and  admit  that  he  is  holding 
for  a  different  purpose  from  that  for  which  he  took  the 
property  (e).  Even  when  the  case  is  one  in  which  the  Court 
would  not  have  relieved  as  matters  stood  originally,  if  fresh 
dealings  have  taken  place  between  the  real  owner  and  the 
benamidar  inconsistent  with  the  ostensible  character  of  the 
transaction,  the  former  may  be  precluded  from  relying  on 
his  apparent  title  (/). 

§  406.  Even  before  the  recent  decisions,  it  was  held  in  Original  pur- 
Bengal  that  there  was  nothing  to  prevent  a  man  enforcing  benaml^  ^  *" 
his  rights  against  a  benamidar,  where  he  had  made  a  new 
purchase,  taking  the  conveyance  in  the  name  of  a  stranger, 
even  though  he  had  done  so  for  the  purpose  of  preventing 
the  property  from  being  seized  by  creditors.  The  Court,  after 
referring  to  the  cases  already  cited,  said,  '^  In  this  case  the 
plaintiff  does  not  seek  to  render  void  an  act  done  by  him  in 
fraud,  or,  in  other  words,  to  be  relieved  from  the  effect  of 
lus  own  fraudulent  act.  He  simply  sues  to  have  a  legal  act 
enforced,  an  act  legal  in  itself,  though  in  the  present  instance 
done  with  a  motive  of  keeping  the  property  out  of  the  reach 
of  his  creditors"  (g).  It  may  also  be  well  to  remember  that 
the  rules  which  govern  benami  transactions  have  no  appli- 
cation to  the  case  of  gifts  made  in  contemplation  of  insol- 
vency, and  with  the  intention  of  defrauding  creditors  (A),   insolyency. 

(c)  Duke  of  Bedford  v.  Coke.  2  Vea.  Sen.  116  j  MucUeston  v.  Brown,  6  Ves. 
68 ;  Chaplin  v.  Chaplin,  S  P.  W.  288 ;  Brackenhury  v.  Brackenhuryy  2  Jac.  & 
W.  891 ;  Doe  v.  Roberts,  2  B.  &  Aid.  367 ;  Lewin,  93 ;  Story,  Bq.  Jur.  §  298. 
This  seems  to  be  the  effect  of  the  Indian  Trusts  Act,  II  of  1882,  §  84. 

Id)  Lewin,  98  ;  6  Ves.  68- 

(e)  Haigh  v.  Kaye,  L.  B.  7  Oh.  469. 

(/)  Mahadaji  v.  ViUil  Ballal,  7  Bom.  78. 

(a)  Suhoodra  v.  Bikromadit,  S.  D.  of  1858,  648,  548. 

{h)  See  Qnanabhai  v.  Srinavasa,  4  Mad.  H.  C.  84. 
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Effect  of 
decrees. 


Benamidar 
should  be  a 
party. 


Nor  to  cases  in  which  property  has  been  sold  or  handed  over 
to  one  creditor,  in  order  to  defeat  an  expected  execution  by 
another  creditor  (i).  If  the  transfer  is  really  intended  to 
operate,  and  is  not  colourable,  it  is  not  a  benami  transaction. 
Whether  it  is  valid  or  not,  depends  upon  other  considerations. 

§  407.  Decrees  are  conclusive  between  the  parties  both 
as  to  the  rights  declared,  and  as  to  the  character  in  which 
they  sue.  It  is  allowable  for  a  third  person,  who  was  not 
on  the  record,  to  come  in  and  show  that  a  suit  was  really 
carried  on  for  his  benefit  (&).  So,  it  is  allowable  for  a  per- 
son who  is  on  the  record,  to  show  that  a  suit  was  carried 
on  really  against  a  person  who  was  not  a  party  to  it.  But 
where  judgment  is  given  in  an  apparently  hostile  suit,  it  is 
not  allowable  for  either  party  to  come  in  and  assert  that 
the  fight  was  all  a  sham,  and  for  the  defendant  on  the 
record  to  show,  that  so  far  from  being  really  a  defendant 
he  was  the  plaintiff,  and  that  so  far  from  judgment  having 
been  recovered  against  him,  he  had  really  recovered  judg- 
ment (Z).  Hence  as  a  general  rule  it  is  desirable,  if  not 
necessary,  that  the  benamidar  should  be  a  party  to  all  suits 
which  affect  the  property  of  which  he  is  the  nominal  owner. 
But  this  is  not  necessary  when  there  is  no  dispute  as  to  his 
title  being  only  apparent  (m).  In  the  absence  of  any  evi- 
dence to  the  contrary,  it  is  to  be  presumed  that  a  suit 
brought  by  a  benamidar  has  been  instituted  with  the  foil 
authority  of  the  beneficial  owner,  and  if  this  is  so,  any 
decision  C9me  to  in  his  presence  would  be  as  much  binding 
upon  the  real  owner,  as  if  the  suit  had  been  brought  by  the 
real  owner  himself  (n). 


(t)  Sankarappa  v.  Kamayya^  8  Mad.  H.    0.  281 :    PuUen  ▼.  BamaliB^a, 
5  Mad.  H.  O.  868 ;  Tillakchand  y.  Jitamal,  10  Bom.  H.  C.  206. 
(k)  Liichman  v.  Patniram,  1  AU.  510. 
(0  Bhoioabul  y.  Bajendro,  18  Suth.  157. 
(n»)  Kurreemonisaa  y.  Mohdbut,  S.  D.  of  1851,  866. 
(n)  Qopinath  y.  Bhugwat,  10  Oal.  W,  p.  705, 
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CHAPTER  XIV. 

MAINTENANCE. 

§  408.  The  importance  and  extent  of  the  right  of  main-  ^^^^  ^^^  ^^^ 
tenance  necessarily  arises  from  the  theory  of  an  undivided 
family.  Originally,  no  doubt,  no  individual  member  of  the 
family  had  a  right  to  anything  but  maintenance.  This  is 
BtOl  ihe  law  of  Malabar  (a),  and  the  case  is  much  the  same 
in  an  ordinary  Hindu  family  under  Mitakshara  law  prior  to 
partition  (§  268).  The  head  of  the  undivided  family  is  bound 
to  maintain  its  members,  their  wives  and  their  children ; 
to  perform  their  ceremonies,  and  to  defray  the  expenses  of 
their  marriages  (6).  In  other  words,  those  who  would  be 
entitled  to  share  in  the  bulk  of  the  property,  are  entitled  to 
have  all  their  necessary  expenses  paid  out  of  its  income. 
But  the  right  of  maintenance  goes  farther  than  this.  Those 
who  would  be  sharers,  but  for  some  personal  disqualifica- 
tion, are  also  similarly  entitled  for  themselves  and  their  sons, 
for  their  wives,  if  chaste,  and  for  their  daughters.  As  for 
instance,  those  who  from  some  mental  or  bodily  defect  are 
unable  to  inherit  (c) ;  illegitimate  sons,  when  not  entitled  as 
heirs,  even  though  the  connection  from  which  they  sprung 
may  have  been  adulterous  (d) ;  persons  taken  in  adoption 
whose  adoption  has  proved  invalid,  or  who  have  been 

(a)  Ante^  §  220.  Ab  to  the  rights  of  the  male  members  of  a  Malabar  Tarwaad 
to  maintenanoe,  see  Bappan  v.  Jilakki,  6  Mad.  259 ;  Parvati  t.  Ziofnamn,  ibid, 
341 ;  Kwnharmnata  t.  KunhikutHy  7  Mad.  288. 

(b)  Mann,  ix.  §  106 ;  Narada,  ziii  §  26—28,  88.  This  right  is  not  fonnded  on 
4xmtoct ;  and,  therefore,  a  smt  for  maintenanoe,  where  there  is  no  special  con- 
tract is  not  cognizable  b^  a  Small  Cause  Coart.  Sidlingapa  v.  Sidava,  2  Bom. 
624 :  Avaji  v.  Uangahi,  tb.  632. 

(c)  Mitakshara,  ii  10;  Daya  Bhaga,  ▼.  §  10, 11 ;  D.  K.  S.  iii.  §  7—17 ;  Y. 
May.,  iv.  11,  f  1—9;  W.  &  B.  761. 

{d)  Mitakwfiara,  i.  12,  §  8 ;  MiUtusamy  v.  Venkatasubha^  (Tetteyapooram 
Zemindary)  2  Mad.  H.  C.  298 ;  affirrMdU  M.  I.  A.  203 ;  S.  C.  2  B.  L.  R. 


Digitized  by 


Google 


478  MAINTENANCE. 

deprived  of  their  full  rights  by  the  subsequent  birth  of  a 
legitimate  son  (e).  Whether  the  same  privilege  extended 
to  outcasts  and  their  ofFspring^  is  a  point  upon  which  the 
authorities  differ  (/).  Since  Act  XXT  of  1850  (Freedom 
of  Religion)  it  has  ceased  to  be  a  point  of  any  .practical 
importance.  Concubines  also  are  entitled  to  be  main- 
tained^ even  though  the  connection  with  them  is  an  adulter- 
ous one  {g).  But  this  liability  only  exists  where  the  con- 
nection was  of  a  permanent  nature^  analogous  to  that  of 
the  female  slaves  who  in  former  times  were  recognized 
members  of  a  man's  family  (h),  A  fortiori  the  widows  of 
the  members  of  the  family  are  so  entitled^  provided  they 
are  chaste^  and  so  long  as  they  lead  a  virtuous  life  (t); 
and  the  parents,  including  the  step-mother,  and  mother-in- 
law  (k).  The  sister,  or  step-sister,  is  entitled  to  main- 
tenance until  her  marriage,  and  to  have  her  marriage 
expenses  defrayed.  After  marriage,  her  maintenance  is  a 
charge  upon  her  husband's  family ;  but,  if  they  are  unable 
to  support  her,  she  must  be  provided  for  by  the  family  of 
her  father  (Q. 

(P.  C.)  16;  S.  C.  11  Suth.  (P.  0.)  6 ;  Chmturya  v.  Sahub  Purhulad,  7  M.  I.  A. 
18 ;  S.  O.  4  Suth.  (P.  O.)  132  ;  Rahi  v.  Qouind,  1  Bom.  97 ;  Viraramuthi  t. 
SingaravelUf  1  Mad.  806.  Kuppa  v.  Singaravelu,  8  Mad.  825 ;  Hargobind  t. 
Dharam,  6  AU.  829. 

(e)  Mitakshara,  i  11,  §  28;  Datta  Chandrika,  i.  §  15.    See  anU,  §  168—165. 

(/)  Mitakshara,  u.  10,  §  1  j  Daya  Bhaga,  v.  §  11, 12  j  D.  K  S.  in.  §  14-16  j 
V.  May.,  iv.  11,  §  10. 

(a)  Mitakshara,  ii.  1,  §  28;  Daya  Bliaga,  xi.  1,  §48;  V.  May.,  iv.  8,§5; 

1  Stra.  H.  L.  174;  2  W.  MacN.  119;  W.  &  B.  164;  Khemkor  v.  Umiashankart 
10  Bom.  H.  O.  881 ;  Vrandavandas  y.  Yamuna,  12  Bom.  H.  C.  229. 

{h)  8ikki  V.  Vencataaamy,  8  Mad.  H.  C  144. 

(t)  *'  Let  them  aUow  a  maintenanoe  to  his  women  for  life,  provided  these 
preseire  ansnllied  the  bed  of  their  lords.  Bnt  if  they  behave  otherwise,  the 
brethren  may  resume  that  allowance"  (Narada,  ziii.  §  26).  This  text  is  said  by 
Jimnta  Vahana  to  apply  to  women  aotuall;^  espoused  who  have  not  tiie  rank  d 
wives,  but  another  passage  of  Narada  (cited  Smriti  Chandrika,  xi  1,  §  84)  is 
open  to  no  such  objection.  ^  "Whichever  wife  (j^tni)  becomes  a  widow  and 
continues  virtuous,  she  is  entitled  to  be  provided  with  food  and  raiment."  Bee, 
too,  Smriti  Chandrika,  xi.  1,  §  47 1  2  W.  MacN.  112 ;  MuUammal  v.  Zomala/iy, 

2  Mad.  H.  C.  887 ;  per  curiam^  Stnthayee  v.  Thanakapudayen.  4  Mad.  H.  0. 
186;  Kery  KoUtany  v.  Moneeram,  18  B.  L.  R.  72,  88;  S.  C.  19  Suth-  867. 
But  see  Uonamma  v.  Timanndbhuty  1  Bom.  669,  where  it  was  held  that  subse- 
quent unchastity  did  not  deprive  a  widow  of  a  mere  starving  maintenanos 
awarded  by  decree,  postf  §  414. 

{k)  2  W.  MacN.  118,  118;  W.  A  B.,  234;  per  Nortnariy  J.,  Khetramani  v. 
KoMhinath,  2  B.  L.  B.  (A.  C.  J.)  15 ;  S.  C.  10  Suth.  (P.  B  )  98;  Cooppummalr, 
Bookmany,  Mad.  Deo.  of  1855,  288.  Per  curiam,  Savitrihai  v.  Lummibaii 
2  Bom.  597.  (0  2  W.  MacN.  118 ;  W.  A  B.,  245,  487. 
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Misbehaviour,  or  ex-communication  from  caste  on  the 
ground  of  misbehaviour,  does  not  of  itself  disentitle  the 
offender  to  maintenance  (w). 

§  4?09.  There  is  some  difference  of  opinion  as  to  whether  How  enforced. 
the  right  of  maintenance  is  an  absolute  obligation,  which 
attaches  itself  upon  certain  persons  by  virtue  of  their  rela- 
tionship to  the  destitute  individual,  or  whether  it  is  merely 
a  claim  upon  the  property  of  those  who  hold  it,  by  virtue  of 
their  possession  of  the  property.  It  is  stated  in  a  text 
ascribed  to  Manu,  that  ^'  A  mother  and  a  father  in  their  old 
age,  a  virtuous  wife,  and  an  infant  son,  must  be  maintained, 
even  though  doing  an  hundred  times  that  which  ought 
not  to  be  done"  (n).  So  the  Mitakshara  lays  down  that  Nature  and 
''Where  there  maybe  no  property  but  what  has  been  self-  ^?^J*^^^^^^" 
acquired,  the  only  persons  whose  maintenance  out  of  such 
property  is  imperative  are  aged  parents,  wife,  and  minor 
children"  (o).  The  Smriti  Chandrika  also  expressly  states 
that  the  obligation  to  maintain  widows  is  dependent  on 
taking  the  property  of  the  deceased  (p).  This  rule  is 
followed  in  Madras,  where  suits  for  maintenance  have  been 
dismissed  when  brought  by  a  widow  against  her  brothers- 
in-law,  who  held  no  ancestral  property,  or  where  the  only 
property  out  of  which  maintenance  could  be  given  was  a 
salary  (3).  So,  it  has  been  held  in  Bengal  that  the  widow 
of  a  separated  brother  i&  not  entitled  to  be  maintained  by 
the  family  of  her  father-in-law,  and  the  same  opinion  was 

(m)  Putanvitil  Seyan  v.  Putanvitil  Bagavan^  4  Mad.  171 ;  iJ.  v.  Marimuttu, 
tbid.  248.  .     .    ,  . 

(n)  3  Dig.  406.  The  last  clause  is  cited  in  another  chapter  as  meaning  that 
these  relations  must  be  maintained  even  by  crime.  See  per  curiam^  Savitribai 
▼.  Lusoimibai,  2  Bom.  597> 

(o)  Mitakshara  on  Subtraction  of  Gift,  cited  Stra.  Man.  §  209 ;  Subbarayana 
▼.  Subbakka,  8  Mad.  236.  A  step-son  is  not  bound  to  support  his  step-mother 
unless  he  has  fajnily  property.  Bai  Daya  y.  Naiha  OomndlcU,  9  Bom.  279 ; 
Kedar  Nath  v.  Hemangini,  13  Cal.  336. 

(p)  Smriti  Chandrika,  xi.  1,  5  34.  "In  order  to  maintain  the  widow,  the 
elder  brother  or  any  of  the  others  above  mentioned  must  have  taken  the  pro- 
perty of  the  deceased ;  the  duty  of  maintfl,ining  the  widow  being  dependent  on 
taking  the  property." 

(g)  Vudda  v.  Venkummahy  Mad.  Dec.  of  1858, 225 ;  Comaraaatomy  v.  Sellum- 
maul.  Mad.  Dec.  of  1869,  5 ;  Virabadrachari  v.  Kuppammalf  ib.  266 ;  Brahma- 
varapu  v.  Venkamma^  ib.  272. 
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given  by  the  Bombay  High  Conrt,  in  a  case  where  a  desert- 
ed wife  claimed  maintenance  from  her  husband's  brothers. 
Their  liability  was  stated  to  depend  upon  their  having  in 
their  hands  any  of  her  husband's  property  (r).  The  point 
was  so  decided  in  the  original  Court,  but  left  undecided  by 
the  Madras  High  Court  in  a  later  case,  where  a  widow 
claimed  maintenance  in  the  family  of  her  father-in-law  («). 
In  a  recent  case  under  the  Mitakshara  law  in  Bengal, 
Kemp,  J.J  said,  '*  The  question  to  be  decided  is,  whether 
the  father  and  son  were  joint  in  estate,  and  whether  any 
joint  estate  was  left  which  was  burthened  with  the  pay- 
ment of  proper  maintenance  to  the  plaintiff,  the  defendant's 
daughter-in-law"  (t).  The  question  was  recently  examined 
with  great  fulness  and  care  by  the  Courts  of  the  North- 
West  Provinces  and  of  Bengal.  In  the  former  the  widow  of 
a  deceased  member  of  a  joint  family  claimed  maintenance 
Widow  of  from  her  father-in-law  and  brothers-in-law.     There  was 

admittedly  joint  ancestral  property,  but  it  was  contended 
that  the  widow  could  only  be  maintained  out  of  her  husband's 
property,  and  that  he  left  none,  his  interest  in  it  passing  to 
his  coparceners.  The  Court  affirmed  her  claim.  They 
rested  it  on  the  ground  that  the  share  which  her  husband 
had  in  the  property  had  passed  to  the  defendants,  that  she 
could  not  be  in  a  worse  position  than  the  wife  of  a  disqualified 
heir,  who  would  be  admittedly  entitled  to  maintenance ;  that 
she  might  be  looked  upon  as  one  who,  though  interested  in 
the  property,  was  disqualified  from  inheriting  it  by  sex ;  and 
that  where  her  husband  had  an  interest  in  property,  out  of 
which  she  would  be  maintained  during  his  life,  the  obligation 
to  maintain  her  outof  that  property  continued  after  his  death, 
whether  it  passed  by  inheritance  or  by  survivorship  (w). 
It  will  be  observed  that  it  was  sbssumed  that  there  would 
have  been  no  such  obligation  if  there  had  been  no  joint 

(r)  Kumulmoney  v.  BodhnarcUny  2  W.  MaoN.  119 :  Bamahai  t.  Trmbak, 
d  Bom.  H.  C.  283. 

a)  Visalatchy  v.  AnnasamVf  5  Mad.  H.  G.  160. 
t)  Hema  Kooeree  v.  Ajoodhyaj  24  Suth.  474. 
u)  Lalti  Kwir  v.  Oanga,  7  W.-W.  P.  261. 


deceased  co- 
parcener. 
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property,  or  if  it  had  not  passed  into  the  hands  of  the 
defendants^  and  the  judgments  relied  much  on  the  passage 
in  the  Smriti  Ohandrika  (xi.  1,  §  34),  in  which  this  rule  is 
laid  down. 

§  410.     The  Bengal  decision  was  given  on  appeal  from  a  Not  entiled  to 
judgment  of  a  Full  Bench  under  the  following  circum-  aUowanoe, 
stances  {v)  :  The  plaintiff  was  the  widow  of  the  defendant's 
sou.    There  was  no  joint  family  property,  and  the  son  left 
no  property  of  his  own.     The  only  property  possessed  by 
the  father-in-law  was  a  monthly  pension.     After  her  hus- 
band's death,  the  widow  went  to  reside  in  her  own  father's 
house.     The  suit  was  brought  by  her  to  have  a  fixed  money 
payment  made  to  her.    It  was  admitted  that  the  defendant 
was  willing  to  support  her  in  his  own  house,  and  that  she 
had  not  been  driven  from  his  house  by  any  ill-treatment.    It 
was  held  by  eleven  out  of  thirteen  Judges  {diss.    Loch  and 
£emp,  JJ.)  that  her  claim  could  not  be  supported.     For  the 
purposes  of  this  ruling,  however,  it  was  not  necessary  to 
decide  whether  the  father-in-law  was  under  an  obligation  to 
give  his  daughter-in-law  lodging,  food  and  raiment.     It  was 
only  necessary  to  decide  that  where  she  practically  refused  to 
accept  these,  she  was  not  entitled  to  a  fixed  monthly  allow- 
ance.   It  was  admitted  by  all  the  Judges  that  where  a  per-  where  no 
son  took  property,  either  by  inheritance  or  survivorship,  he  p^^p^^^- 
would  be  legally  bound  to  maintain  those  whose  maintenance 
was  a  charge  upon  it  in  the  hands  of  the  last  holder.     But 
where  there  was  no  such  property.  Peacock,  C.  J.,  Macphev'  Whether  main- 
son,  Bayley,  Glover ,  33.,  were  of  opinion  that  there  was  no  dow  depends 
legal  obligation  whatever  to  maintain  the  daughter  at  law,  of  pj^wty!" 
and  that  the  precepts  which  seemed  to  enjoin  upon  relations 
the  duty  of  maintaining  the  widows  of  deceased  members 
were  of  merely  moral  obligation.     On  the  other  hand, 
several  of  the  other  Judges  stated  that  they  offered  no  opinion 
as  to  the  right  of  a  dependent  widow  to  receive  necessary 

(v)  Khelramani  t.  Kashinath,  2  B.  L.  K.  (A.  0.  J.)  15 ;  S.  0.  10  Sath.  (F.  B.) 
89;  Bamcoomar  ▼.  Ichamoyit  6  Cal.  86. 
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subsistence  in  the  house  of  the  head  of  the  family.  If  he 
allowed  her  to  continue  in  his  house  as  a  member  of  the 
family^  and  if  she  were  an  infant,  or  otherwise  unable  to 
maintain  herself,  it  was  intimated  by  Norman,  J.,  that  suoh  a 
state  of  things  would  carry  with  it  a  legal  obligation  on  the 
part  of  the  father-in-law,  who  had  taken  upon  himself  the 
care  of  her  person,  and  the  charge  of  entertaining  her  as  a 
member  of  his  family,  and  on  whose  protection  she  was 
dependent,  to  provide  her  with  food  and  the  actual  neces- 
saries of  life.  But  the  Civil  Courts  would  have  no  juris- 
diction to  interfere  with  his  discretion  in  determining  the 
manner  in  which  this  obligation  should  be  discharged  (tr). 

Bombfty.  §  411.  In  Bombay,  it  was  formerly  laid  down  that  where 

a  widow  of  one  of  the  near  members  of  the  family,  such  as 
a  father,  son,  or  brother,  is  actually  destitute,  she  has  a 
legal  right  to  be  maintained  by  the  other  members,  even 
though  they  were  separated  from  her  late  husband,  and 
possess  no  assets  upon  which  he  or  she  ever  had  a  claim  {x). 
These  cases  were,  however,  examined  and  over-ruled  in  a 
later  decision,  in  which  a  widow,  who  was  living  apart  from 
her  husband's  family,  sued  his  paternal  uncle,  the  nearest 
surviving  male  relation  of  her  husband,  for  a  money  allow- 
ance as  maintenance.  The  Court,  after  an  exhaustive  review 
of  the  whole  law  upon  the  subject,  held  that  the  suit  most 
fail  for  two  reasons,  either  of  which  would  be  fatal  to  her 
claim ;  first,  that  the  defendant  was  separated  in  estate 
from  the  plaintifPs  husband  at  the  time  of  his  death ;  and 
secondly,  that  at  the  institution  of  the  suit  there  was  not  in 
the  possession,  or  subject  to  the  disposition,  of  the  defend- 
ant, any  ancestral  estate,  or  estate  of  the  plaintifPs  husband, 
or  of  his  father  (y). 

(w)  2  B.  L.  R.  (A.  C.  J.)  p.  48 ;  S.  C.  10  Euih.  (P.  B  )  p.  95. 

(z)  Baee  y.  Lukmeed<u8y  1  Bom.  H.  G.  18 ;  ChAndrabhiagahai  v.  KoBhincLtk^ 
2  Bom.  H.  C.  841 ;  Timmappa  v.  FarTneshriammOj  o  Bom.  H.  0.  (A.  C.  J.)  130 ; 
Udaram  v.  Sonkahoi.lO  Bom  H.  C.  488. 

(j/)  Savitribai  v.  Ltiximihai^  2  Bom.  678 ;  Apaji  v.  Gangahai,  ib,  682  j  Kalu 
V.  Kashibai,7  Bom.  127 ;  Bai  Kcmku  ▼.  Bai  Jadar,  8  Bom.  15;  Adibai  v.  Cur- 
$anda9t  11  Bom.  199. 
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§412.  Tlie  obligation  to  maintain  a  son  appears  to  be  Bights  of  son, 
limited  to  the  case  of  his  being  an  infant  {z),  in  which  case 
the  law  of  every  nation  imposes  an  obligation  upon  the 
parent  to  maintain  him,  or  of  his  being  a  co- sharer  in  the 
property  of  which  his  father  is  the  manager.  The  mere 
relationship  of  father  and  son  imposes  no  snch  obligation, 
where  the  son  has  reached  an  age  at  which  he  can  support 
himself.  Whether  the  case  might  be  different  if  a  perma- 
nent incapacity  to  support  himself  were  made  out  is  not 
cle«r.  A  temporary  incapacity  would  certainly  entail  no 
such  duty  (a).  Where,  however,  the  whole  of  the  family 
property  is  impartible,  and  subject  to  the  law  of  primogeni- 
tare,  an  adult  son  is  entitled  to  maintenance,  since  this  is 
the  only  mode  in  which  he  can  obtain  any  benefit  from  the 
ancestral  estate  (&). 

§  413.  The  maintenance  of  a  wife  by  her  husband  is,  of  Wife  to  be 

^  ,  maintainea  bj 

course,  a  matter  of  personal  obligation,  arising  from  the  husbftncl. 
very  existence  of  the  relation,  and  independent  of  the  pos- 
session of  any  property  (c).  And  this  obligation  attaches 
from  the  moment  of  marriage.  Where  the  wife  is  imma- 
ture it  is  the  custom  that  she  should  reside  with  her  parents, 
and  they  maintain  her  as  a  matter  of  affection,  bat  not  of 
obligation.  If  from  inability,  unwillingness,  or  any  other 
cause,  they  choose  to  demand  her  maintenance  from  her 
husband,  he  is  bound  to  pay  it  (d).  And,  conversely,  her 
Husband  is  alone  liable.  No  other  member  of  the  family, 
whether  joint  or  separate,  can  properly  be  made  a  party 
to  the  suit,  unless,  perhaps,  in  cases  where  he  has  abandoned 
Her,  and  his  property  is  in  the  possession  of  some  other  re- 
lation (e). 

(•)  AiU€,l409. 

(a)  Premehand  ▼.  Htilashchand,  4  B.  L.  B.  Apra.  28 ;  S.  0.  12  Sath.  404.  So 
u  to  ^prandMn,  Mon  Mohinee  y.  Balucle,  8  B.  L.  B.  22 ;  S.  G.  15  Snth.  4S;8 ;  or 
adult  illegitiinate  son,  Nilmoney  ▼.  BaneshuVf  4  Cal.  91. 

{h)  HimnuU  y.  Qanpat,  12  Bom.  H.  G.  94;  Ramchandray,  Sakharam^  2  Bom. 
346:po«^§416. 

(c)  Ante.  S  409. 

(d)  Ramien  y.  Condummal,  Mad.  Dec.  of  1868, 154. 

(«)  lyagaree  y.  8a9hammat  Mad.  Dec.  of  1856,  22 ;  Eangaiyan  r.  Kaliyan 
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Bound  to  reaida       §  414*.  Afl  soon  as  the  wife  is  mature^  lier  home  is  neces- 

^  sarily  in  her  husband's  honse  (/).      He  is  bound  to  main- 

tain her  in  it  while  she  is  willing  to  reside  with  him,  and  to 
perform  her  duties.  If  she  quits  him  of  her  own  accord, 
either  without  cause,  or  on  account  of  such  ordinary  quarrels 
as  are  incidental  to  married  life  in  general,  she  can  set  up 
no  claim  to  a  separate  maintenance  {g) .    Nothing  will  justify 

Wife  leftTing  her  her  in  leaving  her  home  except  such  violence  as  renders  it 
unsafe  for  her  to  continue  there,  or  such  continued  ill-usage 
as  would  be  termed  cruelty  in  an  English  matrimonii^ 
Court  {h).  For  instance,  where  a  Hindu  husband  kept  a 
Mahomedan  woman,  the  Court  considered  that  this  was  such 
conduct  as  rendered  it  impossible  for  the  wife  to  live  with 
him  any  longer,  consistently  with  her  self-respect  and  reli- 
gious feelings  (i).  But  I  doubt .  whether  the  same  rule 
would  be  applied  to  the  mere  keeping  of  a  concubine,  which 
is  a  matter  of  familiar  usage  among  Hindus,  especially  of  the 
higher  ranks  {k).  And  the  circumstance  of  a  man's  taking 
another  wife,  even  without  any  of  the  reasons  which  are 
stated  as  justifying  such  a  course  (I),  does  not  entitle  a 
wife  to  leave  her  home,  so  long  as  her  husband  is  willing  to 
keep  her  there  (m).  For  such  a  step  on  his  part  is  one  of 
the  incidents  of  Hindu  married  life.     Of  course,  a  wife  who 

When  onohMte.  leaves  her  home  for  purposes  of  adultery  cannot  claim  to 
be  maintained  out  of  it,  nor  to  be  taken  back  (n).    Whether 

Had.  Deo.  of  1860,  86 ;  Qudimella  ▼.  Venleamma,  Mad.  Dec.  of  1861, 18}  I2a- 
mahai  v.  Trimhak,  9  Bom.  H.  C.  283. 

( / )  See  the  whole  subject  diictissed  in  Dadaji  y .  Buhmahai,  9  Bom.  529,  rerer- 
sed  10  Bom.  801,  where  a  wife  of  mature  years,  whose  marriage  .had  never  been 
consummated,  refused  to  take  up  her  residence  with  her  husband,  and  it  was 
held  that  a  suit  would  lie  to  compel  her  to  do  so. 

ig)  2  W.  MacN.  109 ;  Kullyanesmree  v.  Dunrkanath,  6  Suth.  116 ;  8.  C.  S 
Wym.  12S ;  Sidlingapa  y.  Siaava,  2  Bom.  684. 

(h)  Pttdmanabiah  y.  Moonemmdhf  Mad.  Dec.  of  1867)  138  ;  V^aydh  y.  Anjt^ 
lummaiUt  Mad.  Dec.  of  1853,  228. 

(»)  Lalla  Qohind  y.  Dowlut,  6  B.  L.  R.  Appx.  85 ;  S.  G.  14  Suth.  451.  As  to 
cases  where  either  party  becomes  a  conyert  and  is  therefore  repudiated  by  tke 
ether,  see  Act  XXI  of  1866,  (Native  Converts  Marriage  Dissolution). 

{k)  Yajnavalkya  says  (Y.^May.,  xz.  S  2),  *'  Let  the  bidding  of  their  husbands 
be  performed  by  wives ;  this  is  the  chief  duty  of  a  woman.  Bven  if  he  be 
accused  of  deadly  sin,  yet  let  her  wait  until  he  be  purified  from  it." 

il)  See  as  to  these,  Mann,  ix.  §  77—82. 

(m)  Manu,  ix.  S  88 }  Viria^vami  v.  Appasvami,  1  Mad.  H.  C.  875 ;  Bajah  Bcw 
Boochee  v.  Vencata  Neeladry,  1  Mad.  Dec.  866. 

(n)  2  W.  MacN.  109;  Uata  v.  Narayanan,  1  Mad.  H.  G.  872. 
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an  Tmchaste  wife  can  be  turned  out  of  doors  by  Her  hus- 
band without  any  provision  whatever  seems  unsettled.  It  is 
stated  generally  that  an  unchaste  woman  may  be  turned  out 
of  doors  without  any  maintenance  (o).  But  the  passages 
upon  which  this  dictum  rests  refer  to  the  maintenance  either 
of  the  wives  of  disqualified  heirs,  or  of  the  widows  of 
deceased  coparceners  (p),  Vasishtha  treats  even  adultery 
on  the  part  of  a  wife  as  an  expiable  ofFence,  and  states  the 
particular  penances  by  which  she  is  rendered  pure  again. 
He  adds,  '^  But  these  four  wives  must  be  abandoned,  one 
who  yields  herself  to  her  husband^s  pupil  or  guru,  and 
especially  one  who  attempts  the  life  of  her  lord,  or  who 
commits  adultery  with  a  man  of  a  degraded  caste/'  In 
another  passage  he  says,  '^  A  wife  though  tainted  by  sin, 
whether  she  be  quarrelsome,  or  have  left  the  house,  or  have 
Buffered  criminal  force,  or  have  fallen  into  the  hands  of 
thieves,  must  not  be  abandoned;  to  forsake  her  is  not 
prescribed  by  the  sacred  law/'  '^  Those  versed  in  the  sacred 
law  state  that  there  are  three  acts  only  which  make  women 
outcastes,  the  murder  of  the  husband,  slaying  a  learned 
Brahman,  and  the  destruction  of  the  fruit  of  their  womb"  (q). 
It  appears  pretty  certain  that  no  one  except  her  husband, 
or  perhaps  her  son,  is  bound  to  keep  an  unchaste  woman 
alive.  But  there  are  contradictory  opinions  as  to  whether 
her  husband  is  not  liable  to  furnish  her  with  a  bare  subsist- 
ence. The  obligation,  if  it  exists,  is  dependent  on  the 
woman  abandoning  her  course  of  vice  (r).  Where  a  decree 
has  been  given  awarding  a  bare  maintenance  to  a  woman, 
it  has  been  held  that  she  does  not  forfeit  it  by  subsequent 
unchastity .    Though  it  might  be  different  if  the  maintenance 


(o)  V.  May.,  iv.  11,  §  12 ;  Smriti  Chandrika,  v.  §  48. 

(p)  See  Nanda,  nii.  §  25,  26 ;  Mitakshara,  ii.  1,  §  7 :  Yiramit.,  p.  174;  Daya 
Bhaga,  xi.  1,  S  48,  and  per  P.  C.  Moniram  y.  Kerry  Kolitany,  7 1.  A.  151  j  S.  C. 
6^/776. 

(g)  Vaabhtha,  xxi.  7—10 ;  xxviii.  2—7. 

(r)  Buseunt  t.  Kummul,  7  8.  D.  144  (168) ;  1  Stra.  H.  L.  172 ;  2  Stra.  H.  L. 
89,  809;  Stra.  Man.  §  206 ;  Muthammal  ▼.  Kamakshy  Ammal,  2  Mad.  H.  G.  887. 
And  oonsider  remarks  of  H.  Ct.  Lakshman  v.  Itamchandraj,  1  Bom.  560. 
See  tezti,  2  Dig.  492— 425;  Narada,  zii.  §  91;  Tajnavalkya, i.  §70;  Viramit., 
P  158. 
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awarded  were  on  tbe  full  scale  {a).  Thia  decision  was 
dissented  from  in  a  later  case  where  a  widow  was  declared 
not  entitled  even  to  a  starving  maintenance  on  account  of 
her  incontinence.  There,  however,  the  property  out  of 
which  she  claimed  to  be  maintained  had  been  beqneathed 
by  her  father-in-law  to  her  mother-in-law,  by  whom  the 
action  was  brought  to  recover  it,  and  the  Court  intimated 
that  possibly  her  husband  or  her  son  would  be  bound  to 
keep  her  from  absolute  destitution  (t).  This  decision  was 
again  followed  in  a  case  very  similar  to  that  of  Honamma 
V,  Timannalhat,  the  widow  having  obtained  a  decree  for 
maintenance  before  her  misconduct.  The  Court  held  that 
her  subsequent  unchastity  might  be  used  either  as  a  defence 
to  an  action  by  her  to  enforce  the  decree,  or  as  a  ground 
for  setting  it  aside.  They  relied  on  the  text  of  Narada 
referred  to  in  the  Daya  Bhaga  (XL  1,  §  48) : — *'  Let  them 
(the  husband^s  relations)  allow  a  maintenance  to  his  women 
for  life,  provided  they  keep  unsullied  the  bed  of  their  lord ; 
but  if  they  behave  otherwise,  the  brother  may  resume  that 
allowance.'*  This  text  is  pointed  out  by  the  Privy  Council 
in  Moniram  v.  Kerry  KoUtany  (w),  as  clearly  showing  that 
the  right  was  one  liable  to  resumption  or  forfeiture  as 
distinguished  from  the  case  of  a  widow's  estate  by  suc- 
cession (v). 

For  a  lawful  When  a  wife  leaves  her  husband's  home  by  his  consent, 

purpose.  jjQ  jg^  Qf  course,  bound  to  receive  her  again  when  she  is 

desirous  to  return,  and  if  he  refuses  to  do  so,  she  will 

be  entitled  to  maintenance  just  as  if  he  had  turned  her 

out(t(?). 

A  wife  who  is  unlawfully  excluded  from  her  own  home,  or 
refused  proper  maintenance  in  it,  has  the  same  right  to 
pledge  her  husband's  credit,  as  a  wife  in  England.     But  the 

(«)  Honamma  v.  Tima/nnahhaty  1  Bom.  559.    But  see  per  curiam,  8ifUhay«€ 
V.  Thanakapudayen,  4  Mad.  H.  C.  186, 
(t)    Vain  V.  Ounga,  7  Bom.  84. 
(u)  71.  A.  p.  151. 

(r)   Vishnu  Shamhhog  v.  Manjamma,  9  Bom.  108. 
{w)  Nitye  v.  Soondaree,  9  Suth.  475. 
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onus  lies  heavily  on  those  who  deal  with  her  to  establish 
that  she  is  in  snch  a  position  {x). 

§  415.  The  same  reasons  which  require  a  wife  to  remain  Widow  not 
under  her  husband's  roof  do  not  apply  where  she  has  become  with  husband's 
a  widow.  No  doubt  the  family  house  of  her  husband's  ^^^™^y- 
relations  is  a  proper,  but  not  necessarily  the  most  proper, 
place  for  her  continued  residence  (y) .  Where  she  is  young, 
and  is  surrounded  by  young  men,  it  may  even  be  more  Widow  residing 
prudent  and  decorous  for  her  to  return  to  her  father's  care,  ^^^' 
and  it  may,  under  many  circumstances,  be  not  only  a  safer 
but  a  happier  home.  At  all  events  it  is  now  settled  by  deci- 
sions of  the  highest  tribunal  that  "  all  that  is  required  of  her 
is,  that  she  is  not  to  leave  her  husband's  house  for  improper 
or  unchaste  purposes,  and  she  is  entitled  to  retain  her  main- 
tenance, unless  she  is  guilty  of  unchastity,  or  other  disreput- 
able practices,  after  she  leaves  that  residence"  (z).  It  does 
not,  however,  follow,  that  the  right  to  choose  a  separate 
residence  and  a  money  maintenance  rests  absolutely  with  the 
widow,  merely  for  her  own  pleasure.  The  Bombay  High 
Court,  after  a  review  of  all  the  previous  decisions,  appears 
to  be  of  opinion  that  the  Courts  have  a  discretion,  ''  which 
should  be  exercised  so  as  not  to  throw  upon  the  deceased 
husband's  family  a  needless  or  oppressive  burden  at  the 
caprice  of  the  widow  or  her  family."  They  cited  with 
approval,  as  containing  the  true  principle  of  law,  the  state- 
ment by  Colebrooke  (2  Stra.  H.  L.  401)  "  She  does  not  lose 
her  right  of  maintenance  by  visiting  her  own  relations ;  but  a 
widow  is  not  entirely  her  own  mistress,  being  subject  to 
the  control  of  her  husband's  family,  who  might  require  her 
to  return  to  live  in  her  husband's  house  (a)."  If  the  hus- 
band chose  by  his  will  to  make  it  a  condition,  that  his 


Virasvami  v.  Appasvami,  1  Mad.  H.  C.  875. 

,,,  2  Dig.  460. 

(j)  PiHhee  Singh  v.  Rani  Bajkooer,  12  B.  L.  R.  (P.  C.)  238;  8.  C.  20  Snth. 
21,  where  moit  of  the  previouB  cases  are  cited;  Viaalatchi  v.  Annaaamyf  6 
Mad.  H.  C.  160;  Kasturhai  y.  Shivajiram^  8  Bom.  872,  dissenting  from  Jkmgo 
Yinayak  t.  Yamunahai,  8  Bom.  44 ;  ^  curiam^  6  Mad.  p.  85. 

(a)  Bango  Vinayak  y.  Yamunabat,  8  Bom.  44 ;  Ramchandra  ▼.  Sagunabai^ 
4  Bom.  261. 
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widow  should  reside  in  his  family  house^  snch  a  direction 
would  be  bindings  and  the  continuance  of  her  maintenance 
would  depend  upon  her  obedience  (b).  A  widow  cannot 
insist  on  residing  in  any  particular  house.  If  she  elects  to 
live  with  her  husband's  family^  she  must  accept  such  arrange- 
ments for  her  residence  as  they  make  for  her  (c) .  In  Madras 
it  has  been  laid  down  that  a  widow  who^  without  any 
special  cause^  elects  to  live  away  from  her  husband's  rela- 
tions^ is  not  entitled  to  as  liberal  an  allowance  as  she  would 
be  if,  from  any  fault  of  theirs,  she  was  unable  to  live  with 
them  (d).  But  I  imagine  that  her  election  to  live  apart 
from  them  cannot  be  visited  with  anything  in  the  way  of  a 
penalty,  or  forfeiture  of  her  proper  rights  (e). 

All  heirs  bound.  §  416.  A  female  heir  is  under  exactly  the  same  obliga- 
tions to  maintain  dependent  members  of  the  family  as  a 
male  heir  would  have  been  under  by  virtue  of  succeeding 
to  the  same  estate  (/).  The  obligation  extends  even  to  the 
King  when  he  takes  the  estate  by  escheat,  or  by  forfeiture  (g). 
And  where  the  claim  to  maintenance  is  based  upon  iJie 
.  possession  of  family  property^  it  equally  exists  though  the 
property  is  impartible,  as  being  in  the  nature  of  a  Raj,  or  a 
Zemindary  in  Southern  India  {h).  In  Bombay  it  has  been 
held  that  where  a  member  of  an  ordinary  undivided  Hindu 
family  is  in  a  position  to  sue  for  a  share  of  the  property, 
he  cannot  sue  for  maintenance  (i).  But  it  is  difficult  to  see 
why  a  coparcener,  who  is  willing  to  continue  as  a  member 


Bight  of  co- 
parcener to  sae< 


(b)  Bamasvmderi  v.  Puddomoneet  S.  D.  of  1859,  457 ;  Cvmjhunnee  ▼.  Chpee^ 
F.  MacN.  62 ;  per  curiam,  Pirthee  Singh  t.  Rant  £ajkooer,  12  B.  L.  B.  W  ; 
8.  G.  20  Suth.  21. 

(c)  Mohun  Geer  v.  Mt.  Tota,  4  N.-W.  P.  15^. 

(d)  Anantaiya  v.  Samtrammaf  Mad.  Dec.  of  1861,  59. 

ie)  See  cases  cited,  note  (») ;  NittoHssoree  y.  Jogendor,  6  A.  L  55. 

\f)  Gunga  v.  Jeevee,  1  Bar.  884  [426]  ;  8  Dig.  460. 

(g)  Narada,  xiii.  §  52:  Oolah  Koonwwr  v.  Collector  of  Benares.  AH,  I.  A« 
246;  8.  C.  7  Snth.  (P.  C.)  47. 

{k)  MuttaeoAJomy  t.  Vencataawara,  12  M.  I.  A.  208 ;  S  0.  2  B.  L.  B.  (P.  C.) 
15 ;  8.  0. 11  Suth.  (P.  0.)  6 ;  Katchekaleyana  v.  Kachivijayayib.  496;  8.  C  23 
B.  L.  B.  (P.  C.)  72 ;  8.  0. 11  Snth.  (P.  G.)  88 ;  ante,  S  412.  In  the  case  of  the 
Pachete  Baj  the  Goort  held  that  there  was  no  law,  or  cnstom,  which  entitled 
any  one  bnt  a  son  or  daughter  of  the  deceased  Bajah  to  reoeire  maintenance* 
Nilmony  Singh  t.  Hingoo,  5  Gal  256. 

(t)  Himmat  Sing  y.  QanpcU  Sing,  12  Bom.  H.  G.  96,  note. 
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of  an  undivided  family^  should  be  driven  out  of  it  by  what 
must  be  wrongful  conduct  on  the  part  of  the  manager^  in 
refusing  him  his  proper  support  out  of  the  family  funds. 
Such  suits  are^  of  course^  very  rare^  as  maintenance  would 
never  be  refused  to  a  coparcener  unless  his  right  as  such 
was  denied^  in  which  case  he  would  naturally  test  his  right 
by  suing  for  a  partition. 

§  417.  In  cases  where  a  man  forsakes  his  wife  without  Amount. 
any  fault  on  her  part^  it  is  said  that  he  is  bound  to  give  her 
one-third  of  his  property,  provided  that  would  be  sufficient 
for  her  maintenance  (X;).  In  other  cases  no  rule  is,  or  can 
be,  laid  down  as  to  the  amount  which  ought  to  be  awarded. 
In  any  particular  instance  the  first  question  would  be,  what 
would  be  the  fair  wants  of  a  person  in  the  position  and  rank 
of  life  of  the  claimant  ?  The  wealth  of  the  family  would  be  • 
a  proper  element  in  determining  this  question.  A  member  How  deter- 
of  a  family  who  had  been  brought  up  in  affluence  would  ™^®^* 
naturally  have  more  numerous  and  more  expensive  wants 
tiian  one  who  had  been  brought  up  in  poverty.  The  extent 
of  the  property  would  be  material  in  deciding  whether  these 
wants  could  be  provided  for,  consistently  with  justice  to  the 
other  members.  The  extent  of  the  property  is  not,  however, 
B  criterion  of  the  sufficiency  of  the  maintenance,  in  the  sense 
that  any  ratio  had  existed  between  one  and  the  other. 
Otherwise,  as  the  Judicial  Committee  remarked  (Z),  *'  a  son 
not  provided  for  might  compel  a  frugal  father,  who  had 
acquired  large  means  by  his  own  exertions,  to  allow  a  larger 
maintenance  than  he  himself  was  satisfied  to  live  upon^  and 
than  children  living  as  part  of  his  family  must  be  content 
with/'  Every  case  must  be  determined  upon  its  own  pecu- 
liar facts.  As  regards  widows,  since  they  are  only  entitled 
to  be  maintained  by  persons  who  hold  assets  over  which 
their  deceased  husbands  had  a  claim,  (§  409 — 411)  the  High 

(i)  V.  May.,  xx  §  1;  Huree  Bhaee  v.  Nathoo,  1  Bor.  63  [68] ;  Ramabai  ▼. 
TriTnbak^  9  Bom.  H.  0.  288. 

{I)  Tagore  v.  Taaore,  9  B.  L.  E.  p.  418 ;  S.  C.  18  Suth.  859 ;  Bhugwan  v. 
Bindoo,  6  Sath.  28o;  NUtokissoree  t.  Jogendro,  5  I.  A.  55. 
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Court  of  Bombaj  has  ruled  that  it  follows  as  a  oorolkiy^ 
^'  that  the  widow  is  not^  at  the  nhnost^  entitled  to  a  larger 
portion  of  the  annnal  produce  of  the  family  property  than 
the  annual  proceeds  of  the  share  to  which  her  husband  would 
have  been  entitled  on  partition  were  he  now  living*'  (w). 

Where  widow  In  calculating  the  amount  of  maintenance  to  be  award* 

prope  y.  ^^  ^^  ^  female,  her  own  atridhana  is  not  be  taken  into 
account,  if  it  is  of  an  unproductive  character,  such  as  clothes 
and  jewels.  For  she  has  a  right  to  retain  these,  and  also  to 
be  supported,  if  necessary,  by  her  husband's  family.  But 
if  her  property  produces  an  income,  this  is  to  be  taken  into 
consideration.  For  her  right  is  to  be  maintained,  and,  so  far 
as  she  is  already  maintained  out  of  her  own  property,  that 
right  is  satisfied  (n) .  And  it  would  seem  that  a  member  of 
the  family,  who  has  once  received  a  sufficient  allotment  for 
maintenance,  and  who  has  dissipated  it,  cannot  bring  a  suit 
either  for  a  money  allowance,  or  for  subsi£(tence  out  of  the 
family  property  (o) .  On  the  other  hand,  an  allowance  fixed 
in  reference  to  a  particular  state  of  the  family  property  may 
be  diminished  by  order  of  the  Court  if  the  assets  are  after- 
wards reduced  (p),  provided  the  reduction  has  not  arisen 
from  the  voluntary  act  of  the  person  liable  for  mainten- 
ance ({).  And  on  the  same  principle,  no  doubt,  the  allow- 
ance might  be  raised,  if  the  property  increased. 

Arrears.  Arrears  of  maintenance  used  to  be  refused  by  the  Madras 

Sudder  Court.  But  this  view  has  now  been  over-ruled,  and 
it  is  settled  that  such  arrears  may  be  awarded,  at  all  events 
from  the  date  of  demand  (r) .     Such  an  award  is,  however 


(m)  Madhavrav  v.  Qangahai,  2  Bom.  689 ;  Adihai  v.  Cursandas,  11  Bom.  199. 


(n)  1  Stra.  H.  L.  171 ;  2  Stra.  H.  L.  a07;  8hib  Dayee  v.  Doorga  Pershad, 

4  N.-W.  P.  63 ;  Chandrahhagahai  v.  Kashinathy  2  Bom.  H.  C.  341  j  per  curiam, 
Savitribai  t.  Liioimibaiy  2  Bom.  at  p.  684. 

(o)  Savitribai  v.  Luximibai,  2  Bom.  573. 

(jp)  Rukabai  v.  Gandabai,  1  All.  594. 

iq)  Vijaya  t.  Sripathif  8  Mad.  94. 

(r)  Venkopadhyaya  v.  Kavari^  2  Mad.  H.  C.  86 ;  Salncarbai  v.  Bhavanjte, 
1  Bom.  H.  0. 194  J  Abalady  v.  Mt.  LulchyTKonee^  2  Wym.  49;  Pirthee  Singh  x> 
Raiiee  Raj  Kooer,  2  N.-W.  P.  170 ;  affirmed,  12  B.  L.  R.  (P.  C.)  288 ;  8.  C.  20 
Snth.  21 ;  Jadumani  v.  Kheytra  Mohan,  V.  Darp.  884;  Narbada^xY,  Mahadev, 

5  Bom.  99. 
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at  the  discretion  of  the  Coortj  and  arrears  may  prc^erly  be 
refused  where  a  widow  has  chosen  to  live  apart  from  ber 
husband's  relations  without  any  sufficient  cause^  and  has 
then  sued  not  only  for  a  declaration  of  her  right  to  future 
maintenance^  but  for  a  lump  sum  as  arrears  for  the  period 
during  which  she  resided  with  her  own  family  {s) .  The 
Bombay  High  Court  has  lately  ruled  that^  even  without  a 
precedent  demand,  a  widow  may  recover  arrears  of  mainten- 
ance for  any  period,  subject  to  the  operation  of  the  law  of 
limitation.  That  is  to  say,  that  a  demand  and  refusal  may 
limit  her  right  to  arrears,  but  is  not  required  to  create  it  (t). 

§  418.  Another  question  is,  whether  the  claim  for  main-    How  far  a 
tenance  is  merely  a  liability  which  ought,  in  the  first  place,   property!*^"  *^^ 
to  be  satisfied  out  of  the  family  property,  or  whether  it  is 
an  actual  charge  upon  that  property,  which  binds  it  in  the 
hands  of  the  holders  of  the  property  ? 

There  are  several  texts  which  prohibit  the  gift  of  property 
to  such  an  extent  as  to  deprive  a  man's  family  of  the  means 
of  subsistence.  Vrihaspati  says  (w),  '^A  man  may  give- 
what  remains  after  the  food  and  clothing  of  his  family ;  the 
giver  of  more  (who  leaves  his  family  naked  and  unfed)  may 
taste  honey  at  first,  but  shall  afterwards  find  it  poison.  If 
what  is  acquired  by  marriage,  what  has  descended  from  an 
ancestor,  or  what  has  been  gained  by  valour,  be  given  with 
the  assent  of  the  wife,  or  the  co-heirs,  or  of  the  King,  the 
gift  is  valid."  "  Katyayana  declares  what  may  and  may 
not  be  given.  Except  his  whole  estate  and  his  dwelling- 
house,  what  remains  after  the  food  and  clothing  of  his 
family  a  man  may  give  away,  whatever  it  be  (whether  fixed 
or  movable);  otherwise  it  may  not  be  given"  (v).  Vycisa 
says  (li?),  "  They  who  are  borYi  and  they  who  are  yet  unbe- 
gotten,  and  they  who  are  actually  in  the  womb,  all  require 

U)  Rcmgo  Vinaycik  v.  Yamunabai,  8  Bom.  44. 

(t)  Jivi  Y.  Ramjit  3  Bom.  207. 

(u)  2  Dig.  181. 

(v)  2  Dig.  138;  8  Dig.  581. 

{w)  Daya  Bhaga,  i.  §  45. 
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How  far  a  the  means  of  sapport^  and  the  dissipation  of  their  heredi- 
proplrtyr*"  ^®  tary  maintenance  is  censured/'  So  a  passage  ascribed  to 
Manu  (a)  declares^  "  The  support  of  persons  who  should 
be  maintained  is  the  approved  means  of  attaining  heaven. 
But  hell  is  the  man's  portion  if  they  suffer.  Therefore  let 
a  master  of  a  family  carefully  maintain  them.''  This  Jimuta 
Vahana  explains  by  sayings  "  The  prohibition  is  not  against 
a  donation  or  other  transfer  of  a  small  part  not  incompati- 
ble with  the  support  of  the  family." 

Upon  these  passages,  however,  it  is  to  be  observed :  First, 
that  they  all  refer  to  cases  of  gift  or  dissipation,  where  no 
consideration  exists  for  the  transfer.  The  same  prohibition 
would  not  apply  to  a  sale,  either  for  a  family  necessity,  or 
for  value,  where  the  purchase-money  would  take  the  place 
of  that  which  was  disposed  of.  Secondly,  the  penalties  sug- 
gested seem  to  be  rather  of  a  religious  nature,  punishing 
the  act,  than  of  a  civil  nature,  invalidating  it.  Thirdly, 
the  very  authors  who  cite  these  texts  treat  them  as  merely 
moral  prohibitions,  and  Jagannatha  points  out,  acutely 
enough,  as  to  one  text,  that  the  gift  cannot  be  invalid,  if 
the  immediate  result  of  it  is  to  taste  as  honey  in  the  mouth 
of  the  donor  (y). 

§  419.  The  question  has  arisen  frequently  for  decision 
within  the  last  few  years,  though  it  can  hardly  be  said  that 
every  point  that  can  be  suggested  has  been  set  at  rest 
It  seems  to  be  now  settled  that  the  claim  even  of  a  widow 
for  maintenance  is  not  such  a  lien  upon  the  estate  as  binds 
Does  not  bind  it  in  the  hauds  of  a  bond  fide  purchaser  for  value  without 
5ut  noUce."^^^"  notice  of  the  claim  (2).  As  Phear,  J.,  said  (a),  "  When  the 
property  passes  into  the  hands  of  a  bond  fide  purchaser 
without  notice,  it  cannot  be  affected  by  any  thing  short  of 
an  existing  proprietary  right ;  it  cannot  be  subject  to  that 

(x)  Daya  Bhaga,  ii.  §  28,  24,  not  to  be  found  in  the  Institutes. 

iy)  2  Dig.  182 ;  Daya  Bhaga,  ii.  §  28. 

(s)  Bhagahaii  v.  Kanailalj  8  B.  L.  R.  225;  S.  0.  17  Suth.  488  note ;  Adh*- 
ranee  v.  8hona  Malee,  1  Cal.  865 ;  LaJcshman  v.  SarawcUihai,  12  Bom.  H.  C. 
69 ;  Lakahman  ▼.  Satyahhamahait  2  Bom.  404. 

(a)  8  B.  L.  B.  229. 


Digitized  by 


Google 


JfAINTENANOB.  493 

wliich  is  not  already  a  specific  cliargej  or  whicli  does  not 
contain  all  the  elements  necessary  to  its  ripening  into  a 
specific  charge.  And  obviously,  the  consideration  received 
by  the  heir  for  the  sale  of  the  deceased's  property  wiD,  so 
&r  as  the  widow's  right  of  reconrse  to  it  is  concerned,  take 
the  place  of  the  property  sold.''  It  was  also  pointed  out 
hy  the  Bombay  High  Court  {b)  that  the  texts  which  are 
relied  on  as  making  the  maintenance  a  charge  upon  the 
inheritance  are  exactly  similar  to  those  which  charge  it 
with  the  payment  of  debts,  the  expenses  of  marriage  and 
funeral  ceremonies,  and  the  charges  of  initiation  of  younger 
members.  But  these  charges  would  admittedly  not  be  pay- 
able by  a  purchaser  for  value,  whether  with  or  without 
notice  of  their  existence.  They  also  pointed  out  that  such 
a  doctrine  would  equally  invalidate  a  sale  made  by  the 
husband  himself,  as  a  wife's  maintenance  is  even  a  stronger 
obligation  than  that  of  maintaining  a  widow.  In  fact  the 
Madras  Sudder  Court  did  carry  out  the  principle  to  that 
full  extent,  by  holding  that  a  sale  of  property  made  by  a 
husband  was  invalid,  where  nothing  was  left  for  the  main- 
tenance of  his  wife  (c). 

§  420.  Supposing  this  to  be- established,  it  would  follow  Where  right  Lm 
that  the  purchaser  must  have  notice,  not  merely  of  the  exist- 
ence of  a  right  to  maintenance— that  is,  of  the  existence 
of  persons  who  did  or  might  require  to  be  maintained — ^but 
of  the  existence  of  a  charge  actually  created  and  binding 
the  estate.  Otherwise,  it  is  evident  that  an  estate  never 
could  be  purchased  as  long  as  there  was  any  person  living 
whose  maintenance  was,  or  might  become,  a  charge  upon 
the  property.  A  decree  actually  settling  the  amount  of 
maintenance,  and  making  it  a  lien  upon  the  property,  would, 
of  course,  be  a  valid  charge ;  but  not,  apparently,  a  merely 
personal  decree  against  the  holder  of  the  property  (d).  So, 
if  the  property  was  bequeathed  by  will,  and  the  widow's 

(h)  12  Bom.  H.  C  p.  77- 

(e)  Laehchanna  ▼.  Sapanamma,  Mad.  Deo.  of  1860,  230. 
id)  Per  Wett,  J.,  Lakshman  v.  Batyabhamdbai,  3  Bom.  p.  524 :  Adhiran$6  ▼. 
8h(maMaUe,lCaida6. 
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maintaimnoe  waa  fixed  and  cliarged  upon  the  estate  by  the 
same  will  {e) ;  or^  i£  by  an  agreement  between  the  widow 
and  the  holder  of  the  estate^  her  maintenance  was  aetUed 
and  made  payable  oat  of  the  estate  (/)^  a  porchaser  taking 
with  notice  of  the  charge  would  be  bonnd  to  satisfy  it. 
And  the  charge,  where  it  existo^  is  a  charge  upon  every 
part  of  the  propertyj  and  may  be  made  the  ground  of  a  suit 
against  any  one  who  holds  any  part  of  it  (9).    In  a  case 

Effect  o!  noUoe.  already  quoted,  Phear,  J.,  seemed  to  think  that  notice  of  a 
widow  having  set  up  a  claim  for  maintenance  against  the 
heir  would  be  sufficient  {h).  But  if  nothing  binds  the 
estate  except  a  charge,  actually  created,  it  is  difficult  to  see 
how  a  purchaser  could  be  affected  by  notice  that  a  widow 
had  a  claim  which  had  not  matured  into  a  lien.  And 
in  a  later  case  Couch,  C.  J.,  said,  '^  Whatever  may  be  the 
rights  of  the  younger  members  of  a  family,  where  the  estate 
is  inherited  by  the  eldest  member,  until  the  maintenance  has 
become  a  specific  charge  upon  the  property,  which  it  might 
be  by  a  decree  of  a  Court  making  provision  for  the  payment 
of  the  maintenance,  and  declaring  that  a  part  of  the  property 
should  be  a  security  for  it,  or  by  a  contract  between  the 
parties  charging  the  property  with  a  certain  sum  for  main- 
tenance, we  do  not  see  how  it  can  be  a  charge  upon  the 
estate  in  the  hands  of  a  hona  fide  purchaser  for  consider- 
ation" (i).  Even  express  notice  at  an  execution  sale  under 
the  decree  that  a  widow  had  a  claim  for  maintenance  upon 
the  estate,  has  been  held  not  to  affect  the  rights  of  the 
purchaser  (fc).     In  a  case  in  which  the  Crown  had  confia- 

Bscheet.  cated  property  out  of  which  a  widow  was  being  maintained, 

(«)  Proaonno  ▼.  Barhosa^  6  Suth.  253. 

if)Heera  Lallv.  Mi.  Kousillahy  2  Agra,  42.  See  this  case  explained,  13 
Bom.  H.  C.  75 ;  Ahadi  r.  Asa,  2  AU.  162. 

(g)  Ramchandra  v.  Savitribaif  4  Bom.  H.  G.  (A.  0.  J.)  78.  See  it  explained, 
Nistarini  v.  Makhanlal,  9  B.  L.  E.  27 ;  S.  C.  17  Suth.  432;  12  Bom.  H.  C.  7S. 
If  the  holder  of  part  of  the  property  pays  the  whole  maint^iance,  his  remedy  is 
by  a  suit  for  contribution,  4  Bom.  fi.  C.  (A.  0.  J.)  73. 

(h)  8  B.  L.  R.  p.  229  j  B.  C.  17  Suth.  433,  note  j  West,  J.,  says  **  We  slioald 
rather  substitute  *  notice  of  the  existence  of  a  claun  likely  to  be  unjustly  im- 
paired  by  the  proposed  transaction,' "  2  Bom.  p.  517. 

(i)  Jugqemath  t.  Odhiranee.  20  Suth.  126.  See  Qoluck  ▼.  OhiUa,  25  SutLu 
100  i  Sham  Lai  ▼.  Banna,  4  All.  296. 

(k)  Soorja  Koer  v.  NathaBaksh,  11  Cal.  102. 
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it  does  not  appear  tliat  any  charge  in  the  above  sense  had 
ever  been  created.  But  the  decree  afltenmg  the  mainten- 
ance against  the  Crown  was  submitted  to  without  opposi- 
tion (Q. 

§  421.  The  whole  of  this  subject  was  lately  examined  by 
West,  J.,  in  Bombay^  in  a  judgment  wbich  collects  all  the 
authorities  bearing  upon  the  matter.  He  points  out  that 
mere  notice  of  a  claim  for  maintenance,  which  contains  all 
the  elements  necessary  for  its  ripening  into  a  specific  charge, 
cannot  be  sufficient  to  bind  a  purchaser,  because  in  the  case 
of  a  widow  under  Mitakshara  law  her  claim  would  always 
contain  such  elements.  Nor  could  the  rights  of  the  pur- 
chaser depend  solely  upon  the  question,  whether  after  the 
sale  there  was  enough  property  left  in  the  hands  of  the  heir 
to  satisfy  her  claim  ?  What  was  honestly  purchased  was 
free  from  her  claim  for  ever,  and  no  new  right  could  spring 
up  in  the  widow  by  virtue  of  any  subsequent  exhaustion  of 
the  family  funds.  His  view,  apparently,  is,  that  the  ques- 
tion will  always  be,  first,  was  the  vendor  acting  in  fraud  of 
the  widow's  claim  to  maintenance ;  secondly,  was  the  pur- 
chaser acting  with  notice,  not  merely  of  her  claim,  but  of 
the  fraud  which  was  being  practised  upon  her  claim  ?  He 
says  "  If  the  heir  sought  to  defraud  her,  he  could  not  by  any 
device  in  the  way  of  parting  with  the  estate,  or  changing 
its  form,  get  rid  of  the  liability  which  had  come  to  him  along 
with  the  advantage  derived  from  his  survivorship ;  and  the 
purchaser — ^taking  from  him  with  reason  to  suppose  that  the 
transaction  was  one  originating  not  in  an  honest  desire  to 
pay  off  debts,  or  satisfy  claims  for  which  the  estate  was 
justly  liable,  and  which  it  could  not  otherwise  well  meet,  but 
in  a  desire  to  shuffle  off  a  moral  and  legal  liability, — ^would, 
as  sharing  in  the  proposed  fraud,  be  prevented  from  gaining 
by  it ;  but  if,  though  he  knew  of  the  widow's  existence  and 
her  claim,  he  bought  upon  a  rational  and  honest  opinion  that 
the  sale  was  one  that  could  be  effected  without  any  further- 

(0  Golab  Koontoar  v.  Collector  of  Benares,  4  M.  I.  A.  246 ;  8.  C.  7  Snth 
(?.  G.)  47.    Bee  Adfwranee  ▼.  Skona  MaXee,  1  Carl.  873. 
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ance  of  wrongi  he  has,  as  against  the  plamti£f,  acquired  a 
title  free  from  the  claim  which  still  subsists  in  fall  force  as 
against  the  recipient  of  the  purchase-money''  (m). 

This  is  substantially  the  efEect  of  the  recent  Transfer  of 
Property  Act  (IV  of  1882)  §  39.  "  Where  a  third  person 
hasa  right  to  receive  maintenance^  or  aprovisionforadvance- 
ment  or  marriage^  from  the  profits  of  immovable  property, 
and  such  property  is  transferred  with  the  intention  of  defeat- 
ing such  right,  the  right  may  be  enforced  against  the  trans- 
feree, if  he  has  notice  of  such  intention,  or  if  the  transfer 
is  gratuitous ;  but  not  against  a  transferee  for  considera- 
tion and  without  notice  of  the  right,  nor  against  such  pro- 
perty in  his  hands."  Where  a  transferee  is  liable,  he  ceases 
to  be  so  when  the  property  passes  out  of  his  hands  (n). 

§  422.  Debts  contracted  by  a  Hindu  take  precedence 
over  maintenance  as  a  charge  upon  the  estate.  Therefore, 
a  purchaser  of  property  sold  to  discharge  debts  has  a  better 
title  than  a  widow  who  seeks  to  charge  the  estate  with  her 
maintenance.  And  this  would  be  especially  so  where  the 
property  has  been  acquired  in  trade,  and  is  held  for  trading 
purposes,  and  seized  for  the  trading  debts  (o).  It  has  been 
held  in  Allahabad  that  a  sale  to  satisfy  debts  would  even 
take  precedence  over  a  charge  for  maintenance  actually 
and  bond  fide  created  before  sale  or  seizure  (p).  Where  a 
husband  under  Mitakshara  law  dies  leaving  separate  pro- 
perty and  also  joint  property,  which  passes  to  his  copar- 
ceners, the  widow's  claim  to  maintenance  must  be  met  first 
out  of  the  separate  estate,  and  she  cannot  come  upon  the 
joint  property  till  the  separate  property  is  proved  insuffi- 


(m)  Lukshman  v.  Sa^yahhamahai^  2  Bom.  494,  524 ;  Kdlpagathachi  t.  Qawh 
pathif  3  Mad.  184 ;  Mahalakshmamma  ▼.  VenkoUaratnamma,  6  MacL  88. 
■  (n)  Dharam  Chand  v.  Janki,  6  All.  889. 

(o)  NatchiaramfncU  v.  Qopatakrishna,  2  Mad.  126 ;  AdhiraneM  v.  Shona  Malee, 
1  Cal.  8G5 ;  Johurra  v.  Sreegopal,  ib,  4/70  j  Lakahman  y.  8€Uyahhamahai,  2 
Bom.  494. 

(p)  Sham  Lai  v.  Banna,  4  All.  296;  Our  Dial  ▼.  Kaunsila,  5  AU.  867.  In 
neither  of  these  cases,  however,  does  it  appear  from  the  report  that  there  vas 
any  actual  charge  created  as  distinct  from  the  general  lien. 
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oient  (g).  Where  there  is  family  property  which  has  been 
partly  alienated,  it  does  not  appear  to  be  settled  whether 
the  widow  is  bound  to  sue  those  of  the  family  who  are  still 
in  possession  of  the  remainder  of  the  property  before  she 
comes  upon  the  purchasers  (r). 

§  428.  It  has  been  laid  down  that  there  is  a  distinction  widow's  claim 
between  the  right  of  a  widow  to  continue  to  live  in  the  on  family  house. 
ancestral  family  house,  and  her  right  over  other  parts  of 
the  property.  Accordingly,  where  a  man  died  leaving  a 
widow  and  a  son,  and  the  son  immediately  on  his  coming 
of  age  sold  the  family  house,  and  the  purchaser  proceeded 
to  evict  the  widow,  the  High  Court  of  Bengal  dismissed  hia 
suit.  Peacocky  C.  J.,  held  that  the  text  of  Katyayana  {s) 
was  restrictive,  and  not  merely  directory,  and  that  the  son 
could  not  turn  his  father's  widow  out  of  the  family  dwelling 
house  himself,  or  authorize  a  purchaser  to  do  so,  at  all 
events  until  he  had  provided  for  her  some  other  suitable 
residence  {t).  And  the  same  has  been  held  in  the  North-  Eight  <rf  widow 
West  Provinces,  where  the  son  of  the  survivor  of  two 
brothers  sold  the  dwelling  house,  in  part  of  which  the  widow 
of  his  uncle  was  living.  The  Court  held  that  she  could 
not  be  ousted  by  the  purchaser  of  her  nephew's  rights  (u). 
Where,  however,  a  Hindu  mortgaged  his  ancestral  dwelling 
house,  and  then  died,  and  his  mother  and  widow  were  made 
parties  to  a  suit  to  enforce  the  mortgage,  the  Court  held, 
that  the  fact  that  they  were  dwelling  in  the  house  was  no 
objection  to  a  decree  for  its  sale.  They  appear  to  have 
left  it  an  open  question  whether  the  purchaser  at  the  sale 
would  be  entitled  to  turn  them  out  of  possession  (t?) .  In  a 
similar  case  in  Madras  and  Bombay  the  Court  held  that 

(g)  Shih  Dayee  v.  Doorga  Perahad,  4  N.-W.  P.  68. 

(r)  See  Ooluck  v.  Ohilla,  25  Suth.  100 ;  Adhiranee  v.  8hona  Malee,  1  GaJ.  865 ; 
Bam  Churun  ▼.  Mt,  Jaaooda,  2  Ajpra,  H.  C.  184 :  doubted  per  curiam^  LaMshman 
▼.  Sarasvatihai,  12  Bom.  H.  0.  7^. 

is)  2  Dig.  188  i  ante,  §  418. 

it)  Man^oia  V.  l>»nano<^,  4 B.L.B.  (0.0.  J.)  72;  S.0.12Suth.  (0.0.  J.)85. 

(u)  Qauri  t.  ChandramanL  1  AU.  262 ;  Talemand  v.  Rukminat  8  All.  858. 

(v)  Bkikham  ?.  Pimi,  2  All  141. 

6& 
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the  sale  must  be  made  sabject  to  the  widow's  right  of  resi- 
dence (tr). 

AgmutiTolim.  §  424.  So  far  we  have  been  disoussing  the  case  of  a  pur- 
^n  S  ^opnij,  cbaser  for  value.  Phear,  J.,  in  the  judgment  so  often  refer- 
red to^  said,  ''As  against  one  who  has  taken  the  property 
as  heir,  the  widow  has  a  right  to  have  a  proper  sum  for  her 
maintenance  ascertained  and  made  a  charge  upon  the  pro- 
perty in  his  hands.  She  may  also  doubtless  follow  the  pro- 
perty for  this  purpose  into  the  hands  of  any  one  who  takes 
it  as  a  yolunteer,  or  with  notice  of  her  having  set  up  a  claim 
for  maintenance  against  the  heir''  {x).  Both  these  points 
have  been  settled  by  express  decisions.  In  Madras,  where 
a  testator  devised  all  his  property  by  will,  without  making 
any  provision  for  his  widow,  the  will  was  held  valid,  except 
as  to  her  claim  for  maintenance,  and  a  reference  was  directed 
to  ascertain  what  amount  should  be  set  aside  for  that  pur- 
pose (y).  And  so  in  Bengal,  Sir  P.  MacNaghten,  while 
admitting  that  a  husband  can,  by  will,  deprive  his  widow  of 
her  share  in  the  estate,  adds,  ''  It  cannot  be  doubted  bat 
that  her  right  to  maintenance  remains  in  full  force — and,  if 
it  had  been  asked  for  on  reasonable  grounds,  I  take  for 
granted  that  the  Court  would  in  this  case  (as  it  had  in  a 
similar  one)  have  ordered  funds  sufficient  for  the  purpose  of 
maintaining  her,  to  be  set  apart  out  of  the  whole  of  her  hus- 
band's estate"  («).  This  view  was  followed  by  the  Supreme 
Court  in  a  later  case,  where  a  Hindu  in  Bengal  left  all  his 
property  to  his  three  sons,  not  mentioning  his  widow.  A 
decree  was  made  for  partition  in  three  equal  shares  between 
them.  The  Court  held  the  decree  erroneous,  as  it  ought  to 
have  awarded  a  share  to  the  mother  for  her  maintenance. 
Grant,  J.,  said,  ''  Her  legal  right  was  not  excluded  by  her 
husband's  will,  since  her  name  was  not  mentioned  in  his 

{w)  Venkatcmmal  ▼.  Andyappa,  6  Mad.  180 ;  DaXsukhram  ▼.  LaUuhhait  7 
Bom.  282. 

(x)  BhagahaH  ▼.  Kcmatlal,  8  B.  L.  B.  228 ;  S.  G.  17  Sath.  488,  note. 

(y)  S.  A.  684  of  1871,  per  Morgan,  0.  J.,  and  Holloway,  J,,  8  Mar.  1872,  not 
reported.    Aco.  RoMobai  y.  8adu,  8  Bom.  (A.  C  J.)  98. 

(s)  F.  MacN.  92. 
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will,  and  rights  so  mncli  the  favoured  object  of  the  Hindu 
bw  as  that  of  a  widow  to  maintenance  could  not  be  ex- 
cluded by  implication.  And  so,  we  are  informed  by  Sir  P. 
MacNaghten,  the  Court  thought,  and,  if  not  excluded,  they 
must  have  subsisted  such  as  the  law  declared  them"  (a). 
And,  I  imagine,  the  ruling  would  be  the  same  even  though 
the  testator  expressly,  and  by  name,  declared  that  his  widow 
or  daughter  should  not  receive  maintenance.  It  has,  no 
doubt,  been  decided  that  a  father  in  Bengal  may  by  will 
deprive  his  son  of  any  right  to  maintenance  (5),  But  that 
is  because  an  adult  son  has  no  right  whatever  to  mainte- 
nance (c).  His  only  right  is  as  an  heir  expectant,  and  that 
right  may  be  wholly  defeated  by  sale,  gift,  or  devise.  But 
the  right  of  a  widow  to  her  maintenance  ieirises  by  marriage, 
and  that  of  a  daughter  by  birth ;  it  exists  during  the  life  of 
the  father,  and  continues  after  his  death.  It  is  a  legal  obli- 
gation attaching  upon  himself  personally,  and  upon  his  pro- 
perty. He  cannot  free  himself  from  it  during  his  lifetime, 
and  it  attaches  upon  the  inheritance  immediately  after  his 
death.  It  seems,  therefore,  contrary  to  principle  to  hold 
that  by  devising  the  property  to  another,  he  could  authorize 
that  other  to  hold  it  free  from  claims  which  neither  he  him- 
self nor  his  heir  could  have  resisted  (cQ. 

The  same  principle  has  been  affirmed  as  against  donees. 
In  a  case  from  Allahabad,  a  husband,  during  his  life,  made 
a  gift  of  his  entire  estate,  without  reserving  jnaintenance  to 
his  widow,  and  it  was  held  that  the  donee  took  subject  to  the 
liability  to  maintain  her  (e).  The  same  decision  was  given 
in  Bombay,  where  a  husband  had,  by  gift  to  his  undivided 
sons  by  his  first  and  second  wives,  assigned  the  whole  of  his 

So)  Comulmon^  ▼.  fiammana<7i,  Fulton,  189 ;  Joytom  v.  iiam^n,  10  Oal.  688. 
h)  Tagore  t.  Taaore,  4  B.  L.  R.  (O.  0.  J.)  182, 169. 
c)  See  ante,  §  409,  412. 

(d)  See  Ehoohuvvmoyee  v.  Aim&tMore,  S.  D.  of  1860,  i.  p.  489,  where  the 
Court  said,  '*  In  Beng&l  a  widow  haa  no  indefeasible  vested  ri^ht  in  the  pro- 
poiy  left  by  her  hnsbuid,  thongh  she  has  by  virtne  of  her  mamage  a  right,  if 
aU  the  property  be  willed  away,  to  maintenance."  See  also  Sonaiiun  Bysack 
▼.  JuggutBO&ndree,  8  M.  I.  A.  66.  The  side  note  there  is  erroneons.  What  the 
widow  claimed  and  obtained  was  her  share,  and  not  merely  maintenance, 
(s)  Jamiui  ▼.  Machul,  2  AIL  815. 
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»elf-acquired  immovable  property,  without  making  pro- 
vision for  hia  third  wife  who  was  left  absolutely  destitute. 
It  was  held  that  she  was  entitled  to  have  her  maintenance 
,  charged  upon  this  property  in  the  hands  of  her  step-sons, 
and  that  this  right  was  not  affected  by  any  agreement  made 
by  her  with  her  husband  during  his  life  (/). 

Maintenaac©  for  §  425.  As  a  general  rule,  property  allotted  for  maintenance 
is  resumable  at  the  death  of  the  grantee,  the  presumption, 
being  that  the  income  only  was  granted,  and  not  the  body 
of  the  fund  {g).  But,  of  course,  there  is  nothing  to  prevent 
an  owner  making  over  a  sum  of  money  or  landed  property 
absolutely,  in  full  discharge  of  all  claims  for  maintenance. 
And  a  grant  so  made  would  be  absolutely  at  the  disposal  of 
the  person  to  whom  it  was  given  {h).  The  validity  of  such 
a  grant  would  depend  upon  the  capacity  of  the  person  who 
made  it.  On  the  other  hand  there  may  be  circumstances 
evidencing  that  a  grant  for  maintenance  waa  resumable  at 
the  pleasure  of  the  grantor  (i). 

(/)  Narbadmhai  ▼.  Mmhadeo,  5  Boxsu  99. 

Ig)  Woodoyaditto  t.  Mukoond^  22  Snth.  225 ;  Bhavanamma  t.  Bamasami,  4 
Mad.  193 ;  Uddoy  v.  JaduhUU,  5  Cal.  US. 

(h)  Nursing  Deb  t.  Roy  Koylasnatht  9  K.  I.  A.  65.  Lonff  nniiiteTraptod 
enjovment  for  sucoesnTe  generatiomi  of  land  ori^naUy  ^rranted  for  maintenance 
would  warrant  a  presumption  that  the  grant  had  been  intended  to  be  absolute. 
Salur  Zemindar  ▼.  Pedda  Pakir  RajUt  4  Mad.  871. 

(0  Najhaii  v.  Chand  BiW,  10 1.  A.  138. 
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CHAPTER  XV. 

PAETITION. 

§  426.  I  HAVB  already  (§  218 — 226)  discussed  the  early  Division  of 
history  of  the  law  of  partition.  The  modem  law  may  be.  ^^J^*' 
divided  into  four  heads.  First,  the  property  to  be  divided ; 
secondly y  the  persons  who  are  to  share  (§  430) ;  thirdly,  the 
mode  of  division  (§  447) ;  fov/rtkly,  what  constitutes  a  parti- 
tion (§  453).  A  few  words  will  have  to  be  added  on  the 
subject  of  re-union.  In  treating  of  The  Joint  Family 
(Chapter  VllL),  I  have  anticipated  much  that  is  usually 
placed  under  the  Law  of  Partition. 

First. — ^The  property  to  be  divided  is  ex  vi  termini  the  Coparcenary 
property  which  has  been  previously  held  as  joint  property  SSmble.  ^ 
in  coparcenary  (a).  Therefore  a  man's  self-acquisition  is 
indivisible  (6),  and  so  is  any  property  which  he  has  inherited 
collaterally^  or  from  such  a  source  that  the  persons  claiming 
a  share  obtained  no  interest  in  it  on  its  devolution  to  him 
(§  251).  Property  allotted  on  a  previous  partition  is  of 
coarse  indivisible  as  between  the  separated  members  or  their 
representatives ;  but  it  would  be  divisible  as  between  those 
members  and  their  own  descendants^  unless  at  the  time 
of  partition  the  father  had  cut  himself  off  from  his  own 
ijssne^  as  well  as  from  his  collateral  relations  (§  252) .  And  as 
Boon  as  such  property  has  descended  a  step^  it  loses  its 

(a)  Ab  to  what  is  ooparoenary  property,  see  ante,  §  251 .  et  seq, 
ih)  Mitakshara,  i.  4 ;  Dava  Bhaga,  vi  1  $  V.  May.,  it.  7.  ^ut  in  Bengal, 
wliero  a  divinon  is  made  in  the  life  of  the  fEither,  the  &ther  hue  a  moiety  of  the 
goods  acquired  by  his  son  at  the  charge  of  the  estate ;  the  son  who  made  the 
•cqnisotion  has  two  shares*  and  the  rest  take  one  i^ece.  Bat  if  the  fether's 
estate  has  not  been  nsed,  he  has  two  shares,  the  acquirer  as  many,  and  the  rest 
are  ezolnded  from  participation.  Daya  Bhaga,  it.  §  7  ^  per  Peticoeh,  G.  J. , 
Uma  Sundari  t.  Jhoarkanath,  2  B.  L.  B.  (A.  0.  J.)  287 ;  S.  G.  11  Sath.  73. 
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Coparoenary 
iroperty  is 
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Property  indi- 
visible from  its 
nature. 


character  of  impartibility,  and  becomes  ancestral  and  joint 
property  in  the  hands  of  those  who  take  it.  It  retains  its 
original  character  as  regards  collaterals.  For  instance^  if 
A.  and  B.  are  nndiyided  brothers,  and  A.  makes  a  separate 


67 


r 

-_L_ 


1. 


1.       £- 


'"&. 


acquisition,  it  descends  to  his  two  sons  exclusively.  In  their 
hands  it  is  ancestral  property,  and  divisible.  But  it  does 
not  become  the  property  of  the  coparoenary  of  which  they 
are  members  with  E.  and  P.  Consequently,  neither  the  two 
latter,  nor  their  descendants,  will  ever  be  entitled  to  share 
in  it,  so  long  as  the  direct  heirs  of  A.  are  in  existence  (c)* 
In  one  case  the  Bombay  High  Court  decided  that  eyen 
ancestral  movable  property  was  so  completely  at  the  dis- 
posal of  the  father,  that  his  own  sons  could  not  claim  a 
partition  of  it.  But  this  decision  appears  to  have  been  over- 
ruled by  implication  in  a  later  case  (d) .  The  whole  doctrine 
on  which  it  rests  has  been  already  discussed  (§  310). 

§  427.  Other  matters  were  originally  declared  to  be  indi- 
visible from  their  nature,  such  as  apparel,  carriages,  riding<- 
horses,  ornaments,  dressed  food,  water,  pasture  ground  and 
roads,  female  slaves,  houses  or  gardens,  utensils,  necessary 
implements  of  learning  or  of  art,  and  documents  evidencing 
a  title  to  property  (e).  The  ground  of  the  exception  seems 
to  have  been  that  they  were  thingfs  which  could  not  be 
divided  in  specie,  that  they  were  originally  of  small  value, 
and  specially  appropriated  to  the  individual  members  of  the 
family ;  consequently,  that  if  each  were  left  in  possession 
of  his  own,  the  value  held  by  one  would  be  balanced  by 
a  corresponding  value  in  the  hands  of  another.  But  as 
property  of  this  sort  increased  in  vsJue,  the  strict  letter  of  the 


(c)  Katcma  NcOchiar  ▼.  Rajah  of  Shivaaanga,  9  M.  I.  A.  639  ;  8.  G.  2  So^ 
(P.  0.)  81 J  Periaaami  ▼.  Periasami,  5  I.  A.  61 ;  S.  0. 1  Mad.  81S. 

(d)  Bamchandra  Dada  Naik  t.  Dada  Mahadev,  1  Bom.  H.  C.  Appz.  76  (Snd 
ed.)t  contra,  Lalcshman  t.  Ramehandra,  1  Bom.  561 ;  affd.  7  I.  A.  181 ;  8.  C  5 
Bom.  48  i  ante,  §  810. 

ie)  Mitakihaza,  i.  4,  §  16-27;  Da^a  Bhaga,  n.  2,  §  28-80;  Y.  Kay.,  t.  7, 
§28. 
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texts  was  explained  away,  and  it  was  establislied  that  where 
things  were  indivisible  by  their  nature,  they  must  either 
be  enjoyed  by  the  heirs  in  turns  or  jointly,  as  a  well  or  a 
bridge ;  or  sold,  and  their  value  distributed,  or  retained  by 
one  co-sharer  exclusively,  while  the  value  of  what  he  retained 
was  adjusted  by  the  appropriation  of  corresponding  values 
to  the  others  (/)•  Where  part  of  the  property  consists  of 
idols  and  places  of  worsbip,  which  are  valuable  from  their 
endowments,  or  from  the  respect  attaching  to  their  possessor, 
the  members  will  be  decreed  to  hold  them  by  turns,  the 
period  of  tenure  being  in  proportion  to  their  shares  in  the 
corpus  of  the  property  (§  398).  A  partition  of  a  dwelling- 
house  will  be  decreed  if  insisted  on  (g),  but  the  Court  will, 
if  possible,  try  to  effect  such  an  arrangement  as  will  leave  it 
entire  in  the  hands  of  one  or  more  of  the  coparceners  (A). 
In  a  later  case  the  Court  said  *'  the  principle  in  these  cases 
of  partition  is  that  if  a  property  can  be  partitioned  without 
destroying  the  intrinsic  value  of  the  whole  property,  or  of 
the  shares,  such  partition  ought  to  be  made.  If,  on  the 
contrary,  no  partition  can  be  made  without  destroying  the 
intrinsic  value,  then  a  money  compensation  should  be  given 
instead  of  the  share  which  would  fall  to  the  plaintiff  by 
partition  {i). 


property. 


§  428.  Another  class  of  estates  which  are  indivisible.  Impartible 
without  being  either  separate  or  self -acquired,  are  those 
which  by  a  special  law  or  custom  descend  to  one  member  of 
the  family  (generally  the  eldest),  to  the  exclusion  of  the 
other  members.  The  most  common  instance  of  this  is  in 
the  case  of  ancient  Zemindaries,  which  are  in  the  nature  of 
a  Baj  or  Sovereignty,  or  which  descend  to  a  single  member 
by  special  family  custom  Qc).  But  an  estate  which  is  not  in 
the  nature  of  a  Baj  is  not  impartible,  and  does  not  descend 
to  a  single  heir,  merely  because  it  is  a  Zemindary,  in  the 


(/)  Viramit.,  p.  8 ;  8  Dig.  876-886. 
(a)  Hullodhur  t.  Eamriauth,  Marsh.  35. 
(h)  Bajcoomaree  t.  Qopaly  8  Oal.  514. 
ii)   ABhvmllah  ▼.  KaU  Kinhwr^  10  Gal.  675. 
{k)  See  anf«,  fi  50,  51. 
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absence  of  a  special  and  binding  family  enstom  (Q .  Anoiher 
case  in  whicb  property  is  prima  facie  impartible,  is  where  it 
is  allotted  by  the  State  to  a  person  in  consideration  of  tbe 
discharge  of  particular  duties,  or  as  payment  for  an  office, 
even  though  the  duties  or  office  may  become  hereditary  in  a 
particular  family.  An  instance  of  the  sort  is  to  be  found  in 
the  case  of  lands  held  under  ghatwali  tenure  in  Beerbhoom^ 
which  are  hereditary  but  impartible  (m) ,  So  in  Madras,  where 
the  office  of  cumum,  or  village  accountant,  has  become  here- 
ditary, the  land  attached  to  the  office  is  not  liable  to  divi* 
sion  (n).  In  Bombay,  however,  there  are  numerous  revenue 
and  village  offices,  such  as  deshmuJe,  deapandya,  deaai,  and 
patel,  which  are  similarly  remunerated  by  lands  originally 
granted  by  the  State.  These  lands  have,  by  lapse  of  time, 
come  to  be  considered  as  purely  private  property  of  the  family 
which  holds  the  office,  though  they  are  subject  to  the  obliga* 
tion  of  discharging  its  duties,  and  defraying  all  necessary 
expenses.  Land  of  this  character  is  so  frequently,  though 
not  invariably,  partible  that  it  has  been  decided  that  in  a  suit 
for  partition  of  such  property,  its  nature  liaises  no  presump- 
tion that  it  is  indivisible*  Consequently,  the  holder  of  the 
office  of  the  land  attached  to  it  must  rebut  the  claim  for 
partition  by  evidence  of  a  local  or  family  usage  that  the  land 
should  be  held  exclusively  by  the  holder  of  the  office  (o). 
On  partition  a  portion  of  the  property  will  be  set  aside  suffi- 
cient to  provide  for  the  discharge  of  the  duties,  and  the  rest 
will  become  private  property  free  from  all  obligations  to  the 
State  {p).    The  discontinuance  of  services  attached  to  an 

{I)  Venkatapetty  t.  Ramachendraf  1  Mad.  Dec.  495;  Moottoo^enqada  ▼. 
Toomhayasamyf  Mad.  Dec.  of  1849,  27 ;  Jagunnadha  v.  Konda,  t6.  112 ; 
Moottoovencata  v.  Munarsatomy,  MjEid.  Dec.  of  1858,  217;  Koemarain  v. 
Dhorinidhur,  6.  D.  of  1858, 1182.  Bee  as  to  eftates  confiscated,  and  re-granted, 
ante,  §  51. 

(w)  Hurlall  ▼.  Jorawunt  6  S.  D.  169  (204)  approred  by  P.  C,  Lelanund  v.  (Torfc 
ofBenaai,  6M.  I.  A.  125;  B.C.  1  Suth.  (P.  C.)  20;  NUmoni  v.  Bakmnath^ 
9  I.  A.  104;  S.C.SCal. 

(n)  AlymaUimmaul  v.  Vencatoovien^  2  Mad  Dec.  85 ;  Bada  v.  Ku9sa  Bhai^ 
7  Mad.  286. 

(o)  Steele,  208,  210,  229.  Shidhx^irav  v.  NaihMirav,  10  Bom.  H.  C.  228 ; 
Adrishcippav.  Qurushidappa,  7  I.  A.  162 ;  S.  G.  4  Bom.  494;  Kamrao  t.  Teah^ 
vantrao,  10  Bora.  827 ;  Qopalrav  ▼.  TrimbcikraVt  ib,  598. 

(p)  Act  XI  of  1848,  §  18  (Hereditary  Officers) ;  Adrithappa  t.  Qurwhidappa^ 
uh  sup. 
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impartible  estate  does  not  alter  the  nature  of  the  estate, 
and  render  it  partible  (q).  So,  an  estate  wbicli  has  been 
allotted  by  Government  to  a  man  of  rank  for  the  mainte- 
nance of  his  rank  is  indivisible,  as  otherwise  the  purpose 
of  the  grant  would  be  frustrated.  But  where  it  is  allotted 
for  the  maintenance  of  the  family,  then  it  is  divisible  among 
the  direct  descendants  of  the  family,  as  the  special  object 
is  to  benefit  all  equally,  not  to  maintain  a  special  degree  of 
state  for  one  (r).  And  where  an  estate  is  impartible,  its 
income  is  impartible,  and  the  savings  of  such  income,  and 
the  purchases  made  out  of  such  savings  are  equally  impar- 
tible, so  long  as  they  remain  in  the  hands  of  the  person 
out  of  whose  income  they  proceeded.  But  as  soon  as  they 
pass  from  him  to  a  successor,  they  become  divisible  and 
ancestral  property  («) . 

Although  a  Raj  or  Zemindary  may  be  itself  indivisible.  Raj  taken  in 
there  is  no  reason  why  it  should  not  be  taken  into  a  divi-  p*^*^*^"- 
sion,  as  property  allotted  to  a 'separating  member.  The 
result  would  be  that  its  descent  would  be  governed  by  the 
rules  which  relate  to  separate  property  {t).  Therefore,  in 
a  family  governed  by  the  Mitakshara  law,  it  would  pass  to 
female  heirs  in  preference  to  male  collaterals  (t^). 

§429.  Having  ascertained  what  property  there  is   to  Mode  of  taking 
divide,  the  next  step  is  to  ascertain  its  amount.     For  this  ■^co'"**' 
purpose  it  is  necessary  first  to  deduct  all  claims  against 
the  united  family  for  debts  due  by  it  (v),  or  for  charges 
on  account  of  maintenance,  marriages  or  family  ceremonies, 

iq)  Ramrao  v.  Yeshvantraa,  uh  9up, 

(r)  Viwjanadha  Y,  BungaroOf  Mad.  Dec.  of  1851,  87»  94,  95;  Booloka  v. 
Comartuaiomyt  Mad.  Dec.  of  1858,  74 ;  Bodhrao  v.  Nursing  Rao,  6  M.  I.  A. 
426;  Panchanadayeny,  Nilakandayan,7  ^Aiid.  19  L.  See  Indian  Pensions  Act 
XXIII  of  1871. 

U)  See  ante,  §  262,  and  cases  in  last  note. 

it)  An  instance  of  the  sort  oooorred  in  the  case  of  Runganayak<imma  v.  Bulli 
Ramaya,  P.  C.  5th  July  1879. 

(tt)  Per  curiam,  Katama  Natchiar  v.  Rajah  of  Shivagufiga,  9  M.  I.  A.  589; 
S.  C.  2  Suth.  (P.  C.)  81 ;  Tekaet  v.  Tekaetnee,  20  Suth.  154. 

(«)  Under  this  head  come  aU  the  complicated  questions  discussed,  ante, 
§  285,  310,  et  sea.  as  to  whether  transactions  entered  into  by  one  member  of 
the  family  bind  the  whole. 
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which  it  would  have  had  to  provide  for,  if  it  remaiiied 
united  {w).  When  these  are  set  aside,  an  account  must  be 
taken  of  the  entire  family  property  in  the  hands  of  all  the 
different' members.  In  general  this  account  is  simply  an 
enquiry  into  the  existing  assets  {x).  No  member  can  have 
any  claim  to  mesne  profits  previous  to  partition,  because  it 
is  assumed  that  all  surplus  profits  have,  from  time  to  time, 
been  applied  for  the  family  benefit,  or  added  to  the  family 
property.  No  charge  is  to  be  made  against  any  member 
of  the  family,  because  he  has  received  a  larger  share  of 
the  family  income  than  another,  provided  he  has  received 
it  for  legitimate  family  purposes.  Nor  can  the  manager  be 
charged  with  gains  which  he  might  have  made,  or  savings 
which  he  might  have  effected,  nor  even  with  extravagance 
or  waste  which  he  has  committed,  unless  it  amounts  to 
actual  misappropriation.  But,  of  course,  advances  made  to 
any  member  for  a  special  private  purpose,  for  which  he 
would  have  no  right  to  call  upon  the  family  purse,  or  to 
discharge  his  own  personal  debts,  contracted  without  the 
authority  of  the  other  members,  or  alienations  of  the  family 
property  made  by  an  individual  for  his  own  benefit,  would 
be  properly  debited  against  him  in  estimating  his  share  (y). 
And,  conversely,  money  laid  out  by  one  member  of  the 
family  upon  the  improvement  or  repair  of  the  property,  or 
for  any  other  object  of  common  benefit,  in  general  constitutes 
no  debt  to  him  from  the  rest  of  the  family.  The  money 
which  he  expends  is  probably  in  itself  part  of  the  joint 
property,  so  that  he  is  merely  returning  to  the  family  its 
own.  But  this  presumption  might  be  rebutted.  If  the 
funds  which  he  had  expended  were  advanced  out  of  his  own 
self-acquired  property,  or  out  of  the  income  of  property 
which  by  mutual  agreement  had  been  set  aside  for  his 
exclusive  enjoyment,  an  arrangement  with  his  coparceners 

(w)  Ante,  §801;  Yajnavalkya,  ii.  S  124;  Mitakuhara,  i.  7,  $  S— 6;  D»w 
Blia«a,  i.  §  47.  ui.  2  §  88-42;  V.  May.,  iv.  4,  §  4,  iv.  6,  §  1.  2,  v.  4,  §  14;  8  Dig. 
78,  96,  889 ;  W.  &  B.  888,  889.    See  as  to  the  eight  oeremonies,  3  Dig.  104. 

(oo)  JugmohuTidds  y.  Mangaldas,  10  Bom.  529. 

\y)  Ante,  §  269 ;  Lakshmdn  v.  ^amchandra,  1  Bom.  661  j  Konerrav  t.  Qurrcv, 
6  Bom.  589. 
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by  wliich  lie  was  to  lay  out  money  from  his  separate  funds, 
and  they  were  to  reimburse  his  outlay,  would  be  valid  (z). 

Mesne  profits  may  be  allowed  on  partition,  where  one  Meane  profits. 
member  of  the  family  has  been  entirely  excluded  from  the 
enjoyment  of  the  property,  or  where  it  has  been  held  by  a 
member  of  the  family  who  claimed  a  right  to  treat  it  as 
impartible,  and  therefore  exclusively  his  own  (a).  Such  a 
claim^  however  reasonable  and  bond  fide,  negatives  the 
ordinary  presumption  that  the  annually  accruing  profits 
have  been  applied  for  the  benefit  of  the  family,  and  that 
the  savings  have  been  carried  into  the  family  treasury. 

§  430.  Secondly,  as  to  the  persons  who  shabb. — Any  CoparceneM. 
coparcener  may  sue  for  a  partition,  and  every  coparcener  is 
entitled  to  a  share  upon  partition  (6).  But  some  persons  are 
entitled  to  a  share  upon  a  partition  who  cannot  sue  for  it 
themselves.  Upon  these  points  there  are  many  distinctions 
between  the  early  and  the  existing  law,  and  also  between 
the  law  of  Bengal  and  of  the  other  provinces. 

In  Bengal  the  son  has  no  right  to  demand  a  partition  of  Son  during  life 
property  held  by  his  father  during  the  life  of  the  latter 
(§  224).  The  Mitakshara,  on  the  other  hand,  expressly 
asserts  the  right  (§  222).  Yet  it  is  remarkable  how  slowly 
the  right  came  to  be  recognized  in  practice.  Sir  Thomas 
Strange  discusses  the  subject  with  an  evident  leaning 
against  the  right  (c).  Mr.  Strange,  in  his  Manual,  treats 
the  right  as  existing,  but  as  one  which,  until  very  recent 
times,  was  opposed  to  public  opinion,  unless  under  excep- 
tional circumstances  (d).  Several  of  tlie  futwahs  quoted  by 
West  and  Biihler  affirm  that  the  right  only  arises  where  the 
father  is  old^  diseased  or  wasteful  (e).    The  High  Court  of 

(a)  Muttiisvamy  v,  Suhhiramaniya^  I  Mad.  H.  C.  809. 

(o)  Per  curiam^  Konnerav  v.  Gurrav,  5  Bom.  p.  505 ;  Venkata  v.  Narayya^ 
7  I.  A.  38,  51 ;  8.  0.  2  Mad.  128 ;  Venkata  v.  Rajagopala,  9  I.  A.  125  ;  S.  C.  5 
Mad.  286  ;  Krishna  v.  Subhawut,  7  Mad.  561. 

(&)  Am  to  the  persona  who  are  coparceners,  seo  ante.  §  218. 

(c)  1  Stra.  H.  L.  179. 

id)  Preface,  viU.  (e)  W.  &  B.  861,  402,  (2nd  ed.) 
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Bombay^  in  a  case  already  cited^  held  that  as  regards 
movable  property  at  all  events  the  son  could  not  enforce  a 
partition  against  his  father's  consent ;  and  in  the  argument 
it  was  stated  that  no  bill  for  such  a  purpose  had  ever  been 
filed  in  the  Supreme  Court  (/).     The  right  both  of  a  son 

Grandson.  and  a  grandson  under  Mitakshara  law  to  a  partition  of 

movable  and  immovable  property  in  the  possession  of  a 
father,  against  his  consent,  has  now,  however,  been  settled 
by  express  decisions  in  Madras,  Bengal,  the  North-West 
Provinces,  and  Bombay  (g).  In  the  Privy  Council  the 
right  of  the  son  to  compel  his  father  to  make  a  partition  of 
ancestral  immovable  property  has  also  been  recognised  as 
the  settled  law  of  all  the  Presidencies  {h).    The  right  of 

Great-grandson,  the  great-grandson  to  a  division  is  not  expressly  stated  in 
any  of  the  early  Hindu  law-books,  but  it  rests  on  the 
same  grounds  as  that  of  the  son,  viz.,  equality  of  right  by 
birth  (i). 

Aft^rbom  sons.  §  431.  The  rights  even  of  unborn  sons  were  originally  so 
much  respected,  that  when  a  son  was  bom  after  a  partition 
had  taken  place  between  a  father  and  his  sons,  the  partition 
was  opened  up  again,  in  order  to  give  him  the  share  which 
he  would  have  had  if  he  had  then  been  alive  (fc).  And 
Jimuta  Vahana  was  of  opinion  that  the  rule  was  still  appli- 
cable where  the  property  to  be  distributed  was  inherited 
from  the  grandfather,  because  distribution  of  such  property 
was  illegal  so  long  as  the  mother  was  capable  of  bearing 
children.    Consequently,  the  rights  of  an  after-bom  child 


(/)  Bamchandra  v.  Mahadev,  1  Bom.  H,  C.  Appx.  76  (2nd  ed.) 

(<7)  Ncujalinga  v.  Suhhiramaniya,  I  Mad.  H.  C.  77;  Noffalinga  v.  VeUtuamy, 
1  Mad.  Law  Rep.  76;  Laljeet  v.  Bajcoomar,  12  B.  L.  R.  878  ;  8.  C.  20  Suth. 
886:  Kaliparshad  v.  Ramcharanf  1  AIL  150;  Jogul  Kishore  v.  8hih  Sahai^  5 
All.  480.  See  futwahs,  Bom.  Bel.  Rep.  41,  42 ;  W.  A  B.  365, 870,  878,  (2nd  ed.) ; 
per  curiam,  Moro  Vishvanath  v.  Qaneeh,  10  Bom.  H.  C.  463 ;  Jugmohundat  ▼. 
Mangaldas,  10  Bom.  629,  578. 

(h)  Suraj  Bunsi  v.  Sheo  Pershad,  6  1.  A.  p.  100.  ^     . . 

{%)  W.  &B.  672;  DayaBhaga,».  1,  5  81—43;  Raghunandana,  ii.  24;8mnti 
Chandrika,  viii.  §  11  ;  Vivada  Chintamani,  289 ;  Manu,  ix.  §  187 ;  Viiamit.,  p« 
90,  5  28a :  Saraavati  Vilaaa,  §  221 ;  Servadhikari,  561 ;  JoUy,  Lect.,  170. 

(k)  Viflhnti,  xvii.  §  8 ;  Yajmivalkya,  ii.  122 ;  per  curiam,  11 1.  A,  p.  179;  8.  C. 
6  All.  p.  574.  See  the  subject  discuMed,  Krishna  ▼.  8ami,  9  Mad.  64,  p.  70, 
77. 
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could  not  be  prejudiced  by  the  illegal  act  (Z).  Other 
writers,  however,  stated  that  a  son  bom  after  a  partition 
could  only  take  his  father^s  share,  representing  him  to 
the  exclusion  of  the  previously  divided  brethren  (m).  The 
Mitakshara  reconciles  the  conflict  by  saying  that  the  latter 
texts  lay  down  the  general  rule,  while  the  former  are  limited 
to  the  case  of  a  son  who  was  in  his  mother's  womb  at  the 
time  of  partition.  Jimuta  Vahana  takes  the  same  view 
in  cases  where  the  partition  is  made  by  the  father  of  his 
self -acquired  property.  Therefore,  in  all  cases  where  the 
birth  of  a  son  would  add  to  the  number  of  sharers,  if  the 
pregnancy  is  known  at  the  time,  the  distribution  should 
be  deferred  till  its  result  is  ascertained.  If  it  is  not 
known,  and  a  son  is  afterwards  bom,  a  redistribution 
must  take  place  of  the  estate  as  it  then  stands  (n).  If  the 
father  had  divided  the  whole  property  among  his  sons, 
retaining  no  share  for  himself,  it  is  said  that  the  sons,  with 
whom  partition  has  been  made,  must  allot  from  their  shares 
a  portion  equal  to  their  own  to  an  after-bom  son  (o). 

§  432.  Under  Mitakshara  law,  the  right  to  a  share  passes  Rj^ht  ^f  ^^^^ 
by  survivorship  among  the  remaining  coparceners,  subject  ««»tation. 
to  the  rule  that  where  any  deceased  coparcener  leaves  male 
issue  they  represent  the  rights  of  their  ancestor  to  a  parti- 
tion (jp).  For  instance,  suppose  A.  dies,  leaving  a  son  B., 
two  grandsons  E.  and  F.,  three  great-grandsons  H.,  I.,  J., 
and  one  great-great-grandson  Z.  The  last  named  will  take 
nothing,  being  beyond  the  fourth  degree  of  descent  (§  247). 
The  share  of  his  ancestor  W.  will  pass  by  survivorship  to 
the  other  brothers,  B.,  C,  D.,  and  their  descendants,  and 


{D  Daya  Bbaga,  i.  §45,  Tii.  §  10;  Raghtinandftna,  ii.80,81,  86.  Thisrestiio- 
tion  however  is  no  longer  in  force,  antej  §  225. 

(m)  Maim,  ix.  S  216 ;  Ghtutama,  xzriii.  |  26 ;  Narada,  xiii.  S  44 ;  Yrihaflpati,  3 
Dig.  49,  485  ;  Nawal  v.  Bhagwan,  4  All.  427. 

(n)  MitakBhara,  i.  6,  §  1—12 ;  Daya  Bhaga,  vii.  §  4  j  V.  May.  Jv.  4,  §  85—37 ; 
Viramit,  p.  92,  §  24 ;  Yekeyamian  v.  Agnisicarian,  4  Mad.  H.  G.  807 ;  per 
Peacock^.  J.,  KalidaaY.  Knshan,  3  B.  L.  R.  (F.  B.)  pp.  118—121. 

(o)  lW.MaoN.47. 

(p)  It  most  always  be  remembered  that  what  passes  is  not  a  share,  as  in  Ben* 
gal,  bat  the  right  to  haye  a  share  on  partition,  ante,  §  246. 
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enlarge  tlieir  interests  accordingly.     Hence  B.,  C,  and  D. 
will  eact  be  entitled  to  one-ttird,  E.  and  F.  will  take  the 

A. 

dead.  dead.  dead. 


-L 


1-.  i. 


i 


dead.  dead. 

£         i.      1.     4. 

dead. 

i 

tliird  belonging  to  C,  and  H.,  T.,  J.,  will  take  D/s  third. 
Each  class  will  take  per  stirpes  as  regards  every  other  class, 
but  the  members  of  the  class  take  per  capita  as  regards  each 
other.  This  rule  applies  equally  whether  the  sous  are  all  by 
Representation  the  same  wife,  or  by  different  wives  (g).  But  if  W.  had 
of  ancestor.  effected  a  partition  with  A.,  then,  on  his  death,  his  fourth 
would  have  passed  at  once  to  Z.,  supposing  X.  and  T.  to  have 
predeceased.  The  right  of  any  descendant,  or  set  of  des- 
cendants, to  a  partition  assumes,  however,  that  the  ancestors 
above  him  or  them  are  dead.  0.  can  compel  a  partition  with 
A.,  but  B.  and  F.  cannot  compel  a  partition  during  the  life 
of  C.  Their  right  arises  for  the  first  time,  when,  by  the 
death  of  C,  his  interest  in  the  estates  descends  upon  them. 
It  is  evident  that  they  cannot  have  their  own  share  appor- 
tioned without  a  previous  apportionment  of  the  share  of  0. 
But  the  sons  or  grandsons  of  C.  cannot  compel  him  to 
proceed  to  a  partition  unless  he  wishes  it  (r). 

(q)  Mitakshara,  i.  5,  §  1 ;  Y.  May.,  iv.  4,  §  20—22;  Smrita  Chandribu  vin. 
§  1—16;  Katyayana,  3  Dig.  7;  DevaJa,  ib.  9,  10,  446,  448;  Narada,  xiil  §  25; 
2  Dig.  672,  575, 676 ;  I  Stra.  H.  L.  205 ;  2  Stia.  H.  L.  351—357 ;  Moottoovenaada 
V.  Toomhayaaamy,  Mad.  Dec.  of  1849,  27 ;  Poovathay  v.  ParoomaZ,  Mad.  pec. 
of  1856,  6 ;  Manjanatha  v.  Narayana,  5  Mad.  362.  In  some  i^unilies,  however, 
a  cnBtom  called  Patnt-bluiga  prevails  of  dividing  according  to  mothers  ;  so  that 
if  A.  had  two  sons  by  his  wife  B.,  and  three  sons  by  O.,  the  property  would  be 
divided  into  moieties,  one  going  to  the  sons  by  B.,  and  the  other  to  the  sons 
by  G.  Sumru/ny,  Khedun,  2  S.  D.  116  (147).  This  practice  prevails  locally  in 
Oudh,  as  evidenced  by  numerous  Wajih-ul^rz  which  I  have  seen  in  cases  under 
app€»u  to  the  Privy  Council.  J.  D.  M. 

(r)  Mitakshara,  i.  5,  §  3  ;  W.  &  B.  298:  1  W.  MacN.  H.  L.  60;  2  W.  MscN. 
150;  3  Dig.  9,  38,  388;  ante,  §  248;  Daya  Bhag^iiL  1,  §19,  xi.  6,  §29,Ba^a- 
nandana,u.  23,  24;  per  curiam,  11  I.  A.  p.  179;  S.  C.  6  AU./p.  674.  The 
Viramitrodaya  appears  to  be  of  a  contrary  opinion.  Yiranut.,  p.  90.  §  2da.  The 
High  Court  of  Allahabad  has  held  that  the  grandson,  even  during  the  life  of  hii 
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§  433,  These  principles  require  some  modification  where  Bengal  law. 
the  case  arises  in  Bengal.  A  son  can  never  demand  a  parti- 
tion of  property  held  by  his  father,  but  as  soon  as  A.,  in  the 
above  diagram,  died,  his  property  would  descend  to  his  sons 
and  their  descendants,  and  would  be  divisible  among  them 
in  the  same  manner  as  above  stated.  If  any  coparcener 
dies  without  male  issue,  but  leaving  a  widow,  a  daughter, 
or  daughter's  sons,  his  share  will  descend  to  them,  and  will 
not  lapse  into  the  shares  of  the  other  members  as  it  w^uld 
do  under  the  Mitakshara  law  («).  The  principles  of  this 
line  of  succession  will  be  discussed  hereafter.  It  is  suffi- 
cient here  to  say  that  representation  does  not  extend  beyond 
daughters.  Daughters  of  the  same  class  inherit  to  their 
father,  per  stirpes.  But  daughters'  sons  do  not  take  as 
heirs  to  their  mother,  but  as  heirs  to  their  grandfather. 
Consequently  no  daughter's  son  takes  at  all,  until  all  the 
.eligible  daughters  are  dead ;  and  such  sons,  where  they  do 
inherit,  take  per  capita  and  not  per  stirpes.  That  is  to  say, 
if  a  man  has  two  daughters,  A.  and  B.,  of  whom  A.  has  one 
son,  and  B.  has  five,  on  the  death  of  the  last  daughter  the 
six  sons  will  take  equally  (t). 

§  434.  Illegitimate  sons  of  the  three  higher  classes  are  Illegitimate 
entitled  to  nothing  but  maintenance  (u).  As  regards  the  ^^' 
illegitimate  son  of  a  Sudra  there  is  greater  difficulty.  It  is 
said  that  if  a  partition  is  made  by  the  father,  he  may  be 
allotted  a  share  at  the  father's  choice,  and  that  if  the  parti- 
tion is  made  after  the  father's  death,  the  brethren  should 
make  him  a  partaker  of  the  moiety  of  a  share.  The  Bengal 
writers  say  that  where  the  partition  is  made  by  the  father 


father  and  grandfather,  has  a  veeted  interest  in  the  ancestral  property  which  can 
be  realised  by  a  partition,  and  is  saleable  under  a  decree.  Jogul  Kishore  v.  8hib 
8*hai,  F.  B.  6  All.  430.    8ed  quaere. 

(8)  Daya  Bhaga,  zi.  1,  §  47,  59,  65 ;  1  W.  MacN.  19,  22 ;  post,  $  438. 

It)  Seeix>«t,  $619,620. 

(u)  Mitakshara,  i.  12,  $  8;  Daya  Bhaga.  iz.  §  28;  Y.  Mav.,  iv.  §  29—31 ; 
Viiamit.,  p.  121,  $  17;  Chuoturya  v.  Sakub  Purhalad,  7  M.  1.  A.  1«;  S.  C.  4 
Snth.  (P.  C.)  182;  Gajapathy  v.  Qajapathy,  2  Mad.  H.  C.  869,  reversed  on  a 
different  point,  18  M.  1.  A.  497 ;  S.  C.  6  B.  L.  R.  202  ;  S.  C.  14Suth.  (P.  C.)  83. 
The  same  role  prevails  among  the  Punjab  tribes.  Punjab  Customary  Law,  II.  161. 
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himself^  or  after  his  death  in  pursuance  of  his  directions^ 
the  share  of  such  an  illegitimate  son  may  be  equal  to  that  of 
a  legitimate  son.  This  would  be  natural  enough,  consider- 
ing the  power  which  a  father  in  Bengal  has  in  the  disposition 
of  his  property.  Vijnanesvara  lays  down  no  rule  upon  the 
point,  but  speaks  vaguely  of  "  a  share.'*  Where  there  are 
no  legitimate  sons,  but  there  are  daughters  or  daughters' 
sons,  the  Mitakshara  says  that  he  is  entitled  to  half  a  share 
only ;  the  Daya  Bhaga  and  Daya-krahma-sangraha  say  that 
he  shares  equally  with  the  daughter's  son  (v)  :  while  the 
author  of  the  Datta  Chandrika  considers  that  where  there 
is  no  legitimate  male  issue,  the  illegitimate  son  of  a  Sudra 
shares  equally  with  the  whole  series  of  heirs  down  to  the 
daughter's  son  (i^).  I  know  of  no  decision  in  which  the 
right  of  an  illegitimate  son  to  sue  for  a  partition  has  been 
raised.  In  a  Bombay  case,  where  however  the  point  did  not 
arise,  it  seems  to  have  been  the  opinion  of  Nanabhai  Haridas, 
J.,  that  an  illegitimate  son  could  enforce  a  partition  as 
against  his  brothers,  but  not  as  against  his  father,  *'  seeing 
that  his  right  to  take  a  share  during  his  father's  lifetime  is 
expressly  made  to  depend  on  the  father's  choice"  (a;). 

§  435.  The  legality  of  a  partition  during  the  minority  of 
some  of  the  coparceners  is  recognized  by  Baudhayana,  who 
says  that  "  the  shares  of  sons  who  are  minors,  together  with 
the  interest,  should  be  placed  under  good  protection  until 
the  majority  of  the  owners"  (y).  One  text  of  Katyayana 
appears  to  prohibit  partition  while  there  is  a  minor  entitled 
to  share  (z).  But  it  is  quite  evident  that  if  such  a  rule 
existed,  a  partition  could  hardly  ever  take  place.  It  is  now 
quite  settled  that  a  partition  made  during  the  minority  of 
one  of  the  members  will  be  valid,  and  if  just  and  legal  will 


(v)  Yajnavalkya,  ii.  §  133,  134;  Mitakahara,  i.  12,  §  I,  2;  Daya  Bhaga,  ix. 
§  29, 80 ;  D.  K.  S.  ri.  §  82—34 ;  8  Dig.  143  ;  V.  May.,  iv.  4,  §  82 ;  Baghunandana, 
u.  89,  40.  As  to  the  meaning  of  the  half -share,  see  post,  §  504.  As  to  the 
persons  entitled  under  these  texts,  post^  §  501,  502. 

Iw)  Datta  Chandrika,  v.  §  30,  31.    See  pott,  §  508. 

{x)    Sadu  V.  Baita^  4  Bom.  pp.  44,  45 ;  ace.  per  curiam,  11  Cal.  714. 

(v)   Baudhayana,  ii.  §  2. 

(z)    8  Dig.  541. 
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bind  him.  Of  course,  his  interests  ought  to  be  represented 
by  his  guardian,  or  some  one  acting  on  his  behalf,  though  I 
imagine  that  the  fact  of  his  not  being  so  represented  would 
be  no  ground  for  opening  up  the  partition,  if  a  proper  one 
in  other  respects  (a).  When  he  arrives  at  full  age  he  may 
apply  to  have  the  division  set  aside  as  regards  himself,  if  it 
can  be  shown  to  have  been  illegal  or  fraudulent  (6),  or  even 
if  it  was  made  in  such  an  informal  manner  that  there  are  no 
means  of  testing  its  validity  (c).  But  a  suit  cannot  be 
brought  by,  or  on  behalf  of,  a  minor  to  enforce  partition, 
unless  on  the  ground  of  malversation,  or  some  other  circum- 
stances, which  make  it  for  his  interest  that  his  share  should 
be  set  aside  and  secured  for  him  (d).  Otherwise  he  might 
be  thrust  out  of  the  family  at  the  very  time  when  he  was 
least  able  to  protect  himself. 

An  absent  coparcener  stands  on  the  same  footing  as  a  Absent 
minor.  The  mere  fact  of  his  absence  does  not  prevent  par-  ^ 
tition.  But  it  throws  upon  those  who  effect  it  the  obliga- 
tion to  show  that  it  was  fair,  and  legally  conducted,  and  the 
duty  of  keeping  the  share  until  the  return  of  the  absent 
member  (e).  The  right  to  receive  a  share  of  property 
divided  in  a  man's  absence  is  laid  down  as  extending  to  his 
descendants  to  the  seventh  degree.  But,  of  course,  it  would 
now  be  regulated  by  the  law  of  limitation  (/), 

§  436.  A  wife  can  never  demand  a  partition  during  the  Wife, 
life  of  her  husband,  since,  from  the   time   of  marriage, 
she  and  he  are  united  in  religious  ceremonies  {g).     But  in 

(a)  2  Sim.  H.  L.  862 ;  2  W.  MacN.  14 ;  DeowanH  v.  Dwarkanath,  8  B.  L.  B. 
368,  note ;  S.  G.  Sub  nomine,  Deo  Banseey.  Dwarkanathy  10  Suth.  273. 

(b)  NaUa^ppa  v.  Balammal,  2  Mad.  H.  0.  182 ;  per  cunam,  Lakshmihai  y. 
Oanpat,  4  Bom.  H.  G.  (O.  G.  J.)  159 ;  Deotoanti  ▼.  Dwarkanath,  8  B.  L.  B.  868, 
note ;  supra,  note  (a). 

(c)  Kalee  Sunkur  y.  Denendro,  2S  Sntli,  eS, 

Id)  1  Stra.  H.  L.  206 ;  Svamiyar  v.  Chokkalingam,  1  Mad.  H.  G.  105 ;  ilZime- 
lammal  t.  Arwnachellam,  8  Mad.  H.  G.  69 ;  Kamakthi  y.  Chidamhara,  ib.  94 ; 
Damoodur  v.  Senahatty,  8  Gal.  587. 

(e)  1  Stra.  ^.  L  206 ;  2  Stra.  H.  L.  841 ;  3  Dig.  541. 

(/)  Day»Bli^;a,  viii. ;  D.  K.  8.  ix.  See  Act  XV  of  1877,  Sched.  ii.  §  123, 
127. 144. 

(9)  Apastamlia,  zir.  §  16. 
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former  times^  where  a  partition  took  place  at  tlie  will  of 
others^  the  interests  of  the  women  of  the  family^  whether 
wives,  widows,  mothers,  or  daughters,  were  much  better 
Right  of  wife,  provided  for  than  they  are  at  present.  Where  the  partitimi 
was  made  in  the  fatilier's  lifetime,  the  furniture  in  tiie  honse 
and  the  wife's  ornaments  were  set  aside  for  the  wife,  and 
where  the  allotments  of  the  males  were  equal,  and  the  wives 
had  no  separate  property,  shares  equal  to  those  of  the  sons 
were  set  apart  for  the  wives  for  their  lives  (A).  According 
to  Earinatha,  however,  this  right  to  a  share  did  not  arise 
where  the  husband  reserved  two  or  more  shares  to  himself, 
as  he  was  entitled  to  do,  as  the  extra  shares  were  a  sufficient 
provision  for  his  wives  (i).  And  so,  where  the  partition 
took  place  after  the  father's  death,  the  mother  and  the  grand- 
mother, and  mother  were  each  entitled  to  a  share  equal  to  that  of  the  sons, 
^^     ^*  and  the  unm  arried  daughters  each  to  the  fourth  of  a  share  (h) . 

If  tlie  sons  chose  to  remain  undivided  they  had  a  right  to  do 
so.  Tlie  women  of  the  family  could  never  compel  a  division, 
and  were  entitled  to  no  more  than  a  maintenance.  This 
is  still  the  law  universally  where  the  father  leaves  male 
issue  (I).  But  where  be  leaves  no  male  issue  there  is,  as 
already  observed,  a  difference  between  the  law  of  the  Mitak- 
shara  and  that  of  the  Daya  Bhaga.  Under  the  former 
system  females  never  succeed  to  the  share  of  an  undivided 
member  so  long  as  there  are  male  coparceners  in  existence; 
under  the  latter  system  they  do.  But  according  to  the 
doctrines  of  Jimuta  Vahnna,  the  shares  even  of  an  undivided 
member  are  held  in  a  sort  of  quasi-severalty  (§  348),  so 
that  the  right  of  the  female  heirs  to  obtain  possession  of 
this  share  is  rather  a  branch  of  the  law  of  inheritance  than 
of  the  law  of  partition  (m). 

(h)  Yajnavalkya,  ii.  §  115;  Mitakshara,  i.  2,  §S— 10;  Daya  Bhaga,  iil  t, 
I  31;  D.  K.  S.  Ti.  §  22—31;  Baghunandana,  ii.  18,  14,  18;  V.  May.,  ir.  6, 
S  15.    Viramit.,  p.  57,  §  10. 

<i)  IW.  MacN.47.    See,  too,  D.  K.  S.  vi.  §  27. 

(k)  Vyaaa,  Vrihaspati,  8  Dig.  12 ;  Vishnu,  8  Dig.  15 ;  Manu,  ix.  §  118 ;  Ifitak- 
sharo,  i.  7 ;  Daya  Bhaga,  iii.  2,  §  29,  84 ;  V.  May ,  !▼.  4,  §  18,  89,  40.  Viiamit, 
p.  79.  §  19. 

(l)   2  W.  MacN.  65,  n. ;  P.  MacN.  45,  57. 

(m)  See  the  remarks  of  Jagannatha,  3  Dig.  9.    "  The  right  of  partition  ooniiiti 
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'  §  437.  In  Soatliem  India  the  practice  of  allotting  a  share  Ofcolete  lu 
upon  partition  to  wives,  widows,  or  mothers  has  long  since 
become,  obsolete.  The  Smriti  Chandrika,  which  admits  the 
right  of  an  aged  father,  whoA  making  a  paHition  with  his 
sons,  to  reserve  a  doable  share  for  himself,  says  that  if  he 
does  not  avail  himself  of  this  right,  he  ought  to  take,  on  Rights  of  women 
account  of  each  of  his  wives,  a  share  equal  to  that  taken  by  ^f  °'*^^®™  ^"' 
himself  (n).  But  the  right  of  a  father  to  reserve  an  extra 
share  for  himself  in  regard  to  ancestral  property  is  now 
obsolete  (§  447),  and  the  corresponding  practice  of  reserving 
a  share  for  wives  has  also  disappeared.  The  pandits  of  the 
Madras  Sudr  Court,  in  a  case  where  a  man  had  made  a 
deed  of  division  allotting  a  share  to  his  son,  and  another  to 
his  wife  and  daughter,  declared  that  such  a  division  was 
illegal  by  Hindu  law,  ''  inasmuch  as  a  wife  and  daughter, 
who  have  no  right  to  property  while  a  son  is  alive,  are  not 
capable  of  participating  in  the  property  while  he  is  alive'^  (o)  • 
The  practice  in  Madras,  as  far  as  my  experience  goes,  is 
that  in  making  a  division  during  a  father's  life,  no  notice  is 
taken  of  his  wife  or  wives,  their  rights  being  included  in 
his,  and  provided  for  out  of  his  share.  As  regards  the 
mother,  where  partition  is  made  after  the  death  of  her  hus- 
band, the  Smriti  Chandrika,  after  discussing  the  texts 
already  cited,  points  out  that  a  widowed  mother  with  male 
issue  cannot  be  entitled  to  a  partition  of  the  heritage,  as  she 
is  not  an  heir,  but  only  to  a  portion  sufficient  for  her  mainte- 
nance and  her  religious  duties.  Consequently,  that  where 
she  is  stated  to  be  entitled  to  a  share  equal  to  that  of  a  son, 
this  must  mean  such  a  portion  as  is  necessary  for  her  wants, 
and  which  can  never  exceed  a  son's  share,  but  which  is 

in  the  relation  of  son  to  tlie  original  possessor  and  the  like.  Eren  tlie  son  of 
the  daughter  of  a  man  who  leaves  no  male  issue,  and  the  son  of  a  mother's 
sister^  are  not  intended  by  the  term  'undiyided/  since  they  belong  to  other 
famihes."  A  daughter's  son  in  Bengal  would  certainly  be  entitled  to  have  his 
gnmdfiither's  sha^  ascertained  and  delivered  to  him  (§  433).  But  his  suit 
would  be  more  in  the  nature  of  an  ejectment  than  of  a  partition,  which  implies 
previous  membership  in  a  joint  family. 

in)  Smriti  Ghan<mka,  iv.  $  26—89.  This  appears  also  to  be  the  opinion  of 
the  author  of  the  Sarasvati  Vilasa,  who  cites  Apararka  in  support  of  it,  §$  77p 
111-117. 

(o)  MeewUchw  r.  Ohetvmhra,  Mad.  Dec.  of  1858, 61. 
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ftubject  to  be  diminished,  if  the  property  is  so  large  that  the 
share  of  a  son  would  be  greater  than  she  needs,  or  where 
she  is  already  in  possession  of  separate  property  (p).  This 
is  in  accordance  with  existing  practice.  The  plaint  in  a 
soit  for  partition  in  Madras  always  sets  out  the  names  of 
such  widows  as  are  chargeable  upon  the  property,  and  asks 
that  the  amount  necessary  for  their  maintenance  may  be 
ascertained  and  set  aside  for  them.  This  amount,  though 
of  course  in  some  degree  estimated  with  reference  to  the 
magnitude  of  the  property  (§  417),  is  never  considered  to 
be  equal  to,  or  to  bear  any  definite  proportion  to,  the  share 
of  sons.  Mr.  W.  MacNaghten  states  that  this  exclusion  of 
mothers  from  a  distinct  share  on  partition  is  peculiar  to  the 
Smriti  Chandrika,  and  that  according  to  the  Mitakshara 

Benares  kw.  and  other  works  current  in  Benares  and  the  Southern 
Provinces,  not  only  mothers,  but  also  childless  wives  are 
entitled  to  shares,  the  term  mdtd  being  interpreted  to 
signify  both  mother  Bnd  stepmother  {q).  The  Viramitro- 
daya  admits  sonless  wives  to  a  share  when  partition  is  made 
by  the  father,  but  excludes  them  from  a  partition  made 
after  his  death.  The  ground  of  the  distinction  is,  that  in 
the  former  case  they  take  as  wives,  while  in  the  latter  case 
they  can  only  take  as  mothers.  He  seems  however  to  admit 
that  the  Mitakshara  and  the  Madanaratna  recognise  the 
right  of  stepmothers  to  a  partition  y^ith  their  sons  (r).  I 
have  been  informed  on  high  authority  that  the  usage  as 
regards  allotting  maintenance  instead  of  shares  to  mothers, 

Bombay.  when  a  partition  takes  place  in  Bombay,  is  the  same  as  that 

which  prevails  in  Madras.  But  the  futwahs  of  the  pandits 
lay  it  down  that  she  is  entitled  to  a  share  equal  to  that  of  a 
son,  and  the  same  view  is  stated  by  Mr.  Justice  West  in  a 


(p)  Smriti  Chandrika,  iv.  §  4—17;  2  Stra.  H.  L.  809;  Venkatammal  t. 
Aridyappaf  6  Mad.  180 ;  ver  curiam,  8  Mad.  at  p.  128. 

(q)  1  W.  MaoN.  50.  Vyaea  expreeely  lays  down  that  "  the  wives  of  the  father 
who  have  no  Bona  are  entitled  to  eqnal  shares  (with  the  sons  of  other  wives) ; 
and  so  are  all  the  wives  of  the  patenml  gfrandfather."  8  Dig.  12  ;  V.  May.,  iv. 
4,  §  19,  says  this  includes  step-grandmothers  also.  So  also  the  Mithila  school 
D.  K.  S.  vii.  §  7.    See  8  Dig.  13 ;  Danwodur  v.  Senabatty,  8  Cal.  587. 

{r)  Viramit ,  p.  79,  §  19. 


Digitized  by 


Google 


PEESONS  EKTITLBD  TO  PAETITION.  5^1T 

well  considered  judgment  in  a  recent  case  (a).  I  know' of 
no  express  decision  npon  the  point  in  Bombay.  The  High 
Court  of  Bengal  has  on  several  occasions  decided  that 
under  Mitakshara  law  a  mother  is  entitled  when  a  partition 
takes  place  to  have  a  share  equal  to  that  of  a  son  set  apart 
for  her,  either  by  way  of  maintenance  or  as  a  portion  of  the 
inheritance,  even  though  the  partition  takes  place  in  the 
lifetime  of  the  father  {t).  The  same  view  is  taken  by  the 
High  Court  of  the  North- West  Provinces  which  holds  that 
a  Hindu  widow,  entitled  by  the  Mitakshara  to  a  propor- 
tionate share  with  her  sons  upon  partition,  can  claim  such 
share,  not  only  qtioad  the  sons,  but  as  against  an  auction 
purchaser  at  a  sale  in  execution  of  the  right  title  and 
interest  of  one  of  the  sons  before  partition  (u). 

§  438.  Under  the  law  of  Bengal  the    rights  of  females  Rights  of 
stand  much  higher  than  they  do  in  the  other  provinces,    g^™^"* 
Partition  during  the  life  of  a  father  is  so  uncommon  in 
Bengal,  that  I  can  find  no  authority  as  to  setting  aside 
shares  for  the  wives.     The  Daya-krama-sangraha  seems  to 
limit  the  right  of  wives  to  have  such  shares  to  cases  where 
the  father  makes  a  partition  of  his  self -acquired  property. 
In  such  a  case,  if  peculiar  property  has  been  already  given 
to  one  wife,  the  other  wives,  whether  childless  or  otherwise, 
are  entitled  to   have  their  shares  made  up  to  an  equal 
amount.     If  they  have  had  no  peculiar  property,  then  they 
are  to  have  shares  equal  to  those  of  sons  {v).     After  the 
death  of  the  father,  the  right  of  the  widow  depends  upon  ^-  ^^^  ^^  widow 
whether  the  father  has  left  male  issue  or  not,  and  whether  in  bengal, 
she  is  a  mother  or  a  childless  wife.     That  is  to  say,  she 
may  either  be  a  coparcener  before  partition,  or  only  entitled 
to  a  share  in  the  event  of  a  partition,  or  entitled  in  no  case 
to  more  than  maintenance. 

(«)  Madhowrao  t.  Tusvmda,  2  Bor.  454  [468]  ;  W.  &  B.,  2nd  ed.,  91,  92,  97, 
lOO,  806, 390 ;  Lakshman  v.  Satyahhamahm,  2  Bom.  494,  504. 

it)  Judoonath  ▼.  Biahonath,  9  Snth.  61 ;  Mahaheer  v.  Eamyad,  12  B.  L.  R. 
90;  8.  G.  20  Suth.  192;  Laljeet  v.  Rajcoomar,  ih,  878;  S.  C.  20  Suth.  886 1 
Purgid  V.  Uonooman,  5  Gal.  845 ;  Sumrun  ▼.  Chwtdar  Mun,  8  Gal.  17 ;  Ki$hori 
T.  MorU  Mohun,  12  Cfal.  165. 

(u)  Bilaso  Y,  Dina  Nath,  8  AU.  88.  (v)  D.  K.  S.  ▼!.  §  22—26. 
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Where  no  isene.  1 .  If  the  father  dies  leaving  no  male  issue,  his  widow^ 
becomes  his  heir,  whether  he  is  divided  or  not.  She  is  in 
the  strictest  sense  a  coparcener.  She  became  a  member  of 
the  same  gotra  with  her  husband  on  her  marriage,  and  is 
the  surviving  half  of  his  body,  as  well  as  his  heir  (w).  She 
can  herself  sue  for  a  partition,  and  need  not  wait  for  her 
share  until  a  partition  is  brought  about  by  the  act  of 
others  (x).  The  Calcutta  High  Court,  however,  has  laid  it 
down  that  owing  to  the  special  nature  of  a  woman's  estate, 
it  would  be  the  duty  of  a  Court,  before  decreeing  partition 
in  favour  of  a  widow,  to  see  that  the  interests  of  the  pre- 
sumptive heir  be  not  affected  by  the  decree.  The  Court 
ought  to  be  satisfied  that  it  is  a  hona.fide  claim  arising  from 
such  necessities  as  render  partition  desirable  between  two 
joint  owners,  and  that  she  would  properly  represent  the 
interest  of  the  estate,  including  that  of  the  person  who 
would  come  after  her  (y). 

Btepmother.  2.  If  the  father  dies  leaving  issue,  and  a  widow  who  is 

not  the  mother  of  such  issue,  she  is  never  entitled  to  more 
than  maintenance.  The  writers  of  the  Bengal  school  differ 
in  this  respect  from  those  of  the  other  provinces,  since  they 
exclude  a  stepmother  from  the  operation  of  the  texts  which 
speak  of  the  share  of  a  mother.  And  this  exclusion  equally 
applies,  whether  the  widow  was  originally  childless,  or  was 
the  mother  of  daughters  only,  or  was  the  mother  of  sons 
whose  line  has  become  extinct  before  partition  (z). 

Mother.  3.  If  the  father  dies  leaving  male  issue,  and  also  a  widow 

who  is  the  mother  of  such  issue,  she  is  only  entitled  to  main- 

(w)  W.  A  B.  129 ;  VrihaBpati,  8  Dig.  458;  Daya  Bhaga,  ad.  1,  %  U  note,  4S, 
46,  64;  D.K  S.U.2,  §41. 

(»)  F.  MacN.  89,  59 :  1  W.  MacN.  49 ;  Bhurm  Das  t.  MU  Shama  Soondri,  S 
H.  I.  A.  229,  241 ;  S.  C.  6  Sath.  (P.  C.)  43  ;  8hib  Pershad  v.  Gunpa  MofUfe,  16 
8ath.  291  ;  Soudaminey  v.  Jogeahf  2  Cal.  262.  Etgh  before  partition  Uie  widow 
has  an  alienable  interest  which  may  be  enforced  by  partition  by  her  assignee. 
Janoki  Nath  v.  Mothura  Nathy  9  Gal.  580.  ^  As  to  the  rights  of  sevenU  widowi 
inter  te,  post,  §  510.  As  to  the  right  of  widows  among  the  Jains  to  demand  a 
partition  of  their  husband's  share,  see  8heo  Singh  v,  ML  Dakho,  6  K.-W.  P* 
406,  affd.  5  I.  A.  87  j  S.  C.  1  AU.  688. 

(y)  Alohadeay  ▼.  Haruk  Narain,  9  Cal.  244, 350. 

(«)  F.  HacN.  41,  57;  1  W.  MaoN.  50}  8  Dig.  18;  D.  K.  S.  ¥U.  S  8,  5,6; 
Daya  Bhaga,  Ui.  2,  §  80 ;  Baghnnanda,  ii.  17;  ante^  §  487. 
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tenance  until  partition^  and  slie  can  never  herself  require  a 

partition.    Bat  if  a  partition  takes  place  by  the  act  of  others, 

she  will  be  entitled  to  receive  a  share,  if  the  effect  of  that 

partition  is  to  break  up  or  diminish  the  estate  out  of  which 

she  would  otherwise  be  maintained  (a).    Hence  her  claim  to 

a  share  is  limited  to  the  two  following  cases :  first,  when  the 

partition  takes  place  between  her  own  descendants,  upon  Ri^t  of  motli«r 

whose  property  her  maintenance  is  a  charge.    Secondly^  ^ 

when  it  takes  place  in  respect  of  property  in  which  her 

husband  had  an  interest. 

§  439.  First.  If  a  widowed  mother  has  only  one  son,  she 
can  never  claim  a  share  from  him.  But  if  he  dies^  and  his 
sons  come  to  a  division,  then  she  would  be  entitled  to  share 
with  them  as  grandmother.  Similarly^  if  a  man  dies  leaving 
three  widows,  each  of  whom  has  one  son,  and  these  three 
sons  come  to  a  division,  none  of  the  mothers  would  have  a 
right  to  a  share ;  because  each  of  them  retains  her  claim 
intact  upon  her  own  son.  But  if  the  sons  of  one  son  divide 
among  themselves,  their  grandmother  will  be  entitled  to  a  Grandmother, 
share.  If  the  grandsons  of  all  three  widows  divide,  all  the 
grandmothers  will  be  entitled  (6).  In  each  case  the  share 
of  the  widow  will  be  equal  to  the  share  of  the  persons  who 
effect  the  partition.  If  it  takes  place  between  her  sons,  she 
will  take  the  share  of  a  son ;  if  between  her  grandsons,  she 
will  take  the  share  of  a  grandson  (c).  If  a  mother  has  three 
sons,  one  of  whom  dies  leaving  grandsons,  and  a  partition 
takes  place  between  the  two  surviving  sons  and  the  grand- 
sons, the  mother  will  be  entitled  to  the  same  share  as  if  the 
division  had  been  effected  between  three  sons ;  that  is  to  say.  Grandmother  in 
the  property  wiU  be  divided  into  four  shares,  of  which  the      "^ 


(a)  2  W.  MacN.  66,  n. ;  F.  MacN.  45,  57,  59;  BilaBO  y.  IHnanatli,  8  AU.  88. 
Henoe  imtil  partition  she  has  no  alienable  interest.  See  Judo<math  t.  Biahonath, 
»8nth.  61. 

(6)  F.  MacN.  39,  41,  54 ;  Sihhosoond^ry  v.  BuBsomuUy,  7  Cal.  191. 
.(c)  D.  K.  S.  vii.  §  2,  4 ;  Baghnnandana,  ii  19.    If  she  has  already  heen  pro- 
vided for  to  the  extent  to  which  she  wonld  be  entitled  on  ixtrtition,  she  takes  no 
more;  if  to  a  less  eztent,  she  takes  as  mnch  more  as  will  make  up  her  shar9> 
Jodooimth  T.  Broionath,  12  B.  L.  B.4^. 
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mother  will  take  one,  each  suryiving  son  will  take  another^ 
and  the  grandsons  will  take  the  fourth  {d) .  Where  the  parti- 
tion takes  place  between  grandsons  by  different  fathers,  the 
matter  becomes  more  complicated.    For  instance,  suppose  A. 

A. 


£  6.  'B. 

2  grandBons.      S  grandsons.      4  grandsons. 

to  have  died  leaving  a  widow  and  three  sons,  and  these  sons 
to  die,  leaving  respectively  two,  three,  and  four  grandfions, 
and  that  these  grandsons  come  to  a  division.  If  their  grand- 
mother was  dead,  the  property  would  be  divided  into  three 
portions,  per  stirpes,  which  would  again  be  divided  into  two, 
three,  and  four  parts,  per  capita  (§  432).  But  if  the  grand- 
mother is  alive,  she  will  be  entitled  to  the  same  share  as 
a  grandson.  But  it  is  evident  that  the  grandsons  by  B.  take 
a  larger  share  than  those  by  C,  and  these  again  a  larger 
share  than  those  by  D.  The  mode  of  division,  therefore,  is 
stated  to  be,  that  the  whole  property  is  divided  into  ten 
shares,  of  which  the  grandmother  will  take  one,  the  two  sons 
of  B.  will  take  three,  the  three  sons  of  0.  will  take  three, 
and  the  four  sons  of  D.  will  take  three.  If  the  widows  of 
B.,  C.  and  D.  were  also  living,  they  would  be  entitled  to 
shares  also.  Each  widow  would  take  the  same  as  her  son. 
But  in  order  to  arrive  at  this  share,  a  fresh  division  would 
have  to  be  made.  The  three-tenths  taken  by  the  sons  of  B. 
would  be  divided  into  three  parts,  of  which  his  widow  would 
take  one.  Similarly,  the  three-tenths  taken  by  the  sons  of 
C.  would  be  divided  into  four  parts,  and  the  three-tenths 
taken  by  the  sons  of  D.  would  be  divided  into  five  parts,  of 
which  one  would  go  to  the  respective  widows  of  0.  and  D., 
the  remainder  being  divisible  among  their  sons  (e).  The 
same  widow  may  take  in  different  capacities,  as  heir  of  one 
branch  of  the  family,  and  as  mother  or  grandmother  in 
another  branch.    A  very  complicated  instance  of  this  sort 


(d)  Prawnkissen  v.  MuttooBOondery,  Folton,  889)  Oooroop^naud  ▼.  Sm6- 
chunder,  F.  MacN.  29,  62. 

(e)  F.  MacN.  62-64. 
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is  recorded  by  Sir  P.  MacNaghten  as  having  been  decided 
in  the  Supreme  Court  at  Calcutta  (/). 

In  one  case  in  Bengal^  where  a  partition  was  made  after 
the  death  of  all  the  sons  by  their  widows,  it  was  held  that 
the  grandmother  had  no  right  to  a  share.  No  counsel 
appeared  for  the  grandmother,  and,  as  might  be  expected, 
no  precedents  were  cited.  The  decision  can  hardly  be 
looked  upon  as  of  much  weight,  in  the  face  of  the  direct 
authority  on  the  other  side  (gr). 

Where  a  partition  takes  place  among  great-grandsons  Gi^t-grand- 
only,  it  is  said  that  the  great-grandmother  has  no  right  to  a 
share  {h).  But  if  a  son  be  one  of  the  partitioning  parties 
with  great-grandsons  by  another  son,  she  would  take  a  son's 
share.  And  if  a  grandson  and  great-grandson  divide,  she 
would  take  a  grandson's  share  (i). 

§  440.  Secondly.  "  Partition,  to  entitle  a  mother  to  the  Wife  only  Bharee 
share,  must  be  made  of  ancestral  property,  or  of  property  ^r^.  '^^ 
acquired  by  ancestral  wealth.  Therefore,  if  the  property 
had  been  acquired  by  A.,  the  father  of  B.  and  C,  and  B. 
and  C.  come  to  a  division  of  it,  their  mother  (the  widow  of 
A.)  shall,  but  their  grandmother  shall  not«  take  a  share  of 
it.  And  if  the  estate  shall  have  been  acquired  by  B.  and 
G.  themselves,  neither  their  mother  nor  grandmother  will 
be  entitled  to  a  share  upon  partition"  (k). 

§  441.  Where  b,  partition  takes  place  during  the  life  of  JJj^Jj^^* 
the  father,  the  daughter  has  no  right  to  any  special  appor- 
tionment.    She  continues  under  his  protection  till  her 


{f)8ree  Motee  Jeemoney  v.  Attaramy  F.  MaoN.  64 ;  Callychum  v.  Jonava,  I 
Ind.  Jur.  N.  8.  284 :  Jugomohan  v.  Sarodamoyee,  8  Cal.  149 ;  Torit  v.  TaraprO' 
«onwo,  4  Cal.  756 ;  Kristo  Bhahiney  v.  Aahutosh,  18  Cal.  89. 

(a)  Rayeey.  Puddum,  12  Sutb.  409,  affirmed  on  review,  18  Smth.  66;  contra, 
aihhosoondery  v.  JBu««oomi*«y,  7  Cal.  198 ;  Bhadri  Soy  v.  Bhuawat,  8  Oal.  649 : 
8-  0. 11  0.  L.  B.  186.  See  Vyaaa  and  Vrihaspati,  8  Dig.  12,  where  the  right  of 
^e  grandmother  to  a  share  is  expressly  asserted ;  and  so  Jagannatha  says,  8  Dig. 

(M  «  Dig.  27 ;  P.  MaoN.  28,  61,  doubted  by  Dr.  Wilson,  Works,  v.  25. 

(0  F.MacN.62. 

(*)  F.  MacN.  61.  64;  IsreePershad  v.  Nanh  Kooer,  10  Cal.  1017. 

66 


daughter. 
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marriage ;  he  is  bound  to  maintain  her  and  to  pay  her  mar* 
riage  expenses,  and  the  expenditure  he  is  to  incur  is  wholly 
at  his  discretion  (Q.  But  where  the  division  takes  place 
after  the  death  of  the  father,  the  same  texts  which  direct 
that  the  mother  should  receive  a  share  equal  to  that  of  a 
Daughter.  SOU,  direct  that   the   daughter  should  receive  a  fourth 

share  (m).  It  is  evident,  however,  that  there  was  much 
less  need  to  set  apart  a  permanent  provision  for  a  daughter 
than  for  a  widow.  The  expenses  of  her  marriage,  and  her 
maintenance  for  the  very  few  years  that  she  could  remain 
in  her  father's  family,  constituted  the  only  charge  that  had 
to  be  met  in  respect  of  her.  Hence  it  was  very  early  consid- 
ered that  the  mention  of  a  definite  fourth  only  meant  that 
a  sufficient  amount  must  be  allotted  to  each  daughter  to 
defray  her  nuptials.  This  view  is  combated  by  Vijnanet' 
vara,  who  maintains  that  the  letter  of  the  law  must  be 
respected.  The  Smriti  Chandrika,  however,  evidently 
inclined  to  the  modem  doctrine,  as  it  states  that  the 
full  fourth  is  only  to  be  given  where  the  estate  is  in- 
considerable. And  it  is  expressly  asserted  by  the  MadLa- 
viya  and  the  Bengal  writers,  and  those  of  the  Mithila 
school  (n).  The  practice  at  present  is  in  conformity  with 
this  opinion  (o). 

Where  daughters  take  as  joint-heirs,  the  effect  of  parti- 
tion between  them  comes  under  the  law  of  succession,  and 
will  be  discussed  hereafter  (§  515). 

Straiigew.  §  442.  A  stranger  cannot  compel  a  partition,  in  the  sense 

(7)    Mitalcehara,  i.  7,  §  14. 

im)  Tajnavalkya,  ii.  §  124;  see  ante,  §  486.  As  to  the  mode  of  o^nlsHOf 
the  fourth,  sec  Mitakshara.  i.  7,  §  5— 10;  8  Dig.  &3,  M ;  Smriti  Chandrila,  it. 
§  a* ;  Wilson.  Works,  v.  42.  ^  ^ 

{n)  Mitakshara,  i.  7,  §  11  j  Smriti  Chandrika,  iv.  §  18, 19 ;  Madhavija,  §  », 
where  he  misrepresents  the  opinion  of  YijnanesvBra  j  Daya  Bhaga,  iii.  2,  5  Wj 
D.  K.  S.  vii.  §  9,  10;  Raghunandana,  iii.  19,  20;  8  Dig.  90— W.  The  Yiranii. 
trodaya  argnes  for  the  view  adopted  bv  the  Mitakshara,  out  sets  out  the  oonilict- 
ing  opinions,  Viramit.,  p.  81^  §  21.  The  Sarasrati  Yilasa  sets  out  both  riewB, 
but  states  the  modern  Ooctnne,  which  ia  that  of  Apararka,  last,  though  with- 
out offering  any  opinion  of  his  own,  §  119 — 188. 

(o)  P.  MaoN.  55,  98 ;  1  W.  MacN.  60.  Daughters  hare  no  right  to  claim  t 
•  share  of  their  mother's  property  during  her  life,  in  cases  in  which  they  weald 
be  her  heirs ;  Mathura  v.  Em,  4  Bom.  645. 
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of  compelliiig  any  or  all  of  the  members  of  a  family  to 
assome  the  status  of  divided  members^  with  the  legal  conse- 
quences following  upon  that  stattca.  Bat  he  may  acquire 
such  rights  over  the  property  of  any  coparcener  as  to 
compel  him  to  separate  the  whole  or  part  of  his  interest  in 
the  joint  property,  and  so  sever  the  coparcenary  in  respect 
of  it.  This  may  be  effected  either  by  actual  assignment,  or 
by  operation  of  law,  as  by  insolvency,  or  upon  a  sale  in 
execution  of  a  decree  {p).  How  far  a  member  of  an 
undivided  ^imily  under  Mitakshara  law  can,  by  his  own 
voluntary  act,  transfer  his  rights  in  the  joint  property 
to  a  stranger,  is  a  matter  upon  which  there  is  much 
difference  of  opinion,  and  which  has  already  been  examin- 
ed iq).  But  BO  far  as  the  right  of  transfer  is  recognized 
it  will  be  enforced,  either  by  putting  the  purchaser  in 
possession  of  an  undivided  interest,  or  by  compelling 
the  owner  of  the  undivided  interest  to  proceed  to,  or 
permit  a  partition,  by  means  of  which  the  hostile  right 
can  be  satisfied  (r). 

§  443.  Persons  who  labour  under  any  defect  which  dis- 
qualifies them  from  inheriting,  are  equally  disentitled  to  a 
share  on  partition  («)•  But  except  in  the  case  of  degrada- 
tion, which  has  now  been  practically  abolished  by  Act  XXI 
of  1850,  (Freedom  of  religion)  such  incapacity  is  purely 
personal,  and  does  not  attach  to  their  legitimate  issue  (t). 
Its  effect  is  to  let  in  the  next  heir,  precisely  as  if  the  inca- 
pacitated person  were  then  dead.  But  that  heir  must  claim 
upon  his  own  merits,  and  does  not  step  into  his  father's 
place..    For  instance,  suppose  the  dividing  parties  were 


Disqaalificd 
heirs. 


Diequalificaiion 
ia  personal. 


(p)  Per  euriamj  Soorjeemoney  Dossee  v.  DenohundoOf  6  M.  I.  A.  539 ;  S.  C.  4 
Bnth.  (P.  C.)  114 ;  Deendyal  ▼.  Jugdeep,  4  I.  A.  2i7  j  S.  0.  3  Cal.  198. 

(q)  Ante,  §  837,  et  seq. 

(r)  Anand  v.  Pra/nkietq,  8  B.  L.  R.  (O.  0.  J.)  14 ;  Rughoonath  v.  LucJk/iwn, 
18  Suth.  28  i  Muddun  Cfopal  y.  Mt.  Qowrhutty,  21  Suth.  190 ;  Loll  Jha  ▼. 
Shmikh  Jvma,  22  Suth.  116 ;  Jhuhhoo  v.  Khooh  Loll,  ih.  294 ;  Alamalu  v.  Run- 
gasami,  7  Mad.  588 ;  JarMkinath  v.  Motht^anaihj  9  Cal.  580  ;  Rajani  Kanth  v. 
Bam  Nath.  10  Cal.  244 ;  Begin  Behari  v.  Lai  MohuHy  12  Cal.  209. 

(f)  MiiakBhara,  ii.  10 ;  Y.  May.,  iv.  11 ;  Daya  Bhaga,  v. ;  D.  K.  S.  iii.  See 
po«t.  ohap.  six,  Ramsdhye  v.  Lalla  LaljeefS  Cal.  149. 

it)  Mitakshara,  ii.  10,  §  9—11 ;  Daya  Bhaga,  v.  §  17—19.  As  to  adopted 
sons,  see  ante,  §99. 
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C.  and  F.^  and  tliat  E.  were  incapacitated  but  aliye,  his  son  F. 


Result  of  its 
removal. 

Removal  of 
disability. 


A. 

I 


^dead.  D.  dead. 

A.  k 

L 

would  be  entitled  to  claim  Half  of  the  property.  But  if  F. 
was  the  incapacitated  person^  and  D.^  and  E.  were  dead^  G. 
would  have  no  claim,  being  beyond  the  limits  of  the  copar- 
cenary {u).  On  the  other  hand,  such  disqualification  only 
operates  if  it  arose  before  the  division  of  the  property.  One 
already  separated  from  his  coheirs  is  not  deprived  of  his 
allotment  (t?).  And  if  the  defect  be  removed  at  a  period 
subsequent  to  partition,  the  right  to  share  arises  in  the 
same  manner  as,  or  upon  the  analogy  of,  a  son  bom  after 
partition  {w).  How  this  analogy  is  to  be  worked  out  is  not 
so  clear.  If  the  removal  of  the  defect  is  to  be  treated  as  a 
new  birth  at  the  time  of  such  removal,  then  the  principles 
previously  laid  down  would  apply  {x).  If  the  partition  took 
place  during  the  life  of  the  father,  and  one  of  the  sons  were 
then  incapable,  he  would  take  no  share.  But  if  his  defect 
were  afterwards  removed,  he  would  inherit  his  father's 
share.  If,  however,  the  partition  took  place  after  the  father's 
death,  and  one  of  the  brothers  was  excluded  as  being 
incapable,  and  was  afterwards  cured,  his  cure  could  only 
be  treated  as  a  new  birth,  so  as  to  give  him  any  practical 
rights,  by  the  further  fiction  that  he  was  in  his  mother's 
womb  at  the  time  of  the  partition.  If  this  analogy  could 
be  applied,  he  would  be  entitled  to  have  the  division  opened 
up  again,  and  a  new  distribution  made  for  his  benefit.  But 
that  would  be  rather  a  violent  fiction  to  introduce,  in  a  case 


(u)  2  W.  MacN.  42 ;  Bodhnarain  v.  Omrao,  18  M.  I.  A.  619  ;  S.  O.  6  B.  L.  B. 
509 ;  per  FeacocU,  C.  J.,  Kalidas  v.  Krishan,  2  B.  L.  R.  (F.  B.)  115 ;  ante, 
§248. 

(v)  Mitakshara,  it  10,  §  6 ;  Sevachetumhara  v.  Varasucty^  Mad.  Dec.  of  1857» 
210. 

(«j)  Mitakshara,  ii.  10,  §  7 ;  V.  May.,  iv.  11,  §  2. 

{x)  ^nfe,§431. 
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where  the  incapacity  was  removed,  possibly  many  years 
after  new  rights  had  been  created  by  the  division,  and 
acted  upon.  Suppose,  however,  that  the  incapable  heir 
was  never  cured,  but  had  a  son  who  was  capable  of  itiherit- 
ing.  K  the  son  was  actually  bom,  or  was  in  the  womb,  at 
the  time  of  the  partition,  he  would  be  entitled  to  a  share, 
iE  sufficiently  near  of  kin.  But  if  he  was  neither  born  nor 
conceived  at  that  time,  he  could  not  claim  to  have  the 
partition  re-ppened.  He  could  only  claim  to  succeed  as 
heir  to  the  share  taken  by  his  grandfather;  and  if  the 
partition  took  place  between  the  brothers,  he  could  claim 
nothing  more  than  maintenance  (y). 

§  444.  It  has  been  suggested  that  a  coparcener,  other-  Effect  of  fraud, 
wise  entitled,  may  lose  his  right  to  a  share  if  he  has  been 
guilty  of  defrauding  his  coheirs.  This  view  rests  upon  a 
text  of  Manu  {z) :  "  Any  eldest  brother  who  from  avarice 
shall  defraud  his  younger  brother,  shall  forfeit  his  primo- 
geniture, be  deprived  of  his  share,  and  pay  a  fine  to  the 
king.^^  This  text  is  explained  by  Kalluka  Bhatta  and  JagaU" 
natha  as  meaning,  that  the  eldest  brother  by  such  frau-  Fraad  of  co- 
dulent  conduct  forfeits  his  right  to  the  special  share  to  which  P*'^®'^®'"' 
in  early  times  he  was  entitled  by  seniority  (a) .  Yajnavalkya 
and  Katyayana  merely  say,  that  property  wrongly  kept  back 
by  one  of  the  co-sharers  shall  be  divided  equally  among  all 
the  sharers  when  it  is  discovered  (fc) .  This  excludes  the  idea 
that  the  fraudulent  person  is  to  forfeit  his  whole  share,  or 
even  his  share  in  the  property  so  secreted.  The  Mitakshara 
discusses  the  act  with  reference  only  to  the  question  of 
criminality.  The  author  decides  that  the  act  is  criminal, 
but  does  not  assert  that  it  is  to  be  followed  by  forfeiture, 
and  seems  to  assume  that  the  only  result  will  be  that  the 
partition  will  be  opened  up,  and  a  fresh  distribution  made  of 

(y)  See  this  Bubjeot  discussed  by  Peacocky  0.  J.,  KaZid<i8  v.  Krishany  2  B.  L. 
B.  (F.  B.)  118—121,  and  in  Krishna  v.  Sami,  9  Mad.  64.  Of  course  all  diffi- 
cult woidd  be  removed,  if  the  earlier  doctrine  were  sustained  which  appears 
to  allow  a  partition  to  be  opened  np  at  any  distance  of  time  in  favour  of  an 
alter  bom  son.  (a)  2  Dig.  564. 

{z)  ix.  §  218.  (b)  Yajnavalkya,  ii.  §  126 ;  8  Dig.  8^. 
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the  property  wrongly  withheld  (c) .  The  other  commentators 
of  the  Benares  sohool  either  follow  the  MitaJkshara^  or  pasa 
the  point  over  withoat  special  notice  (d).  On  the  other 
hand^  the  Bengal  writers  are  of  opinion^  that  the  act  of  one 
coparcener,  in  withholding  part  of  the  property  which  k 
common  to  all,  is  not  technically  theft,  and  is  not  to  he 
punished  by  any  forfeiture  (e).  The  Madras  Sadder  Court 
in  one  case  followed  the  literal  meaning  of  the  text  of  Manu, 
and  held  that  it  was  a  complete  answer  to  a  suit  for  par- 
tition by  a  brother,  that  he  had  committed  a  theft  of  part  of 
the  paternal  property.  In  this  decision  they  set  aside  the 
opinion  of  their  senior  pandit,  who  was  of  opinion  that  the 
embezzler  of  common  property  incurredno  forfeiture  thereby. 
The  junior  pandit  had  first  stated  generally,  that  the 
person  who  had  embezzled  part  of  the  common  property 
forfeited  all  claim  to  share  in  the  estate.  On  giving  in 
his  written  opinion,  he  modified  this  view  by  limiting  the 
forfeiture  to  a  prohibition  of  sharing  in  the  portion  actns^y 
embezzled.  This  opinion  also  the  Court  set  aside,  preferring 
that  first  given  (/) .  The  Court  of  the  North- West  Provinces 
has  arrived  at  an  exactly  opposite  conclusion,  and  has  laid 
down  that  the  wrongful  appropriation  by  one  brother  of  part 
of  the  joint  estate,  which  the  others  might  have  recovered 
by  an  action  at  law,  was  no  bar  to  a  suit  by  him  for  parti- 
tion (g).  This  certainly  appears  to  me  to  be  the  sounder 
view. 

Partitioii  §  445.  Any  direction  in  a  will  prohibiting  a  partition,  or 

prohibited.  postponing  the  period  for  partition,  is  invalid,  as  it  forbids 

the  exercise  of  a  right  which  is  essential  to  the  full  enjoy- 
ment of  family  property  by  Hindu  law  (fe).     On  the  other 

(c)  Mitakshara,  i.  9.  This  ohapter  seems  to  have  been  differently  nndentood 
by  Sir  Thomas  and  Mr.  Strange,  1  Stra.  H.  L.  2ft2;  Stra.  Man.  $  ^3.  Heean. 
West  and  Buhler  take  the  view  stated  in  the  text,  W.  A  B.  679. 

(d)  Smriti  Chandrika,  xiv.  §  4—6;  Madhaviya,  §  54;  Y.  May.,  It.  6,  §  3; 
Yiramitrodaya,  p.  245.  §1,2. 

U)  Daya  Bhaga,  xiii.  §  2,  &-15 ;  D.  K.  S.  tiu.  ;  3  Dig.  897,  4Qa. 

(/)  Caryicumma  v.  Nar<uimmahf  Mad.  Deo.  of  1858,  118. 

(a)  Kalka  v.  Budree,  3  N.-W.  P.  267.    JoUy,  Lect.  142. 

{h)  Nuhkisun  v.  Hurris  Chunder,  F.  MacN.  323 ;  Mokoondo  t.  Gotmht  I  Cal. 
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hand,  an  agreement  between  the  members  of  a  Hindn  family 
not  to  oome  to  a  partition  might  be  binding  npon  themselves. 
Bnt  unless  the  agpreement  also  contained  a  condition  against 
alienation,  it  would  not  prevent  any  of  the  parties  to  it  from 
selling  his  share,  and  would  be  no  bar  to  a  suit  by  the 
vendee  to  compel  a  partition  (t).  Nor  could  such  an  agree- 
ment ever  bind  the  descendants  of  the  parties  to  it  {k).  In 
Bombay  it  has  been  held  that  it  would  not  even  bind  the 
parties  themselves  (Z). 

§446.  As  Hindu  law  contemplates  union  and  not  parti-  Lapse  o£  time, 
tion  as  the  normal  state  of  the  family,  it  follows  that  lapse 
of  time  is  never  in  itself  a  bar  to  a  partition.  But  the 
Statute  of  Limitations  will  operate  from  the  time  that  a 
plaintiff  is  excluded  from  his  i^are,  and  that  such  exclusion 
becomes  known  to  him  (m). 

§  447.  ThiED,    the  mode  of  division. — ^The   principle   of    Special  shares 

Hindu  law  is  equality  of  division,  but  this  was  formerly  ^^^®^^y  allow- 

subject  to  many  exceptions,  which  have  almost,  if  not 

altogether,  disappeared.    One  of  these  exceptions  was  in 

&vour  of  the  eldest  son,  who  was  originally  entitled  to  a 

special  share  on  partition,  either  a  tenth  or  a  twentieth  in 

excess  of  the  others,  or  some  special  chattel,  or  an  extra 

portion  of  the  flocks  {n).     Sir  H.  S.  Maine  suggests  that  Special  shares 

this  extra  share  was  given  as  the  reward,  or  the  security,  for 

impartial  distribution ;  and  refers  to  the  fact  that  such  extra 

privileges  were  sometimes  awarded  to  younger  sons  (o),  or 


104;  Jeebwn  y.  Romanath,  23  Snth.  297;  Act  17  of  1882,  (  10,  11.  (Transfer 
of  Property). 

{%)  Rhamdhone  v.  Anwnd,  2  Hyde,  97;  Anand  v.  PrankistOf  3  B.  L.  B.  (O. 
C.J.)  14;  Anath  Y,  Mackintoaht  8  B.  L.  B.  60;  RajenderY.  ShamChund.Q 
CaLl07. 

(1()  See  VenJcatramarma  y.  Bramannay  4  Mad.  H.  0.  845. 

G)  B(Mnlinga  v,  Virupakshif  7  Bom.  538. 

im)  Thakwr  Durriao  ▼.  Thdkur  Dairi,  1 1.  A.  1 ;  KaZi  v.  Vhimunjoy,  8  Cal. 
228;  Act  XV  of  1877,  Bched.  ii.  §  127. 

(ft)  Apastamha,  zui.  §  13 :  Bandhayana,  ii.  2,  §  2—5 ;  Gautama,  xzriii.  §  11, 
12:  YanBhtha,  xvii  §  23 ;  Mann,  ix. §  112, 114, 156 ;  Narada, xiii. §  13 ;  Devala, 
2  Dig.  553;  Yrihaspati,  %b,  556;  Harita,  t&.  558;  Tajnayalkya,  ii.  §  114; 
Virunit.,  p.  53,  §  9. 

(o)  Gautama,  xxYiii.  §  6, 7 ;  Yasishtha,  xvii.  §  23 ;  Mann,  iz.  §  112. 
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to  the  father,  as  a  proof  that  the  right  was  tmconnected 
with  the  rule  of  primogeniture  (p).  It  seems  to  me  pro- 
bable that  the  double  share  which  the  father  was  allowed 
to  retain  for  himself  (g),  was  the  inducement  given  to  him 
to  consent  to  a  partition,  at  the  time  when  his  consent  was 
indispensable  (§  220,)  and  perhaps  also  was  intended  to 
enable  him  to  support  the  female  members  of  the  family, 
who  would  naturally  remain  under  his  care.  Among  the 
Hill  tribes,  when  a  division  takes  place,  the  family  house 
sometimes  passes  to  the  youngest,  sometimes  to  the  eldest, 
son ;  but  invariably  the  son  who  takes  the  house  takes  with 
it  the  burthen  of  supporting  the  females  of  the  family  (r). 
The  practice  of  allotting  a  larger  share  to  the  father  would 
naturally  survive,  though  to  a  lesser  degree,  in  favour  of 
the  eldest  son  as  head  of  the  family.  Under  the  law  of  the 
Mitakshara  the  practice  of  giving  an  extra  share  to  the 
father  is  now  said  either  to  be  a  relic  of  a  former  age,  or 
only  to  apply  to  a  partition  by  the  father  of  his  own  self- 
acquired  property  («).  As  between  brothers  or  other  rela- 
now  obsolete.  tions  absolute  equality  is  now  the  invariable  rule  in  all  the 
provinces  (t),  unless,  perhaps,  where  some  special  family 
custom  to  the  contrary  is  made  out  {u) ;  and  this  rule 
equally  applies  whether  the  partition  is  made  by  the  father, 
or  after  his  death  (v). 

Other  grounds  of  preference  arose  in  regard  to  sons  of 
different  rank ;  that  is  to  say,  sons  by  mothers  of  different 

(p)  Early  Institntions,  197. 

(o)  Narada,  xiii.  §  12;  Vrihaspati,  8  Dig.  44;  Eatyayana,  ib.  63;  SancbaA 
Liohita,  2  Dig.  555. 

(r)  Breeks,  PrimitiTe  Tribes,  9,  89,  42,  68. 

(»)  Mitakahara,  i.  6,  §  7  ;  Madhariya,  §  16  :  V.  May.,  iv.  6,  $  12, 18 ;  Vinunit^ 
p.  65,  §  18.  See  Smriti  Gbandrika,  ii  1,  §  28—82,  41,  whore  it  is  Bud  to  be 
allowable  on  a  partition  made  by  an  aged  parent. 

(e)  Mitakshara,  i.  2,  §  6,  i.  8,  S  1—7 ;  Smriti  Chandrika,  ii.  2,  §  2,  ii.  S. 
S  16—24  J  Madhav-iya,  §  9 ;  V.  May.,  iv.  6,  §  8-11, 14,  17 ;  Daya  Bhaga,  iii  % 
§  27 ;  D.  K.  S..  vii.  §  12, 18 ;  Viramlt.,  p.  60,  §  11.  p.  70,  8  14.^  The  caee  of  an 
adopted  son,  wnere  natural  bom  sons  arterwards  come  into  eiirtaiioe,  has  been 
discnased,  ante.  $  155. 

(u)  8hw  Buksh  y.  Futteh,  2  8.  D.  265  (840) ;  3  W.  MacN.  16.  As  to  agrea- 
menta  to  divide  in  particular  shares,  see  Ram  Nirunjun  v.  Prayagy  8  GaL  138. 

(i?)  Bhyrochwnd  v.  Rusaomuneey  1  8.  D.  28  (86) ;  lifeelkaunt  v.  Jfun^a,  %b,  58 
(77) ;  Taliwar  v.  Puhlwan,  8  S.  D.  801  (402) ;  Lakshman  v.  Ramchmdmy  I 
Bom.  561. 
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caste^  or  sons  of  the*  ten  Bupplementary  species.  These 
shared  in  different  proportions,  or  some  absolutely  to  the 
exclusion  of  others  (w).  But  these  different  sorts  of  sons 
are  long  since  obsolete  (§  75,  85).  The  right  of  a  person 
who  has  made  acquisitions,  in  which  he  has  been  slightly 
assisted  by  the  joint  property,  to  reserve  to  himself  a  double 
share,  has  already  been  fully  considered  (§  264), 

§  448,  Hitherto  we  have  been  considering  the  case  of  Where  property 
joint  property,  as  to  which  partition  was  a  matter  of  right  "  -acquire 
and  not  of  favour.  There  is  greater  uncertainty  where  the 
partition  was  of  property  which  was  divisible  as  a  matter  of  ' 
&vour  and  not  of  right.  Under  Mitakshara  law  this  case 
could  only  arise  where  the  father  chose  to  divide  his  self- 
acquired  property  among  his  sons.  It  is  quite  clear  that 
the  father  might  give  away  this  property  to  any  one  he 
chose  (§  350),  and  it  would  seem  to  follow  that  he  might 
distribute  it  among  his  family  at  his  own  pleasure.  Vishnu 
says,  "  If  a  father  make  a  partition  with  his  sons,  he  does 
so  in  regard  to  his  own  self-acquired  property  by  his  own 
pleasure'^  (x) .  This,  of  course,  may  refer  to  his  right  of  with- 
holding such  property  absolutely  from  distribution.  Other 
texts  which  seem  to  leave  the  father  a  discretion  as  to  allow- 
ing larger  or  smaller  shares  to  his  sons,  may  refer  to  the 
practice  of  giving  extra  shares  to  an  elder  son,  an  acquirer 
or  the  like  (y).  The  interpretation  put  upon  these  texts 
by  the  Hindu  commentators  was,  that  even  in  regard  to 
self-acquired  property,  the  right  of  the  father  to  make  an 
unequal  distribution  could  only  exist  where  there  was  either 
a  legal  reason,  as  in  case  of  an  elder  son's  share,  or  a  moral 
reason,  such  as  the  necessitous  state  of  one  of  the  sons,  and 
that  it  could  never  exist  where  the  act  emanated  from  mere 
partiality  or  vicious  preference  (z) .  The  author  of  the  Smriti 
Chandrika  sums  up  his  argument  upon  the  point  by  saying, 

{w)  Mitakshara,  i.  8, 11 ;  Daja  Bhaga,  ix.  $  12 1  D.  K.  S.,  vii.  §  19 ;  V.  May., 
iv.4,  §27. 
(»)  rrii.  §  1. 

(y)  YajnaTalkya,  ii.  §  114, 116;  Narada,  ziu.  §  15,  16. 
(>)  8  Dig.  540,  54],  646 )  Mitakshaia,  i.  2,  §  6, 13, 14. 
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"  It  is  henco  settled  that  unequal  distribution  made  by  tlio 
father,  even  of  his  own  self-acquired  property,  according  to 
his  whims,  without  regard  to  the  restrictions  contained  in  the 
shastrasj  is  not  maintainable,  where  sons  are  dissatisfied  with 
such  distribution''  (a).  In  a  Madras  case,  where  a  man  had 
made  a  division  of  his  self-acquired  property,  giving  about 
a  tenth  to  his  son,  and  the  rest  to  his  wife  and  daughter,  the 
Sudder  Pandits  said  that  such  a  disposition  would  be  valid 
as  regards  the  personalty,  but  not  as  regards  the  realty  (6). 
In  the  Punjab  it  is  held  that  a  man  may  distribute  his  self- 
acquisitions  at  his  own  pleasure  (c).  If  the  rule  is  anything 
more  than  a  moral  precept,  it  must  depend  iq)on  the  distinc- 
tion, which  I  will  notice  presently,  between  a  partition,  which 
may  be  effected  by  mere  agreement,  and  a  gift,  which 
requires  delivery  of  possession. 

Bengal  law.  §  449.  In  Bengal  the  peculiar  doctrines  of  the  Daya  Bhaga 

leave  a  father  practically  at  liberty  to  dispose  of  all  his 
property,  no  matter  of  what  sort,  or  how  acquired,  at  his  own 
free  pleasure,  in  favour  of  any  one  upon  whom  he  chooses  to 
bestow  it.  One  would  expect,  therefore,  to  find  that,  when 
he  chose  to  distribute  it  among  his  sons,  he  would  be  at 
liberty  to  do  so  to  whatever  extent,  and  in  whatever  pro- 
portions he  liked.  This,  however,  is  by  no  means  so. 
Jimuta  Vahana  draws  the  distinction  between  self-acquired 
and  ancestral  property,  saying  that  in  the  former  case  the 
father  may  give  his  sons  greater  or  lesser  allotments  at  his 
pleasure,  but  in  the  latter  case  his  discretion  is  limited.  He 
cannot  reserve  more  for  himself  than  his  double  share  [d). 
With  regard  to  his  sons,  he  is  also  under  restrictions.  If 
tho  partition  is  made  at  the  request  of  his  sons,  he  is  bound 
to  give  each  an  equal  share,  the  legal  deduction  in  favour 
of  the  eldest  being  alone  allowed  (e)  •    If,  however,  he  makes 

(a)  Bmriti  Chandrika,  ii.  1,  §  17—24;  Vaiadrajah,  p  8;  1  Stia.  H.  L.  IM; 
2W.MacN.147,note. 

(h)  MeenaUhM  y.  Chetumbra,  Mad.  Deo.  of  1858, 61. 

(c)  Punjab  Oust.  85. 

id)  Dava  Bhaga,  U.  S  15—20,  85, 47, 56, 78 :  D.  K.  S.  ▼!.  S 16  j  Bagliiiiiaiiaani, 
ii.  2—6,  26—29.  (e)  Daya  Bhaga,  ii.  §  86. 
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tbe  partition  of  his  own  accord^  be  may  make  a  partial  or  a 
total  division.  The  former  seems  not  to  come  under  the 
roles  which  govern  a  legal  division.  The  father  appears 
still  to  remain  the  head  of  the  family,  oxtd  to  retain  a  By  father  in 
certain  control  over  the  whole  property,  but  allots  small 
portions  of  it  to  his  sons,  retaining  the  right  to  take  these 
portions  back,  if  he  becomes  indigent  (/).  Where,  how- 
ever, the  partition  is  a  total  one,  the  same  distinction  exists 
between  his  rights  over  the  ancestral  and  self-acquired  pro- 
perty. As  regards  the  former,  the  distribution  must  be 
equal  or  uniform,  in  the  sense  of  not  being  arbitrary ;  that 
is,  any  inequality  in  the  shares  of  the  sons  must  be  an 
inequality  prescribed,  or  at  least  permitted,  by  the  law,  as 
arising  from  the  superior  age  or  merit  of  the  son  whom  he 
prefers  (g).  But  as  regards  the  self-acquired  property,  he 
may  make  a  distribution  according  to  his  own  free  will, 
though  even  in  this  case  the  preference  must  arise  from 
motives  recognized  by  the  law,  on  account  of  the  good 
qualities  or  piety  of  the  one  who  is  preferred,  or  his  incapacity, 
numerous  family,  or  the  like  (A) .  Whether  such  reasons  are 
sufficient  to  authorize  an  unequal  distribution  of  ancestral 
property  also,  does  not  seem  clear.  In  commenting  on  the 
text  of  NarcuUi  (xiii.  4),  the  father,  "  being  advanced  in  yearsj^ 
may  himself  separate  his  sons^  either  dismissing  the  eldest 
with  the  best  share,  or  in  any  manner,  as  his  inclination 
may  prompt/'  Jimuta  Vahana  says  that  this  last  clause 
means  something  different  from  the  giving  of  an  extra  share 
to  the  first-born,  but  that  the  discretion  so  allowed  is  again 
restrained  by  the  subsequent  text  (xiii.  16),  which  forbids 
a  distribution  made  under  improper  influences,  or  contrary 
to  the  directions  of  law  {%).  If  these  passages  apply  also  to 
ancestral  property,  the  result  would  be  that  the  power  of 
distribution,  both  of  ancestral  and  self -acquired  property,  ' 
would  stand  on  the  same  footing.     The  father  might  divide 

(/)  Daya  Bhaga,  ii.  |  57;  2  W.  BlaoN.  148;  D.  K.  8.  vi.  f  8. 

(a)  Daya  Bhaga,  ii.  1 50,  76y  79.    See  as  to  extra  shares,  io.  §  87,  42,  74v 

(h)  Daya  Bhaga,  ii.  1 74,  76,  82 ;  Baghnnan^ana^  ii.  4. 

(i)  Daya  Bhaia,  ii.  §  8l--85« 
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either  sort  nnequally,  if  he  conld  find  any  justifying  pretext 
in  the  superior  qualities,  or  greater  necessities,  of  the  son 
whom  he  preferred.  The  Daya-krahma-sangraha,  however, 
limits  the  right  of  making  an  unequal  distribution  among 
sons,  in  consequence  of  their  superior  qualifications  or 
greater  necessities,  to  the  case  of  self-acquired  property, 
or  ancestral  movable  property,  such  as  gems,  pearls,  corals, 
gold,  and  other  effects  (%).  As  regards  ancestral  landed 
property,  the  only  inequality  it  appears  to  sanction  is 
the  special  share  for  the  elder  son  (Z).  In  the  case  of  a 
man's  own  self-acquired  property,  he  may  allot  it  as  he 
chooses,  subject  as  before  to  the  necessity  of  showing  some 
proper  ground  of  preference,  and  an  absence  of  improper 
motive  (m), 

§  450.  It  is,  of  course,  obvious  that  where  a  father  is 
allowed  to  prefer  one  son  to  another  on  the  ground  of  supe- 
rior piety  or  moral  qualifications,  and  is  himself  constituted 
as  the  sole  judge  of  such  qualifications,  it  is  merely  another 
way  of  saying  that  he  may  distribute  the  property  as  lie 
chooses.  A  little  hypocrisy  is  all  that  is  needed  in  order 
to  convert  illegality  into  legality  {n).  But  even  as  regards 
ancestral  immovable  property,  the  Bengal  pandits  appear 
in  two  cases  to  have  taken  the  view  which  is  suggested  by 
Jimuta  Vahana,  rather  than  that  which  is  expressed  by 
the  Daya-krama-sangraha  and  to  lay  it  down  that  grounds 
of  personal  preference,  actually  existing,  will  justify  a  father 
in  preferring  one  son  over  another  (o).  The  only  question 
that  arises  is,  whether  the  pandits  in  the  two  last  cases 
were  not  speaking  of  a  gift,  and  not  of  a  partition.  I  think 
they  were.    I  have  already  quoted  the  series  of  decisions 

(k)  D.  K.  S.  vi.  §  13, 18->20 ;  aco.  Jag&nnatlui,  8  Die.  89,  42,  and  pandits  in 
Bhowanny  Chum  y.  Ramkaunt,  2  S.  D.  202  (259) ;  2  W.  MacN.  2, 16. 

(0   lb.  §21. 

(m)  16. 1  8—16.  See  F.  MacN.  242—268.  In  the  Punjab  a  father  appears  to 
have  the  nght  to  divide  the  family  property  among  his  sons  in  uiy  proportions 
which  seem  fii  to  him,  but  if  the  division  is  thoroughly  unequal,  a  fresh  appor^ 
tionment  wiU  be  made  after  his  death.  Punjab  Customary  Law,  II.  169^  171| 
180,  222,  261. 

(n)  See  the  opinions  of  Pandits,  quoted  F.  MacN.  260 1  8  Dig.  1. 

(o)  F.  MacN.  260,  265. 
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in  Bengal  which  practically  affirm  the  right  of  a  father  to 
do  what  he  wishes  with  his  property.  They  seem  in  com- 
plete conflict  with  the  opinions  of  the  pandits  in  the  case  of 
Bhowan/ny  Chum  v.  Bamkaunt  (p).  Now  it  will  be  obseiv 
ved  that  throughout  the  opinions  of  the  pandits  in  the  latter 
case^  they  directed  their  attention  exclusively  to  the  law 
of  partition,  and  only  cited  texts  bearing  upon  that  law. 
In  the  opinions  cited  in  the  other  cases^  and  referred  to  in 
the  remarks  on  Bhowarmy  Chv/m^s  case^  they  directed  their 
attention  as  exclusively  to  the  law  of  gifts^  and  only  cited 
texts  showing  the  power  of  an  owner  of  property  to  dispose 
of  it  during  his  lifetime.  The  fact  is,  the  two  sets  of  texts 
are  quite  irreconcilable.  They  mark  different  periods  of 
law.  The  former  are  a  survival  from  the  time  when  the 
power  of  a  father  over  property  was  as  restricted  in  Bengal 
as  it  is  now  in  the  provinces  governed  by  the  Mitakshara. 
These  texts  probably  remained  unexplained  away,  because 
unequal  distributions  of  a  man's  whole  property  continued 
to  be  unusual.  The  texts  which  forbid  alienations  of  parti- 
cular portions  of  it  were  explained  away,  because  such 
alienations  became  common.  Jagannatha  tries  to  reconcile 
the  two  principles  which  allow  a  gift  to  one  in  preference 
to  another,  but  forbid  a  distribution  which  gives  more  to 
one  than  another  (q).  His  reasoning,  so  far  as  I  am  able 
to  follow  it,  appears  to  be,  that,  where  a  father  proceeds 
to  a  partition  with  his  sons,  he  divests  himself  of  his  pro- 
perty, with  a  view  to  its  vesting  again  in  those  who  are 
entitled  to  share  it  by  virtue  of  their  affinity  to  him.  That 
being  so,  it  can  only  vest  in  such  persons^  and  in  such 
proportions,  as  the  law  of  partition  directs.  But  when  he 
divests  himself  of  his  property  in  order  to  make  a  gift,  he 
immediately  vests  it  again  in  the  person,  be  it  a  stranger 
or  otherwise,  to  whom  he  delivers  the  possession.  The 
transaction  is  valid  if  it  conforms  to  the  law  of  gifts. 

(p)  2  8.  D.  202  (259) ;  antey  §  847.  See  this  case  disoiused  by  Sir  F.  MaoN. 
p.  283;  per  curiam,  Lakshmy  v.  Narasimha,  8  Mad.  H.  C.  42,  48j  Wilson's 
Works,  ▼.  76,  88. 

{q)  8  Dig.  6, 47. 
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Bliowanny 
Chom'a  case. 


Besoltof 


Now  tliis  is  really  all  that  was  decided  by  the  case  of  Bho^ 
ioanny  Chum  v.  BumkaunL  The  pandite  were  unanimous 
that  as  a  partition  the  transaction  was  bad.  In  this  they 
were  apparently  right.  They  differed  as  to  whether  it  would 
have  been  inviJid  for  want  of  possession,  if ,  as  a  partition,  it 
had  been  legal.  As  to  this  it  may  now  be  taken  that  their 
doubts  were  unfounded,  and  that  actual  possession  is  not 
necessary  in  order  to  make  a  partition  final  and  binding 
(§  454).  The  Judges  of  the  Sudder  Court  accepted  their 
finding  that  the  distribution  was  illegal.  If  so,  it  could  only 
take  effect  as  a  series  of  gifts.  But  viewed  in  this  light  it 
was  inoperative,  because  there  had  been  no  delivery  of 
possession  (§  353) .  The  result  would  be,  that  a  &ther  under 
Mitakshara  law,  in  dealing  with  his  self-acquired  property, 
or  any  other  property  in  which  his  sons  take  no  interest  by 
birth,  and  a  father  under  Bengal  law  in  dealing  with  any 
property,  may  distribute  it  as  he  likes.  If  he  conforms 
to  the  rules  of  partition,  the  transaction  will  be  valid  by 
mutual  agreement,  without  actual  apportionment  followed 
by  possession ;  but  if  he  does  not  conform  to  those  rules, 
then  he  must  deliver  the  share  to  each  of  the  sharers,  so  as 
to  make  a  valid  gift  to  each. 


Whore  only 
some  diyide. 


§  451.  A  partition  may  be  partial  either  as  regards  the 
persons  making  it,  or  the  property  divided.  Any  one 
coparcener  may  separate  from  the  others,  but  no  coparcener, 
except  perhaps  the  father,  can  compel  the  others  to  become 
separate  among  themselves.  A  father  may  separate  from 
all  or  from  some  of  his  sons,  remaining  joint  with  the  other 
sons,  or  leaving  them  to  continue  a  joint  family  with  each 
other  (r).  It  was  stated  in  two  Bengal  cases,  that  where 
one  brother  separates  from  the  others,  and  these  continue 
to  live  as  a  joint  family,  it  must  be  presumed  that  there  has 
been  a  complete  separation  of  all  the  brothers,  but  that  those 
who  Continue  joint  have  re-united  («).     But  that  seems  to 


(r)  MitakBhara,  i.  2,  §  2 ;  W.  &  B.  665. 

(s)  Jtiduh  Chunder  v.  JSenodbeharryt  I  Hyde,  214 ;  PetamburY.  HurUh  C/itin- 


Digitized  by 


Google 


MODE  OP  PARTITION.  535 

be  merely  a  question  of  fact.  If  notliing  appeared  bnt  tliat 
one  brother  bad  taken  bis  sbare,  and  left  tbe  family,  wbile 
tbe  otber  brothers  continued  exactly  as  before,  it  seems  to 
me  the  proper  presumption  would  be,  that  there  never  bad 
been  any  severance  in  their  interests  {t).  It  has  been 
soggQsted  by  Messrs.  West  and  Biihler  that  one  Bombay  Division 
decision  (of  which  they  disapprove)  lays  down  that  a  grand-  ^i^^^^- 
father  can,  by  his  will,  enforce  a  state  of  division  among 
his  grandsons.  The  case  referred  to  appears  to  me  only  to 
decide^  that  property  may  be  devised  in  such  a  way  that  the 
persons  to  whom  it  is  bequeathed,  if  they  take  it  under  the 
will,  will  take  it  in  severalty  and  not  as  joint  tenants  (ti). 
Such  a  state  of  things  would  be  quite  consistent  with  their 
remaining  undivided  in  other  respects.  Whether  a  grand- 
father could  so  bequeath  property  would  depend  upon  the 
nature  of  his  interest  in  it.  If  it  was  his  own  exclusive 
property,  of  course,  he  could  devise  it  on  any  terms  he 
liked.  But  if  it  was  ancestral  property,  which  would  by 
law  descend  to  his  grandsons  as  cpparceners,  I  doubt 
whether  he  could  by  his  will  compel  them  to  accept  it  with 
the  incidents  of  separate  property.  The  death  which  severed 
his  interest,  would  also,  as  I  imagine,  terminate  his  power 
over  the  property  (§  380).  A  different  case  recently  occur- 
red in  Madras.  A  father  with  three  sons  by  one  wife,  and 
two  sons  by  another,  executed  a  document  in  his  last  illness, 
directing  the  property  to  be  divided  into  three-fifths,  and 
two-fifths  shares,  with  a  small  reservation  for  himself. 
The  Court  found  that  the  document  was  intended  to  operate 
&om  its  date  as  an  actual  severance,  first,  of  the  interest  of 
his  sons  by  one  wife  from  that  of  his  sons  by  another; 
seefmcUy^  of  the  interests  of  all  his  sons  from  his  own 
during  his  life.  Neither  his  eldest  son,  who  was  of  age, 
nor  the  guardian  of  his  infant  sons,  were  parties  to  the 


dtfr,  15  Snth.  200 ;  Kesahram  v.  Nand  Kishore,  8  B.  L.  B.  (A.  G.  J.)  7 :  S.  C. 
11  Butli.  308. 

(«)  Upendra  Narrain  y.  Oopeenatht  9  Cal.  817. 

(u)  W.  A  B.  105, 666 ;  Lakshmihai  v.  Oanpat  Moroba.  4  Bom.  H.  C.  (O.  C.  J.) 
150;  S.  0.  on  appeal,  5  Bom.  H.  C.  (A.  G.  J.)  128. 
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suit.  It  was  held  by  tlie  Court  that  the  transaction  was  a 
partition  which  altered  the  status  of  the  sons  though  without 
their  consent^  by  virtue  of  the  special  authority  of  the  father. 
Muthti8awmy  Aiyer,  J.,  upon  a  review  of  the  native  authori- 
ties, said,  ^^  According  to  the  Hindu  law  it  is  competent  to 
a  father  to  make  a  partition  during  his  life,  and  the  partition 
so  made  by  him  binds  his  sons,  not  because  the  sons  are 
consenting  parties  to  the  arrangement,  but  because  it  is  the 
result  of  a  power  conferred  on  him^  though  subject  to  certain 
restrictions  imposed  in  the  interest  of  the  family.  In  cases 
like  this  the  question  is  not  whether  such  partition  is  a 
contract,  like  a  partition  made  among  brothers  after  their 
father's  decease,  but  whether  it  is  a  legal  transaction,  con« 
eluded  in  conformity  to  the  Hindu  law'*  (t?). 

AU  muat  be  Even  where  the  division  is  only  between  certain  members 

partiee  to  emt.  ^j  ^^^  family,  it  is  necessary,  unless  in  such  a  case  as  that 
just  cited,  that  all  the  members  should  be  parties  to  it,  as  the 
interests  of  all  are  necessarily  affected  by  the  separation  of 
any.  And  if  the  partition  is  effected  by  decree  of  Court,  all 
the  members  must  be  brought  before  the  Court,  either  aa 
plaintiffs  or  defendants  (to). 

Partition  alioTild  §  452.  Every  suit  for  a  partition  should  embrace  all  the 
comp  6  .  j^j^^  fajnily  property  («),  unless  different  portions  of  it  he  in 
different  jurisdictions,  in  which  case  suits  may  be  brought 
in  the  different  Courts  to  which  the  property  is  subject  (y) ; 
or  unless  some  portion  of  it  is  at  the  time  incapable  of  par- 
tition as  for  instance  from  being  in  the  possession  of  a 

(«)  KandoMomi  v,  DorcMami,  2  Mad.  817,  881. 

(to)  Naraimha  v.  Bamchendra,  1  Mad.  Bee.  62 ;  Pahcdadh  t.  Mt.  Luehmwu 
hutty,  12  Suth.  256. 

(a>)  Mann,  ix.  §  47 :  Dadjee  v.  Wittal^  Bom.  Sel.  Rep.  151 ;  Dasari  v.  Dasari, 
Mad.  Dec.  of  1861,  86 ;  Ruttun  Monee  v.  Brojo  Mohun^  22  Suth.  838 ;  HaiuAhtd 
V.  NathabhaA^  7  Bom.  H.  0.  (A,  0.  J.)  46 ;  per  curiam.  Narayan  v.  Ncmm 
Manoho/Tjih.  178,  aflBrmJTig  2  W.  A  B.  Introd.  17,  2nd  ed ;  Trimhak  v.  Narofon, 
11  Bom.  H.  C.  71.  See  per  Phear,  J.,  Pudmamani  v.  Jagadamha,  6  B.  L.  B. 
140,  Md  qv,  ?  HaridMY.  PranNtUh,  12  Cal.  566;  Jogendro  NcUhY,  Jugobundhu, 
14  Cal.  122. 

(y)  Lutchmana  Row  y.  Terimul  Bow,  4  Mad.  Jur.  241 ;  Suhha  Rau  ▼.  Rama 
Ran,  8  Mad.  H.  C.  876.  See  Jairam  v.  Atmaram,  4  Bom.  462 ;  Badha  Chum 
V.  Kripa,  5  Cal.  474. 
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mortgagee  (z).    And  if  a  member  sues  for  partition  of  pro- 
perty in  the  hands  of  the  defendant,  he  mast  bring  into 
hotchpot  any  undivided  property  held  by  himself,  even 
though  it  is  out  of  the  jurisdiction  of  the  Court,  and  thus  Partition  pre. 
make  a  complete  and  final  partition  (a) .    Hence,  where  there  ^piete ; 
has  been  a  partition  at  all,  the  presumption  is  that  it  was  a 
complete  one,  and  that  it  embraced  the  whole  of  the  family 
property.    Therefore,  if  property  is  afterwards  found  in  the 
exclusive  possession  of  one  member  of  the  family,  and  it  is 
alleged  that  such  property  is  still  undivided  and  divisible, 
the  proof  of  such  an  allegation  rests  upon  the  party  making 
it  (6).     But  there  may  be  a  partial  division,  of  such  a  nature  may  be  partial, 
that  the  coparcenary  ceases  as  to  scmie  of  the  property,  and 
continues  as  to  the  rest  (c).    Where  such  a  state  of  things 
exists,  the  rights  of  inheritance,  alienation,    &c.,   differ, 
according  as  the  property  in  question  belongs  to  the  members 
in  their  divided,  or  in  their  undivided,  capacity  (d) ;  or,  there 
may  be  such  a  partition  as  amounts  to  an  absolute  severance  or  imperfect,, 
of  the  coparcenary  between  the  members,  although  the  whole 
or  part  of  the  property  is  for  convenience,  or  other  reasons, 
left  still  unapportioned„  and  in  joint  enjoyment.    In  that 
case,  the  interest  of  each  member  is  divided,  though  the  pro- 
perty is  undivided.    That  interest,  therefore,  will  descend, 
and  may  be  dealt  with,  as  separate  property  (e).    Or,  lastly, 
there  may  be  a  partition  and  distribution  which  iis  intended 
to  be  final,  but  some  part  of  the  family  property  may  have 
been  overlooked,  or  fraudulently  kept  out  of  sight.    In  such  or  miataken* 
a  case,  when  the  property  is  discovered  it  will  be  the  sub-^ 

(z)  Pattaravy  r.  Audimula,  5  Mad.  H.  C.  419;  Narayan  y.  Pandurang,  12. 
B<na.  H.  C.  148. 

(a)  Ram  Lochun  y.  Rughoohur^  15  Snth.  Ill ;  Lfdiieet  ▼..  Rajcoomar,  25  SnUu. 
S58 ;  Hart  Narayan  y.  Qanpatrav,  7  Bom.  272. 

(b)  Narayan  y.  Nana  Manohar,  7  Bom.  H  G.  (A.  0.  J.)  158. 

(c)  Ace.  Kandasami  y.  Doraisami,  2  Mad.  824';  per  curiam,  4  M.  I.  A.  168. 
The  High  Ooiirt  of  Bengal  seems  to  think  that  a  partial  division  may  be  effected, 
hj  arrangement,  but  not  by  snit.    Radha  Chum  v.  Kripa,  5  Gal.  474. 

(d)  Patni  Mai  y.  Ray  Manohar,  5  S.  D.  840  (410) ;  Maccundaa  y.  Oanpatrao^ 
Perry's 0.0. 148;  W.  &  B.  844,  845,702;  F.  MaoN.  46;  2  Btra.  H.  L.887; 
1 W.  MacN.  58. 

(e)  Appovier  y.  Rama  Suhbaiuan.  11  M.  I.  A.  75 ;  S.  0. 8  Suth.  (P.  0.)  1 ; 
RevmnPeraad  y.  Radha  Beeby,  4  M.  I.  A.  187, 168;  S.  0.  7 Suth.  (P.  0.)  85^ 
Narayan  y.  Lakahmi  Ammali  8  Mad.  H.  O.  280. 
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ject  of  a  fresh  distribution^  being  divided  among  the  persons 
who  were  parties  to  the  original  partition^  or  their  repre- 
sentatives ;  that  is^  among  the  persons  to  whom  each  portion 
would  have  descended  as  separate  property  (/)•  But  the 
former  distribution  will  not  be  opened  up  again  {g) .  Where, 
however,  the  whole  scheme  of  distribution  is  fraudulent,  and 
Case  of  fraud,  especially  where  it  is  in  fraud  of  a  minor,  it  will  be  absolutely 
set  aside,  unless  the  person  injured  has  acquiesced  in  it, 
after  full  knowledge  that  it  was  made  in  violation  of  his 
rights  {h). 

S^t  for^i-  §  453^  Where  a  stranger  to  the  family  acquires  a  title  to  a 

against  a  itran-  portion  of  the  family  property,  by  purchase  or  under  ui 
execution,  he  is  entiUed  to  be  placed  in  possession  jointly 
with  the  other  members.  If  he  is  not  satisfied  with  joint 
possession,  and  desires  the  exclusive  possession  of  a  parti- 
cular portion  of  the  property,  his  remedy  is  by  suit  to  compel 
his  vendor  to  come  to  a  partition,  and  so  give  him  an  absolute 
title.  But  he  cannot  demand  a  partition  merely  as  to  the 
portion  over  which  he  has  a  claim.  The  vendor  must  have 
a  complete  and  final  partition,  so  that  all  the  &mily  accounts 
may  be  taken  against  him,  and  all  the  other  members  of  the 
family  must  be  made  parties  to  the  suit  (§  329).  Where  the 
suit  for  partition  is  brought  by  other  members  of  the  family, 
in  order  to  get  rid  of  the  joint  possession  of  the  stranger,  it 
has  been  held  by  the  Madras  High  Court  that  the  suit  may 
be  limited  to  their  share  in  the  particular  parcel  of  family 
property  which  had  been  sold  (t).  On  the  other  hand  the 
Calcutta  High  Court  has  ruled  that  in  this  case,  as  in  all 
others,  the  suit  must  be  one  for  a  complete  partition,  and 
that  this  is  not  a  mere  technical  objection,  because  on  parti- 
tion of  the  whole  of  the  joint  family  property,  the  whole 

(/)  Mann,  ix.  §  218;  Mitakshara,  i.  9,  §  1—8;  Daya  Bhaga,  mi.  §  1—8;  V. 
May.,  iT.  6,  §  8;  Lachman  t.  ScmwcU,  I  All.  543;  ante^  $  444.  See  as  to 
enlargement  of  share,  where  a  coparcener  dies  after  depree  and  pending  ^ipeal. 
Sakharam  v.  Hari  Krishna^  6  Bom.  118. 

ig)  Daya  Bhwa,  xiii.  §  6 ;  8  Dig.  400. 

(h)  VrUiaspati,  3  Dig.  899;  Mann,  ix.  §  47 ;  Daya  Bhaga,  xiii.  §5;  Mad.  Dec 
of  1859.  84;  lioro  Vishvanath  v.  Ganeah,  10  Bom.  U.  C.  444. 

(y)   Vhinna  8annya$i  t.  Surya,  5  Mad.  196. 
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land  so  alienated  by  a  single  member  might  fall  entirely  to 
the  share  of  the  alienor  {h). 

§  454.  PouBTH. — ^As  to  what  constitutes  a  partition,  it  is  How  effected. 
undispnted  that  it  may  be  effected  without  any  instrument 
in  writing  (Z).  Numerous  circumstances  are  set  out  by  the 
native  writers  as  being  more  or  less  conclusive  of  a  parti- 
tion having  taken  place,  such  as  separate  food,  dwelling, 
or  worship;  separate  enjoyment  of  the  property ;  separate 
income  and  expenditure;  business  transactions  with  each 
other,  and  the  like  (m).  But  all  these  circumstances  are 
merely  evidence,  and  not  conclusive  evidence,  of  the  fact  of 
partition.  Partition  is  a  new  atattia,  which  can  only  arise 
where  persons,  who  have  hitherto  lived  in  coparcenary,  Inteniion 
intend  that  their  condition  as  coparceners  shall  cease.  It  ^^'^^^^^ 
is  not  sufficient  that  they  should  alter  the  mode  of  holding 
their  property.  They  must  alter,  and  intend  to  alter,  their 
title  to  it.  They  must  cease  to  become  joint  owners,  and 
become  separate  owners  (n).  And  as,  on  the  one  hand,  the 
mere  cesser  of  commensality  and  joint  worship,  the  existence 
of  separate  transactions  (o),  the  division  of  income  (p),  or 
the  holding  of  land  in  separate  portions  {q),  do  not  establish 
partition,  unless  such  a  condition  was  adopted  with  a  view 
to  ]>artition  (r) ;  so,  on  the  other  hand,  if  the  members  of 
the  fomily  have  once  agreed  to  become  separate  in  title,  it 
is  not  necessary  that  they  should  proceed  to  a  physical 

(fc)  Koer  Hasmat  ▼.  8und^  Das,  11  Gal.  896. 

(n  iV  curiam,  Bwmn  Pwrsad  y.  Badha  Beeby,  4  H.  I.  A.  168 :  S.  0. 7  Satlt. 
(P.O.)  86. 

(m)  Nanda,  xiii.  C  86-48|  Mitaksbara.  it  12;  Daya  Bha«a,  xiv. ;  8  Dig. 
407—429 ;  2  W.  HaoN.  170,  n.  See  Huri$h  Chunder  y.  Mokhoda,  17  Snth.  564. 
As  to  the  effect  of  leparate  perfomianoe  of  religioas  rites,  see  GfoldstOoker, 
Administraiion  of  Hinda  law,  58. 

(n)  Mere  petHaomi  or  declarations  of  intention  are  not  sufficient.  MooJUa 
Keshee  v.  Oomabuttu,  14  Snth.    81 ;  a  O.  8  B.  L.  B.  896,  note. 

(o)  jBeimm  Perfod  y.  Badha  Seeby,  4  M.  I.  A.  168 ;  S.  G.  7  Snth.  (P.  G.)  85 ; 
NeMisU>J)ehY.Beerchwider,12U.  I.  A.  540;  S.  G.  8  B.  L.  B.  (P.G.)18;  8. 
O.  12  Snth.  (P.  O.)  21 ;  Anundee  v.  Khedoo,  14  M.  I.  A.  412 ;  S.  G.  18  Sath.  69 ; 
Chhdlnla  y.  Jodav&at,  8  Bom.  H.  G.  (O.  G.  J.)  87;  Narraina^,  Ve$raraghava, 
Had.  Deo.  of  1866,  280;  OarikawiH  y.  Sudani^  Mad.  Deo.  of  1861, 101 ;  KrisU 
nappa  y.  Bamaaawmy,  8  Mad.  H.  0.  25. 

vp)  Sonatwn  By$ack  y.  Jugautswmdree,  8  M.  I.  A.  66. 

fg)  Bunjeet  y.  Kooer,  1 1.  A.  9;  Amhika  y.  Sukhmanit  I  AU.  487. 

(r)  Bam  KUsen  y.  Sheonundun,  (P.  G.)  28  Sath.  412. 
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separation  of  the  particular  pieces  of  their  property.  ^'  If 
there  be  a  conversion  of  the  joint  tenancy  of  an  undivided 
family  into  a  tenancy  in  common  of  the  members  of  that 
undivided  &mily^  the  undivided  family  becomes  a  divided 
family  with  reference  to  the  property  that  is  the  subject  of 
that  agreement^  and  that  is  a  separation  in  interest  and  in 
rights  although  not  immediately  followed  by  a  de  facto  actual 
division  of  the  subject-matter.  This  may,  at  any  time,  be 
claimed  by  virtue  of  the  separate  right*'  («).  And  in  pro- 
vinces governed  by  the  Mitakshara,  if  a  brother  so  divided 
should  die  before  actual  separation  of  the  property,  his^ 
widow  would  succeed  to  his  share  {t).  On  the  same  prin- 
ciple a  decree  for  a  partition  dissolves  the  joint  tenure  from 
its  date ;  and  it  does  so  equally,  although  the  suit  was  not 
in  terms  a  suit  for  partition,  provided  the  relief  given  is 
inconsistent  with  the  continuance  of  the  joint  interest  (u). 
And  any  arrangement  by  which  one  member  of  the  fiunily 
abandons  his  rights  to  a  share  amounts  to  a  partition  in 
respect  to  the  property  so  abandoned,  even  though  he  takes 
no  specific  portion  in  its  place  (v). 


Bariiyof 
retmion. 


§  455.  BiuKiON  among  coparceners,  iliough  provided  for 
by  the  text-books,  is  of  very  rare  occurrence.  Sir  P.  Mac- 
Naghten  states  that  the  Pandits  of  the  Supreme  Court  of 
Bengal  told  him  that  no  instance  of  the  sort  had  ever  fallen 
within  their  knowledge,  nor  had  he  himself  ever  met  with  a 
case  {w).    It  is  obvious  that  the  same  reasons  which  make 


(«)  Apwmer  y.  Bama  SuhhcUyan,  11  M.  I.  A.  75 :  S.  0.  8  Suth.  (P.  C.)  1 ; 
Swranent  v.  Suranenif  18  M.  1.  A.  118 ;  S.  0. 12  Suth.  (P.  0.)  40 ;  Doorga  Per- 
shad  y.  ML  Kundtm,  1  I.  A.  55:  S.  0. 18  B.  L.  B.  285:  8.  O.  21  Sath.  214; 
Babaoi  y.  Kaahihai,  4  Bom.  157 1  Ashabai  y.  Haji  Tyeh.  9  Bom.  Ill ;  Te^  Protap 
y.  Champakalle,  12  Gal.  96 ;  Adi  Deo  y.  Dukharan,  5  AU.  582. 

it)  Qc^cbpatki  y.  Chjapathi,  18  M.  I.  A.  497|  S.  O.  6  B.  L.  B.  202;  14  Suth. 
(P.  0.)  88. 

(u)  Joy  Narain  y.  Grieh  Chwnder^  5 1.  A.  228 ;  S.  0. 4  Cal.  484 ;  Chidambaram 
y.  Gouri,  6  I.  A.  177 ;  S.  0.  2  Mod.  88.  The  Bombay  High  Court  holds  that  a 
decree  for  partition  does  not  operate  as  a  seyeranoe  so  long  as  it  remains  nnder 
appeal.    SaJcharam  y.  Hart  Krishna,  6  Bom.  118. 

(v)  BalJcrishna  y.  Savitribaii  S  Bom.  54;  Periaeami  v,  PeriasanU,  5  I.  A. 
61 ;  S.  C.  1  Mad.  812 ;  bat  see  AppaPiUa^fY,  Bunga  Pillay,6M»d.  71.  Where 
a  renunciation  by  one  member  oi  all  his  mterests  in  the  nunily  property  mm 
held  not  to  be  a  partition,  and  to  be  invalid  as  a  oontiact 

iw)  P.  MacN.  107. 
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partitions  more  frequent  will  tend  to  remove  all  motives  for 
reonion. 

The  leading  text  on  this  subject  is  that  of  Vrihaspati.  Who  may 
"He  who  beiDg  once  separated  dwells  again  through  affec- 
tion with  his  father,  brother,  or  paternal  uncle,  is  termed 
reunited/'  This  text  is  interpreted  literally  by  the  Mitak- 
shara,  and  the  authorities  of  Southern  India  and  Bengal,  as 
excluding  reunion  with  other  relations,  such  as  a  nephew, 
cousin,  or  the  like  ((c).  The  writers  of  the  Mithila  school, 
take  these  words,  not  as  importing  a  limitation,  but  as  offer- 
ing an  example.  Vachea^ati  says,  ''  The  first  principle  of 
reunion  is  the  common  consent  of  both  the  parties ;  and  it 
may  either  be  with  the  coheirs  or  with  a  stranger  after  the 
partition  of  wealth  (y)/'  The  Mayukha  agrees  with  him  so 
far  as  to  hold  that  other  persons  besides  those  named  by 
Vrihaspati  may  reunite ;  for  instance,  *'  a  wife,  a  paternal 
grandfather,  a  brother's  grandson,  a  paternal  uncle's  son, 
and  the  rest  also."  But  it  restricts  the  reunion  to  the 
persons  who  made  the  first  partition  (2).  This  view  is 
followed  in  Bombay,  where  it  has  been  held  'Hhat  the 
meaning  of  the  passage  of  Vriha^ati  which  is  the  founda- 
tion of  the  law,  is,  that  the  reunion  must  be  made  by  the 
parties,  or  some  of  them,  who  made  the  separation.  If  any 
of  their  descendants  think  fit  to  unite,  they  may  do  so;  but 
such  a  union  is  not  a  reunion  in  the  sense  of  the  Hindu 
law,  and  does  not  affect  the  inheritance"  (a).  No  such 
limitation  is  to  be  found  in  any  of  the  other  early  writers, 
who  only  mention  reunion  with  reference  to  the  law  of 
inheritance.  Dr.  Mayr  looks  upon  it  as  an  innovation, 
which  grew  out  of  a  feeling  that  it  was  unjust  that  a  man, 
by  reunion  with  distant  relations,  should  disappoint  the 

(fl)  Mitakshftra,  ii.  9,  §  8 1  Smriti  Chandrika,  xii.  §  1 ;  Daya  Bhaga,  xii.  $  8, 
4;D.K.8.v.§4. 

(y)  Vivada  Ohintamani,  801 :  D.  K.  S.  ▼.  §  5. 

(«)  V.May.,iv.9  51, 

(a)  Viih/vanath  v.  Kriahnaii,  8  Bom.  H.  G.  (A.  0.  J.)  69:  Ldkahmihai  ▼. 
Chinpat  Moroba,  4  Bom.  H.  0.  (0.  0.  J.)  166. 
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claims  of  those  wlio  would  otherwise  have  succeeded  to  him^ 
in  the  event  of  his  dying  without  issue  (6). 

Evidence.  ^  45g^  ^  ^j^^  presumption  is  in  favour  of  unioQ  unidl  a 

partition  is  made  out^  so  after  a  partition  the  presumption 
would  be  against  a  reunion.  To  establish  it^  it  is  necessary 
to  show,  not  only  that  the  parties  already  divided  lived  or 
traded  together,  but  that  they  did  so  with  the  intention  of 
thereby  altering  their  status,  and  of  forming  a  joint  estate 
with  all  its  usual  incidents  (c).  The  circumstance  that  one 
of  the  dividing  parties,  being  a  minor,  continued  to  Uve  on 
in  apparent  union  with  his  father,  would  not  be  conclusive, 
or  I  should  imagine,  even  prima  facie  evidence  of  a 
reunion  (d). 

ita  effect.  The  effect  of  a  reunion  is  simply  to  replace  the  re-uniting 

coparceners  in  the  same  position  as  they  would  have  been  in 
if  no  partition  had  taken  place.  But  with  regard  to  rights 
of  inheritance,  there  seems  to  be  some  distinction  between 
coparceners  in  a  state  of  original  union,  and  of  reunion. 
These  will  be  discussed  hereafter  (§  542). 


(b)  Mayr,  180. 

(c)  8  Dig.  612;  Smriti  Cbandriks,  xii.  §  2; 
0  M.  I.  A,  408;  S.  0.  4  Suth.  (P.  C.)  11; 


Prarikishen  J.  MothoorafHohv»t 
10  lii.  I.  A.  408;  B.  0.  4  Suth.  (P.  C.)  11;  Gopal  y.  iCefuiram,  7  SQth.85; 
Mam  Huree  v.  Trihee  Ram,  7  B.  L.  B.  836 ;  8.  0.  15  Sath.  442. 
id)  Kuta  BuUy  v.  Kuta  Chudappa,  2  Mad.  H.  0.  285. 
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CHAPTER  XVI. 

INHEEITANCB. 

Principles  of  Succession  in  Case  of  Males, 

§  457.  W«  liave  now  reached  tliat  point  in  the  develop-  inBeritanco 
xnent  of  Hindu  law  in  which  Inheritance^  properly  so  called^  property. 
becomes  possible.  So  long  as  the  joint  family  continued 
in  its  original  purity,  its  property  passed  into  the  hands  of 
successive  owners,  but  no  recipient  was  in  any  sense  the  heir 
of  the  previous  possessor  (§  246).  The  Bengal  law  made 
considerable  inroads  upon  this  system  by  allowing  the  share 
of  each  member  to  pass  to  his  own  direct  heirs  or  assignees, 
and  in  this  manner  even  to  pass  out  of  the  family  (a).  But 
the  rule  of  survivorship  still  governed  the  devolution  of  the 
share  where  a  coparcener  left  no  near  heirs,  and  determined 
its  amount.  When,  however,  property  came  to  belong  exclu- 
sively to  its  possessor,  either  as  being  his  own  self -acquisition, 
or  in  consequence  of  his  having  separated  himself  from  all  his 
coparceners,  or  having  become  the  last  of  the  coparcenary, 
then  it  passed  to  his  heir  properly  so-called.  It  must  always 
be  remembered,  that  the  law  of  Inheritance  applies  exclu- 
sively to  property  which  was  held  in  absolute  severalty  by 
its  last  male  owner.  His  heir  is  the  person  who  is  entitled 
to  the  property,  whether  he  takes  it  at  once,  or  after  the 
interposition  of  another  estate.  If  the  next  heir  to  the  pro- 
perty of  a  male  is  himself  a  male,  then  he  becomes  the  head 
of  the  family^  and  holds  the  property  either  in  severalty  or 
-in  coparcenary  (§  244)  as  the  case  may  be.  At  his  death  the 
devolution  of  the  property  is  traced  from  him.     But  if  the 

(a)  Ante,  S  488,  438. 
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property  of  a  male  descends  to  a  female^  she  does  not^  except 
in  Bombay^  become  a  fresh  stock  of  descent.  At  Her  death 
it  passes  not  to  her  heirs^  but  to  the  heirs  of  the  last  male 
holder.  And  if  that  heir  is  also  &  female^  at  her  deaths  it 
reverts  again  to  the  heir  of  the  same  male^  nntil  it  ultimately 
falls  upon  a  male  who  can  himself  become  the  starting  point 
for  a  fresh  line  of  inheritance  (&). 

SoocMsionneYer       §  458.  The  right  of  succession  under  Hindu  law  is  a  right 

m  ftTm  VB.W  n  a 

which  vests  immediately  on  the  death  of  the  owner  of  the 
property  (c)<  It  cannot  under  any  circumstances  remain 
in  abeyance  in  expectation  of  the  birth  of  a  preferable  heir^ 
not  conceived  at  the  time  of  the  owner's  death.  A  child 
who  is  in  the  mother's  womb  at  the  time  of  the  death  is^  in 
contemplation  of  law,  actually  existing,  and  will,  on  his 
birth,  devest  the  estate  of  any  person  with  a  title  inferior 
to  his  own,  who  has  taken  in  the  meantime  (d).  So,  under 
certain  circumstances,  will  a  son  who  is  adopted  after  the 
death  (e).  But  in  no  other  case  will  an  estate  be  devested 
by  the  subsequent  birth  of  a  person  who  would  have  been 
a  preferable  heir  if  he  had  been  alive  at  the  time  of  the 
death  (/}.  And  the  rightful  heir  is  the  person  who  is 
himself  the  next  of  kin  at  that  time.  No  one  can  claim 
through  or  under  any  other  person  who  has  not  himself 
taken.  Nor  is  he  disentitled  because  his  ancestor  could  not 
have  claimed.  For  instance,  under  certain  circumstances 
a  daughter's  son  would  be  heir,  and  would  transmit  the  * 
whole  estate  to  his  issae.  But  if  he  died  before  his  grand- 
father, his  son  would  never  take.     So,  again,  a  sister's  son 


tl: 


See  this  subject  discussed,  voit,  S  665,  et  seq, 

Betirement  into  a  religioixs  fife,  when  absolute,  amonnts  to  civil  death ;  1 
Stra.  H.  L.  186 ;  2  Dig.  525  :  V.  Daip.  10.  As  to  the  presumption  that  death 
has  taken  place,  see  Act  I  of  1872,  §  107, 108  [Evidence.^ 

id)  Per  curiam.  Tagore  v.  Tagore,  9  B.  L.  B.  897 ;  8.  C.  18  Snth.  859  j  Lakhi 
V.  Bhairdb,  5  8.  D.  815  (869) ;  Berogah  y.  Nuhokiasen,  Ser.  288. 

(e)  Ante,  §  171—179. 

(/)  Aulim  ▼.  Bejai,  6  8.  D.  224  (278) ;  Keiub  y.  BUhnoperaaud,  S.  D.  of  1869, 
u.  840 ;  Bamaaoondury  y.  Anund,  I  Snth.  858 ;  Kalidas  v.  Kriahant  2  B.  L.  &. 
(F.  B.)  108.  These  oases  most  oe  taken,  as  overraling  others  which  will  be 
found  at  2  W.  MaoN.  84, 98 ;  Mt  Solukhna  v.  Bamdolal,  1 S.  D.  824  (484) ;  Pran 
Nath  y.  Rajah  Qovind,  5  8.  D.  46  (50) ;  Sumhochunder  y.  Qunga,  6  8.  D.  284 
(291),  and  note.    See  however  Krishna  v.  Samit  9  Mad.  64,  po$t,  §  555. 
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will  inherit  in  certain  events,  tliougli  his  mother  would 
never  inherit.  And  the  son  of  a  leper  or  a  lunatic,  or  of  a 
son  who  has  been  disinherited  for  some  lawful  cause,  will 
inherit,  though  his  father  could  not  (g). 

§  459.  The  principle  upon  which  one  person  succeeds  to  Principle  of  rc- 
another  is  generally  stated  to  depend  on  his  capacity  for  ^^^  ®  ^^^ ' 
benefiting  that  person  by  the  offering  of  funeral  oblations. 
As  the  Judicial  Committee  remarked  in  one  case,  "  There 
is  in  the  Hindu  law  so  close  a  connection  between  their 
reUgion  and  their  succession  to  property  that  the  preferable 
right  to  perform  the  8hradh  is  commonly  viewed  as  govern- 
ing also  the  preferable  right  to  succession  of  property ; 
and  as  a  general  rule  they  would  be  expected  to  be  found 
in  union  {h)J'  I  have  already  (§  9)  suggested  that  this 
principle,  while  universally  true  in  Bengal,  is  by  no  means 
such  an  infallible  guide  elsewhere.  The  question  is  not 
only  most  interesting  as  a  matter  of  history,  but  most  im- 
portant as  determining  practical  rights.  I  shall,  therefore, 
proceed  to  examine  the  principles  which  determine  the  order 
of  succession  both  under  the  Daya  Bhaga  and  the  Mitak- 
shara.  In  this  enquiry  I  shall  reverse  the  usual  order,  and 
examine  first  the  modem,  or  BeAgal,  system  (i).  When 
we  have  seen  what  is  the  logical  result  of  the  doctrine  of 
religious  efficacy,  it  will  be  easier  to  ascertain  how  far  that 
doctrine  can  be  applicable  under  a  system  where  no  such 
results  are  admitted. 


(o)  See  per  Hollowayy  J.,  Chelikcmi  v.  Suranenty  6  Mad.  H.  0.  287,  288; 
Batkrishna  v.  Scmtrihai,  8  Bom.  54 ;  and  posL  §  491,  520,  531,  555. 

(M  Soorendronath  v.  Mt  Heeramonee,  12  M.  I.  A.  96 ;  «.  C.  1  B.  L.  R, 
(P.  C.)  26 ;  8.  C.  10  Suth.  (P.  C.)  36 ;  see  too  per  euriamj,  Katuma  Natchiar  v. 
Eajah  of  Shiva^ungaj  9  M.  I.  A.  610;  8.  C.  2  Suth.  (P.  0  )  81 ;  Neelkisto  Deh 
V.  Beerchunder,  12  M.  I.  A.  541 ;  S.  0.  8  B.  L.  R.  (P.  C.)  18 ;  S.  C.  12  Suth. 
(P.  C.)  21 ;  Tagore  v.  Tagore,  9  J3.  L.  R.  894 ;  S.  C.  18  Suth.  859. 

(i)  The  whole  dootrine  of  religious  efficacy  haa  been  most  elaborately  discussed, 
especially  by  the  late  Mr.  Justice  Dioarkanauth  Mitter,  in  some  decisions  of  the 
Bengal  High  Court,  to  which  I  shall  frequently  refer.  Amrita  v.  Lakhiriarayan, 
2  B.  L.  B.  (F.  B.)  28  J  S.  0.  8uh  nomine.  Omrit  v.  Luckhee  Narain,  10  Suth. 
(F.  B.)  76;  Gum  v.  Anand,  5  B.  L.  R.  15 ;  S.  C.  18  Suth.  (F.  B.)  49 ;  Qohind 
V.  Mohesh,  15  B.  L.  R.  35 ;  8.  C  23  Suth.  117 ;  see  also  V.  N.  Mandlik,  Intro- 
duction.  zzxvi.  and  p.  845.  A  very  full  account  of  the  whole  system  of  Shradha 
wiU  be  toond  in  Mr.  Rajkomar  Sorvadhikari's  Lectures,  pp.  73—128. 
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Funeral 
offeriugv. 


Rapinda. 
Sakulya. 
Samanodaka. 


§  460.  A  Hinda  may  present  three  distinct  sorts  of  offer- 
ing to  his  deceased  ancestors ;  either  the  entire  funeral  cake, 
which  is  called  an  undivided  oblation^  or  the  fragments  of 
that  cake  which  remain  on  his  hands,  and  are  wiped  off  it, 
which  is  called  a  divided  oblation,  or  a  mere  libation  of 
water.  The  entire  cake  is  offered  to  the  three  immediate 
paternal  ancestors,  i.e.,  father,  grandfather,  and  great- 
grandfather. The  wipings,  or  lepa,  are  offered  to  the  three 
paternal  ancestors  next  above  those  who  receive  the  cake, 
t.e.,  the  persons  who  stands  to  him  in  the  fourth,  fifth,  and 
sixth  degree  of  remoteness.  The  libations  of  water  are 
offered  to  paternal  ancestors  ranging  seven  degrees  beyond 
those  who  receive  the  lepa,  or  fourteen  degrees  in  all  from 
the  offerer ;  some  say  as  far  as  the  family  name  can  be  traced. 
The  generic  name  of  sapinda  is  sometimes  applied  to  the 
offerer  and  his  six  immediate  ancestors,  as  he  and  all  of  these 
are  connected  by  the  same  cake,  or  pinda.  But  it  is  more 
usual  to  limit  the  term  sapinda  to  the  offerer  and  the  three 
who  received  the  entire  cake  (k).  He  is  called  the  aahulya 
of  those  to  whom  he  offers  the  fragments,  and  the  samanodaJca 
of  those  to  whom  he  presents  mere  libations  of  water  (Q. 
Now,  upon  first  reading  this  statement,  one  would  suppose 
the  theory  of  descent  to  be  this :  that  a  deceased  owner  was 
related  in  a  primary  and  special  degree  to  persons  in  the 
three  grades  of  descent  next  below  himself ;  in  a  secondary, 
and  less  special  degree,  to  persons  in  the  three  grades  below 
the  former  three;  and  in  a  still  more  remote  manner  to  a 
third  class  of  persons  extending  to  the  fourteenth  degpree  of 


{k)  This  narrower  tignifioation  seems  to  be  unknown  to  the  Mitakshaxa,  see  pot/, 
§  469,  note.  This  distinction  is  expressly  stated  by  Bandhayana,  (i.  5, 11.  §  9, 
10,)  as  follows :  **  The  {p^eat-grandfather,  the  gpnajidfather,  the  ntther,  oneself,  the 
uterine  brothers,  the  son  by  a  wife  of  equal  rank,  the  grandson  and  the  great- 
grandson — these  they  call  sapindas,  but  not  the  great-grandson's  son — and 
amon^  these  a  son  and  a  son's  son  together  with  their  fauier  are  sharers  of  an 
undivided  oblation.  The  sharers  of  divided  oblations  they  call  Sakulyaa."  Ra^hn- 
nandana  after  explaining  this  passage,  says,  that  "  this  relationship  of  Sapinda 
(extending  no  further  than  the  fourth  degree)  as  well  as  that  of  Sakulyas,  is 
propounded  relatively  to  inheritance.  But  relatively  to  mourning,  marria^,  and 
the  like,  those  too  that  partake  of  the  remnants  of  oblations  are  denominated 
Bapindas,"  xi.  8. 

(0  Manu,  iii.  §  122—125,  215,  216 ;  v.  S  60 ;  ix.  §  186,  187 ;  Baudhayana,  i.  5, 
C  1 ;  Daya  Bhaga,  xi.  1,  §  37—42 ;  Viramit.,  p.  154,  §  11 :  Ck)lebrooke,  Essays 
(cd.  1858),  90, 101--117. 
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descent.  Bat  the  actual  theory  is  much  more  complicated.  Theory  rela- 
In  the  first  plaoe^  sapindaship  is  mutual.  He  who  receives  *°°*  ^' 
offerings  is  the  sapinda  of  those  who  present  them  to  him^ 
and  he  who  presents  offerings  is  the  sapinda  of  the  person 
who  receives  them.  Therefore,  every  man  stands  as  the 
centre  of  seven  persons,  six  of  whom  are  his  sapindas, 
though  not  all  the  sapindas  of  each  other.  He  is  equally 
the  sapinda  of  the  three  above,  and  of  the  three  below  him. 
Farther,  a  deceased  Hindu  does  not  merely  benefit  by 
oblations  which  are  offered  to  himself.  He  also  shares  in  the 
benefit  of  oblations  which  are  not  offered  to  him  at  all, 
provided  they  are  presented  to  persons  to  whom  he  was  him- 
self bound  to  offer  them  while  he  was  alive.  Ajs  Mr.  Justice 
Afi^^  said,  ^'  If  two  Hindus  are  bound  during  the  respec- 
tive terms  of  their  natural  life  to  offer  funeral  oblations  to  a 
common  ancestor  or  ancestors,  either  of  them  would  be 
entitled  after  his  death  to  participate  in  the  oblations  offered 
by  the  survivor  to  that  ancestor  or  ancestors ;  and  hence  it 
is  that  the  person  who  offers  those  oblations,  the  person  to 
whom  they  are  offered,  and  the  person  who  participates  in 
them,  are  recognized  as  sapindas  of  each  other''  (m). 

§  461.  The  sapindas  just  described  are  all  agnates,  that  Agnates. 
is  persons  connected  with  each  other  by  an  unbroken  line 
of  male  descent.    But  there  are  other  sapindas  who  are 
cognates,  or  connected  by  the  female  line.    The  only  defini-  Cognates. 
tion  of  the  cognate,  or  bandhu  (if  it  may  be  called  one),  in  Bandhns. 
the  Mitakshara,  is  contained  in  ii.  5,  §  3,  last  clause :  "  For 
ihinna-gotra  sapindas  are  indicated  by  the  term  bandhu" 
or  as  Mr.  Colebrooke  translates  it,  "For  kinsmen  sprung 
from  a  different  family,  but  connected  by  funeral  obla- 
tions (n),  are  indicated  by  the  term  cognate.*'     Tbe  defini- 


(m)  Gura  y.  Ancmd,  6  B.  L.  B.  89;  B.  0.  18  Suth.  (P.  B.)  40,  citing  Daya 
Bhajra,  zl  1.  S  88.  See  too  the  Nirnaya  Sindhn,  cited  Amrita  v,  Lakhtnarayan, 
2  B.  L.  B.  (P.  B.)  84 :  8.  0. 10  Suth.  (P.  B.)  76,  and  per  Mitter,  J.,  in  S.  0. 2  B. 
L.R.(P.B.)82;8IHg.4B8.  .  ^       ^     ^^^,     ^^^      _. 

(n)  It  wdl  be  seen  hereafter  that  it  is  more  than  donbtful  whether  Vijna- 
nesrara  in  using  the  term  $apinda  intended  to  refer  to  funeral  oblations  at  all* 
8eei)O0e,S  469-472. 
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tion  given  by  Jimuta  Yahana  is  fuller: — "Therefore  a 
kinsman^  whether  sprung  from  the  family  of  the  decease^^ 
though  of  different  male  descent,  as  his  own  daughter's 
son,  or  his  father's  daughter's  son,  or  sprung  from  a  differ- 
ent family,  as  his  maternal  uncle  or  the  like,  being  allied 
by  a  common  funeral  cake,  on  account  of  their  presenting, 
offerings  to  three  ancestors  in  the  paternal  and  the  mater- 
nal family  of  the  deceased  owner,  is  a  sapinda"  (o).  Now, 
the  mode  in  which  cognates  come  to  be  connected  with  the 
agnates  by  funeral  oblations  is  by  means  of  that  ceremony 
bhradhf  which  is  called  the  Parvana  Shradh,  and  which  is  one  of 

the  principal  of  the  series  of  offerings  to  the  dead.  *'  This 
ceremony  consists  in  the  presentation  of  a  certain  number 
of  oblations,  namely,  one  to  each  of  the  first  three  ancestors 
in  the  paternal  line  and  maternal  lines  respectively ;  or,  in 
other  words,  to  the  father,  the  grandfather,  and  the  great- 
grandfather in  the  one  line,  and  the  maternal  grandfather, 
the  maternal  great-grandfather,  and  the  maternal  great- 
great-grandfather  in  the  other"  (p).  This  would  give  one 
explanation  of  the  texts  which  state  that  sapindaship  does 
not  extend  on  the  side  of  the  father  beyond  the  seventh 
degree,  and  on  the  mother's  side  beyond  the  fifth  (g) .  The 
sapinda  who  offers  a  cake  as  bandhu  is  the  fifth  in  descent 
from  the  most  distant  maternal  ancestor  to  whom  he  offers 
it.  Now,  on  the  principle  of  participation  already  stated, 
any  bandhu  who  offers  a  cake  to  his  maternal  ancestors  will 
be  the  sapinda,  not  only  of  those  ancestors,  but  of  all  other 
persons  whose  duty  it  was  to  offer  cakes  to  the  same  ancestors. 
But  the  maternal  ancestors  of  A.  may  be  the  paternal  or 
maternal  ancestors  of  B.,  and  in  this  manner  A.  will  be  the 

(o)  D.  Bh.  xi.  6,  §  19 ;  translated  by  Mr.  J.  Mitter,  6  Cal.  263. 

(p)  Per  Mr.  Justice  Mitter^  Chiru  v.  Anand,  5  B.  L.  E.  40 ;  S.  C.  18  Snth. 
(P.  B.)  49 ;  Daya  Bhaga,  xi.  6,  §  18,  19  ;  Mann,  ix.  §  132 ;  3  Dig.  165,  note  by 
Colebrooke.  It  will  be  observed  that  the  paternal  ancestors  are  counted  inclu- 
sive of  the  father ;  the  maternal  exclusive  of  the  mother.  See  too  Dattaka 
Mimamsa,  iv.  §  72,  note  by  Sutherland. 

(g)  Vrihat  Manu,  cited  Dattaka  Mimamsa,  vi.  §  9;  Gautama^  ib.  g  11 ;  Yajna- 
valkya,  i.  §  68.  It  is  more  probable,  however,  that  the  original  texts  simply 
stated  an  arbitrary  rule  as  to  the  degree  of  aflinity  which  excluded  intermarriage. 
Seepostj  §  469. 
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handhu,  or  bhinna^gotra  sapinda  of  B.,  bott  being  under  an 
obligation  to  offer  to  tlie  same  persons. 

§  462.  Lastly. — ^Although  here  I  am  anticipating  the  next  Belationship  to 
chapter,  a  man  is  the  sapinda  of  his  mother,  grandmother,    ®     ^' 
and  great-grandmother  for  a  double  reason ;  first,  because 
they  become  part  of  the  body  of  their  respective  husbands, 
and  nextj  because  the  cakes  which  are  offered  to  a  man's  Females. 
inale  ancestors  are  also  shared  in  by  their  respective  wives  (r) . 
And  so  the  wife  is  the  sapinda  of  her  husband ;  both  as 
being  the  surviving  half  of  his  body,  and  because  in  the 
absence  of  male  issue  she  performs  the  funeral  obsequies  {s). 

Hence  the  table  of  descents  will  stand  as  follows  :—  Tables  of 

descent. 


Sapindos.  Sakuljas.  Samanodakos. 


Gotraja       ^  Bhinna-gotra 

(of  the  same  family.)      (of  different  family.) 

t ■ »  I 

Males.  Females.        Bandhns 

Agnates.  (cognates.) 

§  463.  This  will  all  be  made  clearer  by  reference  to  the  Gotraja 
accompanying  diagrams.     The  owner,  who  is  called  in  the  ^^^     ' 
Daya  Bhaga  the  middlemost  of  seven,  is  the  sapinda  of  his 

great-great-grandfather. 

c > 

great-grandfather.  great-great-nncle. 


L 

r 


grandfather.                 great-uncle. 
! ,  V 


father.  nncle, 

J <w 


OwNEB.  brother.  son.  grandson. 


son. 
I 


son.         daughter.  nephew.  grandson, 

grandson.       son.  grandnephew. 

great-grandson.  great-grandnephew. 
great-great-grandson. 

own  son,  grandson,  and  great-grandson,  because  they  offer  the 

(r)  Manu,  ix.  §  46 ;  Daya  Bhaga,  xi.  6,  5  8 ;  8  Dig.  519,  598, 626  s  Colebrooke, 
Essays,  116 ;  Lalluhhai  y.  Manhuvarhai,  2  Bom.  420,  440,  445. 
{8}  Mitakshara,  ii.  l,  §  6,  6  j  Yivada  Ohintamani,  290. 
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cake  to  himj  and  they  are  his  sa^pinddB,  as  he  reoeives  it  from  SapindaB  and 

them.    Bat  his  great-great-grandson  is  only  his  «a&ii2ya.  So         ^^^ 

also  he  is  the  sapinda  of  his  own  father^  grandfather^  and 

great-grandfather^  because  he  offers  the  cake  to  them^  and 

they  are  his  sapindasj  because  they  receive  it  from  him.  But 

he  and  his  great-great-grandfather  are  only  aakulyaa  to  each 

other.    Next  as  regards  collaterals.    The  owner  receives  no 

cake  from  his  own  brother,  but  he  participates  in  the  benefit 

of  the  cakes  which  the  brother  offers  to  his  own  three  direct 

ancestors^  who  are  also  the  three  ancestors  to  whom  the 

owner  is  bound  to  make  offerings.     So  the  nephew  offers 

cake  to  his  own  three  ancestors^  two  of  whom  are  the  father 

and  grand&ther  of  the  owner;  and  the  grandnephew  to  his 

three  ancestors,  one  of  whom  is  the  father  of  the  owner. 

All  of  these,  therefore,  are  the  sapincUia  of  the  owner^ 

though  they  vary  in  religious  efficacy  in  the  ratio  of  three, 

two,  and  one.    But  the  highest  ancestor  to  whom  the  great- 

grandnephew  offers  cakes  is  the  brother  of  the  owner.    He 

is  therefore  not  a  sapinda  ;  but  he  is  a  eahulya,  because  he 

presents  divided  offerings  to  the  owner's  three  immediate 

ancestors.     Similarly  the  owner's  uncle  and  great-uncle 

present  cakes  to  two  and  one  re^>eotively  of  the  ancestors 

to  whom  the  owner  is  bound  to  present  them.    They  are 

therefore  his  swpvndas.    But  the  great-great-uncle  is  not  a 

sapinda,  since  he  is  himself  the  son  of  a  sahuh/a,  and 

presents  cakes  to  persons  all  of  whom  stand  in  the  relation 

of  sakulya  to  the  owner. 

§  464.  We  now  come  to  the  handhiis,  whose  relationship  Bandlras* 
is  more  complicated.  There  are  two  classes  of  bandhus 
referred  to  by  the  Bengal  writers,  and  who  alone  can  be 
brought  within  the  doctrine  of  religious  efficacy  (6) ;  those 
ex  parte  patemd  and  ex  parte  matemd.  The  first  class  will 
be  found  in  the  accompanying  pedigree.  Their  sapindaship 
arises  from  the  fact  that  they  offer  cakes  to  their  maternal 
ancestors,  who  are  also  the  paternal  ancestors  of  the  owner. 

(b)  Daya  Bhaga,  zi.  6,  §  8-20 ;  D.  E.  S.  i.  10,  §  1—20.    Ab  to  other  bondlias, 
»«epo«e,  §472. 
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Bandlms  ex 
parte  patent. 


For  instance^  the  sister's  son^  in  addition  to  the  oblations 
which  he  presents  to  his  own  father^  &o.,  presents  oblations 
to  the  three  ancestors  of  his  own  mother,  who  are  also  the 
three  ancestors  of  the  owner.  The  aunt's  son  presents  them 
to  two,  and  the  grandannt's  son  to  one  of  his  three  ancestors. 
These  persons,  therefore,  all  come  within  the  definition  of 
handhua,  as  being  persons  of  a  different  family,  connected 
by  funeral  oblations,  though  with  different  degrees  of 
religious  merit.  But  the  great-grandaunt's  son  is  not  a 
handhu,  because  the  ancestors  to  whom  he  presents  cakes 
are  the  sakulyas  only  of  the  owner.  Following  out  the 
same  principle,  it  will  be  seen  that  the  grandsons  by  the 
female  line  of  the  uncle  and  the  granduncle,  of  the  brother 
and  the  nephew,  are  all  bandhus.  But  the  son  of  the 
grandnepheVs  daughter  is  not  a  bandhu.  Similarly  in  the 
descending  line,  the  sons  of  the  owner's  daughter,  grand- 
daughter, and  great-granddaughter  are  bandhus,  as  they 
all  present  cakes  to  himself.  But  the  offerings  made  by 
the  son  of  his  great-great-granddaughter  do  not  reach  as 
far  as  the  owner,  and  therefore  he  is  not  a  bandhu.  It  will 
be  observed  that  the  above  pedigree  always  stops  with  the 
son  of  the  female  relation.  The  reason  of  this  will  be  seen 
on  referring  to  the  smaller  pedigree  in  the  same  sheet. 
The  grandson  of  the  owner's  daughter  will  present  cakes  to 
his  own  paternal  ancestors,  that  is  to  the  owner's  grandson, 
and  to  X.  and  Y.,  and  also  to  his  own  maternal  ancestors, 
that  is  to  B.,  C,  and  D.  But  none  of  these  are  persons  to 
whom  the  owner  is  bound  to  make  oblations,  and  five  of 
them  are  complete  strangers  to  him.  And  so,  of  course,  it 
is  in  every  other  similar  case. 


Bandhns  esD 
parte  matemA. 


§  465.  The  bandhiis  ex  parte  matemd  will  be  found  in  the 
next  pedigree.  They  differ  from  those  just  described  in 
being  connected  with  the  owner  through  his  maternal 
ancestors  instead  of  his  paternal  ancestors.  Those  on  the 
left  side  of  the  pedigree  are  the  agnates  of  these  maternal 
ancestors,  while  those  on  the  right  side  are  cognates,  and  are, 
therefore,  removed  from  the  owner  by  a  double  descent  in 
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the  female  line.  The  explanations  already  given  will  render 
it  unnecessary  to  go  through  the  table  in  detail.  The  owner 
is  bound  to  offer  cakes  to  his  own  maternal  gT^ndfather, 
great-grandfather,  and  great-great-grandfather,  and  there- 
fore the  other  persons  who  make  similar  offerings  to  them, 
or  to  any  of  them,  are  his  bandhits.  All  the  males  in  the 
table  except  the  great-grandsons  on  the  left  are  such 
bandhtcs. 

Ennmeration  is  §  466.  The  letters  D.  B.,  D.  K.  and  M.,  attached  to  the 
not  exhauBtive.  ^^q^^  {^  ^}iq  abovo  pedigrees,  point  out  which  of  the  persons 
there  described  are  specifically  enumerated  by  the  Daya 
Bhaga,  Daya-krahma-sangraha  and  Mitakshara.  It  will  be 
observed  that  very  few  are  set  out  by  Vijnanesvara  ;  that 
many  unnoticed' by  him  are  named  by  the  Daya  Bhaga,  and 
still  more  which  are  omitted  by  the  Daya  Bhaga  are  suppHed 
by  the  Daya-krahma-sangraha ;  but  that  in  table  No.  I  many 
are  wholly  passed  over  who  yet  come  within  the  definition 
of  bandhuj  and  are  even  more  nearly  related  than  those  who 
are  expressly  mentioned.  The  daughter's  son  is  really  only 
a  bandhu,  though  he  is  always  placed  in  a  distinct  category 
on  grounds  which  will  be  stated  hereafter  (§  518).  But  the 
sons  of  the  granddaughter  and  great-granddaughter  offer 
oblations  direct  to  the  owner  himself,  which  no  other  bandhu 
does  except  the  daughter's  son.  Obviously,  therefore,  they 
should  rank  before  bandhus  who  only  offer  to  the  owner's 
ancestors.  So  the  son  of  the  grandniece  is  omitted,  thou^ 
he  stands  in  exactly  the  same  relation  to  the  son  of  the 
niece,  who  is  included,  as  the  grandnephew  does  to  the 
nephew  (A).  At  one  time  it  was  supposed  that  no  bandhu 
could  be  recognized  who  was*  not  expressly  named  in  the 
authorities  which  governed  each  province.  On  this  ground 
the  sister's  son  {%),  and  the  granduncle's  daughter's  son 
were  rejected  in  Madras  {k) ;  and  the  sons  of  the  grand- 


(h)  His  title  has  reoenUy  been  ftffinned,  Kashee  Mohun  t.  Raj  Qobiiid,  84 
Suth.  229. 
{%)  SeeiK)s^§631. 
(k)  Kisseri  y.  Javallah,  3  Mad.  H.  0.  346. 
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daughter  and  great-granddaagliter  {I),  and  the  son  of  the 
uncle's  daughter  in  Bengal  (m).  Bat  it  is  now  settled,  after 
an  unusually  full  discussion  of  the  whole  subject^  that  the 
examples  given  in  the  different  commentaries  are  illustrative 
and  not  exhaustive,  (n)  and  that  if  any  one  comes  within  the 
definition  of  a  bandhuy  he  is  entitled  to  succeed  as  such, 
although  he  is  nowhere  specifically  named  (o). 

§  4?67.  I  have  now  pointed  out  the  manner  in  which  the 
principle  of  religious  efficacy  applies  to  the  different  male 
heirs  who  are  recognized  by  Bengal  law.  As  to  the  grounds 
upon  which  one  heir  is  preferred  to  another,  the  following 
rules  may  be  laid  down. 

1.  Each  class  of  heirs  takes  before,  and  excludes  the  Principles  of  • 
whole  of,  the  succeeding  class.     "  The  aapindas  are  allowed  P""®^®^®^^®* 
to  come  in  before  the  saJculyaa,  because  undivided  oblations 

are  considered  to  be  of  higher  spiritual  value  than  divided 
ones;  and  the  aakulyas  are  in  their  turn  preferred  to  the 
samanodakaa,  because  divided  oblations  are  considered  to 
be  more  valuable  than  libations  of  water*'  {p). 

2.  The  offering  of  a  cake  to  any  individual  constitutes  a 
superior  claim  to  the  acceptance  of  a  cake  from  him,  or  the 
participation  in  cakes  offered  by  him.  On  this  ground  the 
male  issue,  widow,  and  daughter's  son  rank  above  the  ascend- 
ants^ or  the  brothers  who  offer  exactly  the  same  number  of 
cakes  as  the  deceased  {q). 


O)    2  W.  MaeN.  81 ;  contra^  8  Dig.  530. 

(m)  Qohindo  v.  Woomesh  Suth.  Sp.  No.  176,  overruled  by  Quru  v.  Anand. 
5  B.  L.  B.  15;  8.  C.  18  Suth.  (P.  B.)  4». 

(n)  Apararka  savs  that  handhvA  are  the  sons  of  the  father's  sister,  mother's 
flistor,  and  maternal  uncle's  son,  and  similar  kinsmen.    Sarvadhikari,  428. 

(o)  QridhaH  v.  Benqal  Qovemmmt,  12  M.  I.  A.  448  j  S.  C.  1  B.  L.  R.  (P.  C.) 
44;  8.  G.  10  Suth.  (P.  G.)  82;  An.rita  t.  Lakhinarayan,  2  B.  L.  B.  (F.  B^  28; 
8.  0. 10  Suth.  (F.  B.)  76 ;  Gurtu  v.  Anand,  5  B.  L.  B.  15  ;  8.  C.  13  Suth.  (F.  B.) 
49:  Bataa  Suhhu  ▼.  Ponrtappa.  5  Mad.  69. 

(p>  Per  Miner,  J.,  Ouru  v.  Anand,  6  B.  L.  B.  88 ;  S.  C.  13  Suth.  (F.  B.)  49 ; 
anproTed»  Oohind  ▼.  Moheah,  15  B.  L.  B.  47 :  B.  C.  23  Suth.  117 ;  Degwmher  v. 
MoU  Lai,  9  Cal.  668. 

iq)  8Dig.499,503;  Daya  Bhaga,  zi.  1,  S  32-40,  43;  zi.  2,§  1,  2;  xi.  5, 
§3. 
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3.  Those  who  offer  oblations  to  both  paternal  and  mater- 
nal ancestors  are  saperior  to  those  who  offer  only  to  the 
paternal.  Hence  the  preference  of  the  whole  to  the  half- 
blood  (r). 

4.  ''  Those  who  are  competent  to  offer  funeral  cakes  to 
the  paternal  ancestors  of  the  deceased  proprietor,  are  inyari- 
ably  preferred  to  those  who  are  competent  to  offer  such 
cakes  to  his  maternal  ancestors  only;  and  the  reason 
assigned  for  the  distinction  is,  that  the  first  kind  of  cakes  are 
of  saperior  religious  efficacy  in  comparison  to  the  second." 
And  this  rule  extends  so  far  as  to  give  a  preference  to 
one  who  offers  a  smaller  number  of  the  superior  oblations 
over  one  who  offers  a  larger  number  of  the  inferior  8ort(tf). 

5.  ''  Similarly,  those  who  offer  larger  numbers  of  cakes  of 
a  particular  description  are  invariably  preferred  to  those 
who  offer  a  less  number  of  cakes  of  the  same  description; 
and  where  the  number  of  such  cakes  is  equal,  those  that  are 
offered  to  nearer  ancestors  are  always  preferred  to  those 
offered  to  more  distant  ones.'' 

''  The  same  remarks  are  equally  applicable  to  the  sahiUyas 
and  samanodakaa"  (t). 

Cognatea  not  The  result  of  these  rules  in  Bengal  is,  that  not  only  do 

^^^^^^  all  the  bandhvs  come  in  before  any  of  the  aakulyaa  or 
aamanodakasj  but  that  the  handhua  themselves  are  sifted 
in  and  out  among  the  agnates,  heirs  in  the  female  line  fre- 
quently taking  before  very  near  sapindas  in  the  direct  male 
line,  on  the  principle  of  superior  religious  efficacy  (ti).     In 


(r)  8  Dig.  480,  619 ;  Daya  Bhaga,  ji.  5,  S  12. 

is)  Per  Mitter,  J.,  5  B.  L.  B.  89;  supra,  note  (p) ;  Oohind  v.  MohesK  16  B. 
L.  B.  85 ;  S.  C.  28  Suth.  117.    See  this  onae.post,  §  587. 

(e)  Per  Mitter,  J.,  5  B.  L.  B.  89;  approTed,  16  B.  L.  B.  47;  antej  note  (p)  j 
Khettur  ▼.  Poomo^  16  Suth.  482.  A  person  who  offers  one  oblation  to  the  £ather 
of  the  deceased  owner  is  preferred  to  another  who  offers  two  oblations  to  the 
grandfather  and  great-grandfather.  Hence  the  grandnephew  ranks  before  the 
paternal  uncle,  and  the  nephew's  daughter's  son  before  the  uncle's  daughter's 
son.    Daya  Bhaga,  xi.  6,  §5,  6;  Prannath ▼.  Surrut,  8  Gal  400. 

(u)  DayaBhaga,  zi.6;  D.  K.S.LIO;  8  Dig.  628,  629.    See  ix>fe,  S  586. 
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fsct,  if  the  test  of  religions  efficacy  is  once  admitted^  no 
other  arrangement  would  be  logically  possible. 


§  468.  When  we  go  a  stage  back  to  the  Mitakshara,  and  Religioufl^  ^ 
still  more  to  the  actual  usage  of  those  districts  where  Brah-  the  nSe  of  the 
manical  influence  was  less  felt^  the  whole  doctrine  of  reli-  ^' 

gious  efficacy  seems  to  disappear.  In  the  chapters  which 
treat  of  succession^  the  Daya  Bhaga  and  the  Daya-Krahma- 
Sangraha  appeal  to  that  doctrine  at  every  step^  testing  the 
claims  of  rival  heirs  by  the  numbers  and  nature  of  their 
respective  offerings.  The  Mitakshara  never  once  alludes  to 
such  a  test.  No  doubt  it  refers  to  the  distinction  between 
sapindas  and  samanodakas,  and  states  that  the  former  suc- 
ceed before  the  latter^  and  that  the  former  offer  the  funeral 
cake^  while  the  latter  offer  libations  of  water  only.  But 
this  distinction  is  stated^  not  as  evidencing  different  degrees 
of  religious  merit,  but  as  marking  different  degrees  of  pro- 
pinquity. The  claims  of  rival  heirs  are  determined  by  the 
latter  test,  not  by  the  former.  Persons  who  confer  high  reli- 
gious benefits  are  postponed  to  persons  who  confer  hardly 
any.  Persons  who  confer  none  whatever  are  admitted  as 
heirs,  for  no  other  reason  than  that  of  affinity. 

§  469.  Throughout  the  Mitakshara  Mr.  Colebrooke  invari-  Meaning  of 
ably  translates  the  word  sapinda  by  the  phrase  "con-  "^P"*^* 
nected  by  funeral  oblations,^'  and  this  gives  the  appearance 
of  a  continued  reference  by  the  author  to  religious  rites. 
But  there  is  every  reason  to  suppose  that,  in  using  the  word 
sapinda,  Vijnanesvara  was  thinking  of  propinquity,  and  not 
of  religious  offerings.  In  another  part  of  his  work,  which 
has  not  been  translated  (v),  where  he  is  commenting  on  the 
text  of  Tajnavalkya  (i.  §  5)  which  forbids  a  man  to  marry 
his  sapinda,  he  defines  sapindaship  solely  as  a  matter  of 
affinity,  without  any  reference  to  the  capacity  to  offer  reli- 


{v)  It  wiU  be  found  in  W.  &  B.  120.  It  is  also  referred  to  by  Mr.  Justice 
Mitter,  Amrita  ▼.  Lakhinarayan,  2  B.  L.  R.  (F.  B.)  88 ;  S.  0.  10  Sath.  (F.  B.) 
76 ;  and  by  Mr.  Justice  West^  Vijiarangam  ▼.  Lakshuman^  S  Bom,  H.  C.  (O.  0. 
J.)  862,  ania  by  Wettropp^  C.  J.,  iu  LaUuhhai  t.  Mankuvarhai,  2  Bom.  428. 
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gions  oblations,  and  so  as  to  inclade  cases  where  no  snch 
Sapinda  denotes  capacity  exists.  He  says,  '^  sapinda  relationship  arises 
between  two  people  through  their  being  connected  by  par- 
ticles of  the  one  body/^  Hence  he  states  that  a  man  is 
thesapinda  of  his  paternal  and  maternal  ancestors,  and  his 
paternal  and  maternal  ancles  and  aunts.  "  So  also  the  wife 
and  the  husband,  because  they  together  beget  one  body.  In 
like  manner  brothers'  wives  are  sapinda  relations  to  each 
other,  because  they  produce  one  body  (the  son)  with  those 
who  have  sprung  from  one  body.**  He  then  observes  that 
this  principle,  if  carried  to  its  extreme  limits,  would  make 
the  whole  world  akin,  and  proceeds  to  comment  on  the  text 
of  YajnavalJcya  (w)  as  follows  : — 

*'  On  the  mother's  side,  in  the  mother's  line,  after  the 
fifth,  on  the  father's  side,  in  the  father's  line,  after  the 
seventh  (ancestor),  {x)  the  sapinda  relationship  ceases,  and 
therefore  the  word  sapinda,  which  on  account  of  its  etymo- 
logical import  (connected  by  having  in  common  parti- 
cles of  one  body)  (y),  would  apply  to  all  men,  is  restricted 
in  its  signification ;  and  thus  the  six  ascendants,  beginning 
with  the  father,  and  the  six  descendants,  beginning  with 
the  son,  and  one's-self  (counted)  as  the  seventh  (in  each 
case),  are  sapinda  relations.  In  case  of  a  division  of  the 
line  also,  one  ought  to  count  up  to  the  seventh  (ancestor), 
including  him  with  whom  the  division  begins  (e.^.,  two 
collaterals,  A.  and  B.,  are  sapindas,  lE  the  conmion  ancesEtor 
is  not  further  removed  from  either  of  them  than  six  degrees), 
and  thus  must  the  counting  of  the  sapinda  relationship  be 
made  in  every  case"  (a). 

(w)  Yajnavalkya,  i.  §  53»  53,  *'  A  man  should  marry  a  wife  who  is  not  hi« 
sapindat  one  who  is  farther  removed  from  him  than  five  degrees  on  the  side  of 
the  mother,  and  seven  de^ees  on  the  side  of  the  father." 

(0)  The  narrow  signification  of  Sapinda  as  limited  to  those  who  are  ooxmected 
hj  offerings  of  the  entire  cake,  and  therefore  extending  only  to  three  degrees  on 
either  side  of  the  owner,  seems  to  be  unknown  to  the  Mitakshara. 

(y)  Sapinda  is  compounded  from  sa  for  safnono,  like,  equal  or  the  same^  and 
finda,  ball  or  lump.  As  applied  to  funeral  rites  the  pinda  is  the  ball  or  lump 
uto  w^ch  the  funeral  cake  was  made  up.  I  am  informed  l^  very  hi|^  Sandcnt 
authorities  that  the  application  of  the  word  soptiuia  in  the  teid  is  peculiar  to 
Vijnanesyara, 

(z)  It  is  no  doubt  in  reference  to  tiiifi  passage  that  the  Samskaea  Mayukha, 
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§  470.  It  will  be  remarked  that  in  this  passage  tlie  author  includes 
does  not  notice  the  distinction  between  those  who   offer  ^     ^^' 
undivided  oblations,  and  those  who  offered  divided  oblations. 
Nor  does  he  in  the  corresponding  part  of  his  treatise  on 
Inheritance  (a),  where  he  divides  the  Gotraja,  or  Gentiles, 
into  two  classes  only — those  connected  by  funeral  oblations  Theory  of  rela- 
of  food,  extending  to  seven  degrees,  and  those  connected  [ig^tEeMltak- 
by  libations  of  water,  extending  to  the  fourteenth  degree,  ^^™'- 
or  even  further. 

From  this  passage  Messrs.  West  and  Biihlcr  draw  the 
conclusions  that,  "  1,  Vijncmeavara  supposes  the  sapinda 
relationship  to  be  based,  not  on  the  presentation  of  funeral 
oblations,  but  on  descent  from  a  common  ancestor,  and,  in 
the  case  of  females,  also  on  marriage  with  descendants  from 
a  common  ancestor ;  2,  That  all  blood-relations  within  six 
degrees,  together  with  the  wives  of  the  males  amongst 
them^  are  sapinda  relations  to  each  other  (h)/'  And  with 
reference  to  his  definition  of  bandhu  (Mitakshara,  ii.  5,  §  3), 
they  say,  ''It  would  seem  that  Vijnanesvara  interpreted 
Tajnavalkya's  term  bandhu  as  meaning  relations,  within  the 
sixth  degree  who  belong  to  a  different  family ; "  or  at  least 
that  all  such  persons  who  come  under  the  term  sapinda, 
according  to  the  definition  given  in  the  Achardkanda,  are 
included  in  the  term  bandhu  (c). 

§  471.  This  preference  of  consanguinity,  or  family  rela-  Agnates  exclude 
tionship,  to  efficacy  of  religious  offerings,  is  further  shown  by  ^*^^^*^- 
the  rule  laid  down  in  the  Mitakshara,  and  the  works  which 
follow  its  authority,  according  to  which  the  bandhus,  or  re- 
lations through  a  female,  never  take  until  the  direct  male 
line,  down  to  and  including  the  last  samanoddka,  has  been 


in  a  paesage  cited  in  Lalluhhai  ▼.  "Mankuvarhaiy  2  Bom.  425,  says  "  Hence 
Viw^nesvara  and  others  abandoned  the  theory  of  connexion  throngh  the  rice 
bidl  offering,  and  accepted  the  theory  of  transmission  of  constituent  atoms." 

(a)  Mitwhara,  ii.  5. 

(l>)  W.  &  B.  122.  See  too  Dattaka  Mimamsa,  vi.  §  10,  82,  where  the  relation 
of  aapinda  is  said  to  rest  on  two  grounds,  consanguinity  and  the  offering  of 
funeral  oblations. 

(c)  W.  A  B.  136,489. 
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exhausted  (d).  A  stronger  instance  than  this  conld  not  be 
imagined^  since^  as  has  been  abeady  shown,  many  of  the 
bandhus  are  not  only  aapindas,  but  very  close  sapindas, 
while  the  fourteenth  from  a  common  ancestor  is  scarcely  a 
relation  at  all,  and  certainly  possesses  religious  efficacy  of 
the  most  attenuated  character.  And  so,  whether  the  Mitak- 
shara  agrees  with  the  Daya  Bhaga,  or  disagrees  with  it,  the 
reasons  offered  always  show  that  the  goyeming  idea  in  the 
Propinquity,  not  author's  mind  was  that  propinquity,  not  religious  merit, 
tSlrJf^ih^p.  ^^  ^^^  *®8*  ^^  heirship.  For  instance,  Jimuta  Vahana 
prefers  the  father  to  the  mother,  because  he  presents  two 
oblations  in  which  the  deceased  son  participates,  while  the 
mother  presents  none  (e).  Vijnaneavara  takes  exactly  the 
opposite  view,  on  the  ground  that,  '*  since  her  propinquity 
is  greatest,  it  is  fit  that  she  should  take  the  estate  in  the 
first  instance,  conformably  with  the  text  'to the  nearest 
sapinda  the  inheritance  next  belongs.' ''  And  he  goes  on 
to  say,  "  Nor  is  the  claim  in  virtue  of  propinquity  restricted 
to  $apindas,  but,  on  the  contrary,  it  appears  from  this  very 
text  that  the  rule  of  propinquity  is  effectual,  without  any 
exception,  in  the  case  of  samanodakasy  as  well  as  other 
relatives,  when  they  appear  to  have  a  claim  to  the  suooes- 
sion'*  (/).  So  he  agrees  with  Jimuta  Vahana  in  preferring 
the  whole  blood,  among  brothers,  to  the  half.  But  he  rests 
bis  preference  on  the  same  text  '^  to  the  nearest  sapinda, 
Ac.,*'  saying,  very  truly,  that  ''  those  of  the  half-blood  are 

(d)  Narada,  ziii.  §  51 ;  Mitakshan,  ii.  Sand  6 ;  Vivada Chintamani,  297—299 ; 
v.  May.,  iv.  8,  §  22:  RutchMutty  v.  Rajunder,  2  M.  I.  A.  182;  SrimuH  Dibeah 
▼.  Rany  Koond,  4  M.  I.  A.  2^ ;  S.  C.  7  Snth.  (P.  O.)  44 ;  Bhyah  Ram  v.  Bhyah 
Ugur,  18  M.  I.  A.  878 ;  S.  0.  USnth,  (P.  C.)  1 ;  Thakoor  Jeehnath  v.  CouH  qf 
Wards,  2  I.  A.  163 ;  S.  C.  23  Suth.  409 ;  NaraitU  Kuar  y.  Chandi  Din,  9  AIL 
467.  oee  also  oases  in  the  N.-W.  P.,  cited  in  the  last  case,  in  the  Coort  belov, 
5  fi.  L.  B.  449;  S.  C.  14  Snth.  117.  Mr.  Bajkumar  Sanradhikari,  (p.  866,) 
explains  the  preference  nven  hv  the  Mitakshara  to  aniates  over  cogmUies,  as 
arising  from  the  princi|^le  of  religions  efficacy,  the  oblations  given  by  agnfto 
kinsmen  being  of  snpenor  efficacy  to  those  offered  by  cognate  kinsmen.  This 
of  conrse  is  so,  when  the  offerings  of  near  agnates  are  contrasted  with  those  of 
near  cognates.  It  certainly  is  not  so  where  the  offerings  of  near  co^piates  are 
contrasted  with  those  of  distant  agnates,  unless  some  doctrine  of  rebgious  effi« 
cacy  is  assnmed  completely  different  from  that  elaborated  by  the  Bengallawyen. 
Nor  is  this  the  principle  which  determines  the  preference  of  agnates  to  oo^natet 
in  the  Pnnjab,  or  among  the  Jains  where  the  theory  of  religions  efficacy  is  nn* 
known  (§  475). 

(e)  Daya  Bhaga,  zi.  8,  §  8.  (/)  Mitakshara,  ii.  8,  §  8,  4. 


Digitized  by 


Google 


UNDER  MITAKSH ABA  LAW.  561 

remote  through  the  difference  of  mothers ; "  while  the  Daya 
Shaga  grounds  it  on  the  religious  principle,  that  the  brother 
of  the  whole-blood  offers  twice  as  many  oblations  in  which 
the  deceased  participates,  as  the  brother  of  the  half-blood  {gy 
So  the  right  of  a  daughter  to  succeed,  is  rested  by  Jimuta 
Valiana  upon  the  funeral  oblations  which  may  be  hoped  for 
from  her  son,  and  the  exclusion  of  widowed,  or  barren,  or 
sonless  daughters,  is  the  natural  result  {h).  The  Mitak- 
shara  iollows  Vrihaspati  in  basing  her  claim  upon  simple 
consanguinity.  ^^  As  a  son,  so  does  the  daughter  of  a  man 
proceed  from  his  several  limbs.  How  then  should  any  other 
person  take  her  father's  wealth  V^  And  he  excludes  neither 
the  widowed  nor  the  barren  daughter,  but  prefers  one  to 
another,  according  as  she  is  unmarried  or  married,  poor  or 
rich ;  that  is,  according  as  she  has  the  best  natural  claim  to 
be  provided  for  (i). 

§  472.  When  we  come  to  the  enumeration  of  handhus,  in  BoncUias. 
Mitakshara,  ii.  6,  it  appears  pretty  clear  that  they  do  not 
depend  upon  any  such  principle  of  community  in  religious 
offerings,  as  is  supposed  to  be  laid  down  in  the  definition  at 
Mitakshara,  ii.  5,  §  3  (k).  It  is  said,  "  Cognates  are  of  three  Bandhna  do  not 
kinds-;  related  to  the  person  himself,  to  his  father,  or  to  his  l^^^  '^^^'^ 
mother,  as  is  declared  by  the  following  text :— '  The  sons  of 
his  own  father's  sister,  the  sons  of  his  own  mother's  sister^ 
and  the  sons  of  his  maternal  uncle,  must  be  considered  as 
his  own  cognate  kindred.  The  sons  of  his  father's  paternal 
aunt,  the  sons  of  his  father's  maternal  aunt,  and  the  sons  of 
his  father's  maternal  uncle,  must  be  deemed  his  father's 
cognate  kindred.  The  sons  of  his  mother's  paternal  aunt, 
the  sons  of  his  mother's  maternal  aunt,  and  the  sons  of  his 
mother's  maternal  uncles,  must  be  reckoned  his  mother's 
cognate  kindred  (Z).    Here,  by  reason  of  near  affinity,  the 

(a)  Mitakshara,  u.  4,  §  5 ;  Daya  Bhaga,  xi.  5,  §  12. 
(A)  DayaBhaga,  xi.  2,  §1—8,  17. 
(i)    Mitakshara,  u.  2,  §  2—4 ;  Viiamit.,  p.  176,  §  1. 
(k)  Soe  ante.  §  461,  470. 

il)   This  is  the  correct  translation  of  the  text.    See  2  W.  MaoN.  96 ;  SmriU 
Chandrika,  xi.  5,  §  14;  Amrita  v.  Lakhinarayan,  2  B,  L.  K.  (t\  B.)  87 ;  S.  G. 
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cognate  kindred  of  the  deceased  himself  are  his  snccessors 
in  the  first  instance ;  on  failure  of  them^  his  father's  cognate 
kindred,  or,  if  there  be  none,  his  mother's  cognate  kindred. 
This  must  be  understood  to  be  the  order  of  succession  here 
intended/'  Now,  if  we  look  back  to  the  pedigrees  already 
given  (§  464, 465),  we  shall  find  that  the  sons  of  the  father's 
sister,  and  the  sons  of  the  father's  paternal  aunt,  come  in 
among  the  handhvs  ex  parte  patema  of  the  Bengal  scheme, 
and  are  indicated  by  the  letter  M.  So,  the  sons  of  hia 
mother's  sister,  and  of  his  maternal  uncle,  and  of  his 
mother's  paternal  aunt,  come  in  among  the  bandhus  ex 
parte  matemd,  and  are  similarly  indicated.  The  others 
named  by  the  Mitakshara  do  not  occur  in  those  lists,  and 
are  nowhere  referred  to  by  any  Bengal  authority.  The 
accompanying  diagrams  will  show  that  they  could  not  pos- 

A. 

Cognatefl  ^  paternal  fatker's  fother's  maternal 

through  father  ■  x.  grandmother.  maternal  aunt.  uncle, 

mother.  |  |  i  i 

mother     =     father.  Bon(M.).  8on(M.). 

OWNEB. 

sibly  be  brought  within  any  system  which  depends  on  reli- 
gious merit  (m).  Here  it  will  be  seen  that  the  sons  of  the 
father's  maternal  aunt,  and  of  the  father's  maternal  uncle, 
that  is  the  father's  cognate  kindred  on  his  mother's  side, 
are  only  connected  with  the  owner  through  his  paternal 
grandmother.     Now,   neither  of  these  persons  presents 

10  Suth.  (F.  B.)  76.  In  Mr.  Colebrooke*8  translation  the  first  clause  obTiouslj 
is  incorrectly  given. 

(m)  Mr.  ttajkumar  Sarvadhikari  says,  in  reference  to  this  passage  (p.  870) 
**  We  at  once  admit  that  the  fathers  and  the  mother's  bandnus"  could  not 
possibly  be  brought  within  any  system  which  depends  upon  religious  merits 
**  accmmg  from  parvana  rites  alone."  But  they  could  surely  be  brought  within 
a  system  which  lays  down  that  **  any  benefit  whatsoever  is  a  sufficient  title  to^ 
inherit."  He  then  iK>int8  to  tables  (p.  860)  which  show  that  these  persons  are 
competent  to  perform  the  ekodishta  or  individual  rites  of  the  deceased.  But  so 
are  strangers,  such  as  a  pupil,  a  friend  or  the  king ;  that  is  to  say,  any  one  who 
takes  the  inheritance  is  oound,  and  therefore  entitled  to  perform  the  personal 
rites  connected  with  the  funeral  ceremonies  of  the  deceased,  and extendingto 
those  held  on  the  anniversary  of  his  death  (Raj.  Sarvadhikari,  p.  84).  The 
handh/us  in  question  take  the  inheritance  because  they  are  near  relations,  and 
having  taken  it  they  perform  these  special  rites.  But  when  we  come  to  the 
Bengal  system  of  succession,  which  is  really  founded  on  the  theory  of  retigious 
benefits,  these  bandhus  are  excluded. 
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offerings  to  any  one  to  whom  the  owner  presents  them.  Their 
offerings  are  presented  to  A.  and  his  ancestors.  Those  of 
the  owner  are  presented  to  his  father's  line^  and  to  his 
mother's  line^  that  is,  the  line  of  X.  (u).  Consequently, 
their  offerings  are  neither  shared  in  by  the  owner,  nor  do 
they  operate  in  discharge  of  any  duty  which  he  is  bound 
to  perform.  Similarly,  the  sons  of  the  mother's  maternal 
uncle  and  aunt,  that  is  the  mother's  cognate  kindred,  on 

A, 

r- ' j ^  Cognates  ^ 

X.  =  maternal  mother's  maternal      mother's  maternal  through  mother » 

grandmother.  uncle.  aont.  mother. 

T.  =  mother.  8<m  (fiC.).  eon  (M.). 

OWNEB. 

her  mother's  side,  are  only  connected  with  the  owner  through 
his  maternal  grandmother.  The  same  observation  as  before 
applies  to  them.  Their  offerings  are  presented  to  A.  and 
his  line.  Those  of  the  owner  are  presented  to  the  lines  of 
Y.  and  X.,  that  is,  to  his  own  male  ancestors,  and  those  of 
his  mother.  Here  again  there  is  no  conceivable  communi- 
ty of  religious  benefit.  On  the  other  hand,  when  we  apply 
'*  the  reason  of  near  affinity,"  on  which  Vijnanesvara  him- 
self bases  the  heirship,  the  whole  thing  is  as  simple  as  pos- 
sible. The  first  of  the  three  classes  contains  the  owner's 
first  cousins ;  the  second  contains  his  father's  first  cousins, 
and  the  third  contains  his  mother's  first  cousins.  All  of 
these  are  postponed  to  the  aamanoddkaa,  because  they  are 
connected  through  a  female,  and  are  therefore  members  of 
a  different  family  from  that  of  the  owner.  But  when  they 
are  admitted,  they  are  brought  in  upon  natural  principles 
(o).  No  other  explanation  can  be  required,  except  by  those 
who  persist  in  distorting  the  plain  meaning  of  the  Mitak- 
shara,  in  order  to  find  in  it  something  which  never  was 


(n)  This  is  not  only  clear  on  principle  (§  461),  but  I  have  ascertained  by 
inqniry  from  Tcry  learned  natives  both  in  Bengal  and  Madras,  that  a  man  is 
under  no  obligation  to  present  any  offerings  to  his  grandmother's  ancestois. 
Bee  too  Janmnatha,  8  Dig.  603. 

(o)  The  Viramitrodaya  (p.  200,  |  5)  distinctly  states  that  the  cognates  come 
ia  in  the  above  order  **  by  reason  of  greater  propinquity." 
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tbere.  The  Bombay  authorities  even  go  farther  than  the 
letter  of  the  Mitakshara,  as  they  include  under  the  term 
bandhu  females  such  as  the  daughters  of  a  brother  or  of  a 
sister^  who  can  make  no  offerings  at  all  {p). 

Early  principles        §  473.  Let  US  now  go  a  stage  further  back,  and  try  to 
of  iucceBsion.       g^^^  ^^^  what  was  the  original  law  as  to  religious  obligations, 
and  how  far  it  was  connected  with  the  right  of  succession^ 
I  have  already  suggested  that  the  practice  of  offerings  to 
the  dead  was  connected  with  that  Ancestor  worship,  which 
was  conmion  to  all  the  leading  Aryan  races  (§  60).     Those 
offerings  would  necessarily  be  made    by  the  direct  male 
descendants  of  the  deceased  in  the  order  of  their  nearness. 
The  character  of  those  offerings,  and  the  strictness  of  the 
obligation  to  make  them,  would  naturally  vary  according 
to  the  remoteness  of  the  offerer  from  the  ancestor.     The 
rule,  as  we  have  seen  (§  460),  was  in  accordance  with  what 
might  have  been  expected.     The  devolution  of  the  property 
would  naturally  be  in  exactly  the  same  line,  partly  because 
the  whole  organization  of  the  family  would  be  broken  up 
if  its  property  were  allowed  to  pass  through  females  to 
persons  of  a  different  family  or  tribe  (g) ;  and  partly  because 
the  direct  males  had  a  double  claim,  as  being  not  only  the 
descendants,  but  the  worshippers  of  the  deceased.    Collateral 
relations  through  females  who  belonged  to  a  different  family, 
with  a  different  line  of  ancestors,  would  be  under  no  obliga- 
tion to  make  offerings,  and  would  have  no  right  to  inherit. 
Now  this  seems  to  be  exactly  what  is  laid  down  in  the  early 
treatises.     The  obligation  to  offer  cakes,  divided  oblations 


{p)  W.  &  B.  125, 137.  See  jx)»f ,  §  541.  I  have  retained  from  the  first  edition 
(1878)  the  whole  of  the  reasoning  in  the  preceding  paragraphs,  which  were 
written  at  a  time  when  I  was  not  aware  that  the  doctnne  which  they  advocate 
had  been  the  subject  of  express  decision.  The  principle  that  succession  under 
the  Mitakshara  law  depends  upon  propinquity  and  not  upon  religious  efficacy 
has  now,  however,  been  settled  by  distinct  rulings.  The  rule  was  first  laid 
down  in  Bombay  by  the  case  of  iMilluhhai  v.  Mankuvarhaif  2  Bom.  388,  affd.  by 
the  P.  C.  Lulloohhai  v.  Cassihai,  7  I.  A.  212;  8.  0.  5  Bom.  110.  The  same 
rule  has  been  applied  by  the  High  Court  of  Bengal  to  cases  in  that  Presidency 
governed  by  the  Mitakshara;  Umaid  v.  Udoi^  6  Cal.  119;  Ananda  Bibee  v. 
Notonit  Laly  9  Cal.  815,  p.  318. 

iq)  bee  Maine,  Ancient  Law,  149 ;  Punjab  Customs,  11,  16, 25,  37»  48,  51. 
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and  libations  of  water,  is  set  out,  and  it  is  also  said  that  the 
inheritance  goes  in  order  to  the  sapindas,  aakulyas,  and 
samanodakas.  Immediately  after  these  it  passes  to  strangers, 
Buch  as  the  spiritual  preceptor,  the  pupil,  learned  Brahmans, 
or  the  king  (r).  The  only  person  of  a  different  family  who 
is  ever  stated  to  be  under  an  obligation  to  perform  funeral 
rites,  or  to  have  a  right  to  inherit,  is  the  daughter's  son  («). 
But  he  is  always  treated  as  being  in  an  exceptional  position, 
the  reasons  for  which  will  be  discussed  hereafter  (§  518) ; 
he  does  not  take  as  a  handhuy  which  in  strictness  he 
is,  but  very  high  up  in  the  line  of  agnates.  It  would 
appear  then  that  a  man  did  not  inherit  because  he  performed 
funeral  rites,  or  made  religious  offerings.  He  inherited 
because  he  was  the  nearest  of  kin  to  the  deceased,  and  he 
made  religious  offerings  for  exactly  the  same  reason.  In 
the  majority  of  cases  the  heir  to  the  estate  would  also  be  a 
person  who  was  bound  to  offer  the  funeral  cake.  But  the 
mere  fact  of  succession  to  the  estate  would  carry  with  it  the 
obUgation  to  perform  all  rites  which  were  needed  for  the 
repose  of  the  deceased,  just  as  it  entailed  the  duty  of 
discharging  his  debts  (t) .  Accordingly,  when  a  pupil  is  heir, 
he  performs  the  funeral  rites,  and  it  is  stated  generally, 
^'  He  who  takes  the  estate  shall  perform  the  obsequies  {u)J* 
Accordingly,  Mr.  Colebrooke  says,  "  It  is  not  a  maxim  of 
the  law  that  he  who  performs  the  obsequies  is  heir,  but  that 
he  who  succeeds  to  the  property  must  perform  them  (t;).'* 
And  in  a  remark  appended  by  him  to  the  case  of  Duttnaraen 
V.  Ajeet  («?),  he  says,  in  reference  to  the  texts  just  quoted. 


Religious  duty 
the  result,  not 
the  cause,  of 
inheritance. 


(r)  Mann,  ix.  §  185—189;  Apostamba,  ii.  14,  §  2—5;  Baudhayana,  i.  5, 
1 1—3 ;  Gautama,  xxviii.  §  18 ;  Vasishtha,  xvii.  §  29—81 ;  Vishnu,  xvii.  ^  4—16 ; 
Karada,  xiiL  §  51.  The  word  handhavcis  in  the  last  two  authorities  is  trans- 
lated by  Mr.  Colebrooke  remoter  kinsmen,  and  appears  to  refer  to  persons  of 
the  same  family. 

is)  Manu,  ix.  §  127—183, 189,  140. 

(0  The  due  performance  of  sacrifices  was  one  of  the  three  debts.  Manu,  y. 
§  35, 86.    Raj.  Sarvadhikari,  87 1 . 

(»)  Vrihaspati  Smriti,  8  Dig.  545  ;  Vishnu,  ih.  546 ;  Satatapa,  t6.  625 ;  Gold- 
stftcker,  18 ;  per  curianiy  Bhyah  Ram  v.  Bhayah  Ugur,  13  M.  I.  A.  390 ;  S.  C. 
14  Suth.  (P.  C.)  1 ;  Smriti  Chandrika,  xi.  5,  §  10,  note  (2) ;  but  see  per  Mitter, 
J.,  Q^tru  V.  Anand,  5  B.  L.  B.  38;  S.  0.  13  Suth.  (F.  B.)  49. 

(v)  2  Stra.  H.  L.  ai2.  (tc)  1  S.  B.  20  (26). 
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'^  These  passages  do  not  imply  tliat  the  mere  act  of  celebrat- 
ing the  funeral  rites  gives  a  title  to  the  succession^  but  that 
the  successor  is  bound  to  the  due  performance  of  the  last 
rites  for  the  person  whose  wealth  has  devolved  on  him/' 
This  is  also  the  view  taken  by  Dr.  Mayr  («)•  He  says,  "  The 
descent  of  the  inheritance  was  not  regulated  by  the  offerings 
to  the  dead,  as  Oana  supposes.  Those  offerings,  and  the 
whole  system  of  ancestor-worship,  date  from  a  period  at 
which  the  idea  of  a  partition  had  not  arisen.  In  later  times, 
however,  when  partition  was  resorted  to,  it  became  necessary 
to  define  who  should  offer  the  funeral  cake,  and  to  whom  it 
should  be  offered.  Naturally  this  duty  fell  upon  those  who 
took  the  inheritance  (y).  In  earlier  times  it  would  have 
been  impossible  to  mark  out  any  particular  individual, 
because  each  succeeding  generation  stood  in  the  relation 
of  descendant  to  the  whole  generation  which  preceded  it, 
and  not  any  particular  person  to  any  other  particular  per- 
son. But  when  we  find  in  a  text  of  Manu  that  the  great- 
grandson  must  offer  the  cake,  we  may  infer  that  this  duty 
resulted  from  the  fact  that  he  inherited.^' 

Oreat-granduon  §  ^7^-  ^®  ^^^*  ^^^  *^®  ^^®  ^*  direct  descent  stopped 
the  last  direct  short  at  the  great-grandson,  and  then  ascended,  is  generally 
looked  upon  as  a  crucial  proof  that  the  Hindu  law  of 
inheritance  was  founded  on  the  principle  of  religious  efficacy. 
The  reason  offered  for  this  by  the  Bengal  lawyers  is,  that 
those  who  are  more  remote  in  descent  present  offerings  of 
less  religious  efficacy.  But  it  seems  to  me  that  the  matter 
is  capable  of  a  very  different  explanation.  When  property 
no  longer  passed  exclusively  by  survivorship,  the  rule  of 
inheritance  would  naturally  be  framed  upon  the  analogy 
of  the  original  system.  The  right  of  succession  would  be 
limited  to  the  same  persons  who  formerly  took  by  survivor- 
ship, but  they  would  take  by  distinct  steps,  instead  of 


(a;)  Ind.  Erbrecht,  85. 

(y)  See  Goldstiicker,  36  et  seq.j  where  he  points  out  that  all  ceremonies 
involving  exi>en8e  most  be  performed  by  the  head  of  the  family^  who  is  in  pof- 
lession  of  the  property. 
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simultaneously  as  one  body.  Now,  the  persons  upon  whom 
the  property  fell  by  survivorship  were  the  persons  who  lived 
together  in  the  same  house,  or,  at  all  events,  who  were  so 
closely  connected  as  to  be  under  the  control  of  one  head. 
It  was  almost  impossible  that  a  single  family  could  ever 
contain  more  than  four  generations  in  direct  descent.  If 
such  were  in  existence,  they  would  probably  have  quitted 
the  family  house.  In  any  case  the  more  remote  would  be 
looked  upou  as  less  nearly  akin  to  the  patriarch  than  his 
own  brothers,  nephews,  or  grandnephews.  These  last  would 
be  more  closely  united  to  him  in  affection,  and  more  likely 
to  interest  themselves  in  the  performance  of  his  obsequies, 
.where  such  performance  was  considered  a  matter  of  moment. 
It  was  natural,  therefore,  tliat  the  inheritance  should  be 
kept  within  the  family,  first  passing  to  its  lower  extremity, 
and  then  rising  again.  This  is  really  all  that  Manu  says, 
"  For  three  is  the  funeral  cake  ordained.  The  fourth  is 
the  giver.  But  the  fifth  has  no  concern.  To  the  nearest 
after  him  in  the  third  degree  the  inheritance  belongs"  (z). 
In  the  Punjab,  where,  as  I  have  often  remarked,  the  doctrine  Punjab, 
of  religious  efficacy  is  unknown,  the  line  of  direct  descent 
stops  short  in  the  same  way,  and  those  beyond  the  third 
generation  from  the  common  ancestor  are  considered  to 
have  no  interest  in  the  property  which  entitles  them  to 
object  to  its  alienation  (a).  That  is,  they  are  practically 
considered  to  be  outside  the  family.  Mr.  McLennan  has 
drawn  attention  to  the  early  Irish  law,  which  appears  in  a 
somewhat  similar  manner  to  have  limited  the  right  of  par- 
ticipation in  the  ancestral  property  to  the  fourth  gener- 
ation (&)• 

§  475.  I  have  no  information  which  would  enable  me  to   SuoceBsion  of 
state  whether  the  practice  of  making  offerings  to  maternal   ^^^^^    ' 


(s)  Mann,  iz.  §  187.  Mr.  Bajknmajr  Sarvadbikari  (pp.  284,  286)  points  to  this 
text  as  marking  two  conflicting  theories  of  succession,  propinc[nity  and  religions 
benefits.  To  me  it  seems  to  contain  no  reference  to  any  principle  bat  propin- 
quity.   Those  who  offered  the  funeral  cakes  were  the  three  nearest  to  the 

(a)  Pubjab  Gust.,  82.  (b)  McLennan,  471>  496. 
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ancestors  always  existed^  or  whether  it  was  an  innovation, 
spring^g  from  the  Brahmanical  desire  to  mnltiply  religions 
ceremonies,  and  from  the  principle  that  "  wealth  was  pro- 
duced for  the  sake  of  solemn  sacrifices"  (c).  If  it  existed 
as  a  ceremonial  usage,  the  absence  of  all  reference  to  it  in 
the  law  writers  shows  that  it  had  no  legal  significance. 
One  thing  is  quite  clear,  that  it  carried  with  it  no  right  to 
inheritance,  since  the  persons  who  presented  such  offerings 
could  never  inherit  under  the  old  system  of  law,  until  the 
extinction  of  the  last  male  in  the  direct  line  of  descent 
Origin  of  Bengal  (§  471).  The  Bengal  notion  of  weighing  the  merits  of  an 
offermg  made  by  a  cognate  against  an  offering  made  by  an 
agnate,  and  giving  the  inheritance  accordingly,  is  an  abso- 
lute innovation.  The  theory  arose  from  treating  the  offering 
of  oblations,  and  the  succession  to  the  estate  as  cause  and 
effect,  instead  of  antecedent  and  consequent.  The  offering 
of  sacrifices  to  the  deceased  was  really  a  duty.  It  grew  to  be 
considered  the  evidence  of  a  right.  When  this  idea  became 
fixed,  it  was  readily  applied  to  all  persons  who  presented 
such  offerings,  whatever  might  be  the  reason  for  their 
presentation.  Those  principles,  wbich  were  applied  in  test- 
ing the  title  of  persons  who  really  were  heirs,  were  applied 
to  create  a  title  in  persons  who  were  out  of  the  line  of  heirs. 
An  agnate  who  presented  three  cakes  to  the  owner  was 
necessarily  nearer  than  an  agnate  who  only  presented  one, 
and  was  therefore  a  preferable  heir.  It  came  to  be  assumed 
that  this  principle  was  not  limited  to  agnates,  but  afforded 
a  means  of  comparison  between  agnates  and  cognates.  The 
application  of  this  principle  is  the  simple  distinction  between 
the  Mitakshara  and  the  Daya  Bhaga.  The  Mitakshara 
recognized  the  difference  between  the  offerings  which  A.  and 
B.  were  bound  to  make  to  X.,  but  it  used  the  difference  in 
order  to  ascertain  which  of  the  two  was  nearer  to  X.  in  a 
direct  line.    The  Daya  Bhaga  considered  the  directness  of 

(c)  Mitakshara,  ii.  l|  §  14.    See  antet  §  219. 
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the  line  as  immaterial^  if  the  diiSerence  between  the  oiSer' 
ings  was  established. 

In  the  Punjab^  and  among  the  Sikhs  and  Jains^  the 
rules  of  descent  appear  to  be  in  the  main  those  of  the 
Mitakshara^  but  the  doctrine  of  religious  eflScacy  is  wholly 
unknown  (d). 


(d)  Punjab  Gust.,  11 ;  ante,  §  U ;  Punjab  Customary  Law»  II.  100, 137, 142, 
175. 
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CHAPTER  XVII. 

INHBBITANGE. 

Principles  of  Stuxession  in  case  of  FeniaUs. 

Early  podtion  of  §  476.  Thk  right  of  women  to  possess  and  inherit  the 
family  property  would  necessarily  depend  upon  the  organiza- 
tion of  the  family  to  which  they  belonged.  Among  poly- 
androus  tribes  of  the  promiscuous  or  Nair  type,  the  head 
and  visible  centre  of  the  family  was  not  the  father,  who  was 
unknown,  nor  the  wife,  who  had  not  begun  to  exist,  but  the 
mother  (§  208).  The  home  was  the  home  of  the  woman  and 
her  children.  There  she  was  visited  by  the  man  who  might 
or  might  not  be  the  father  of  her  children.  His  home  was 
in  the  circle  to  which  his  mother  belonged.  He  inherited 
in  one  family  and  his  children  in  another.  In  Canara,  where 
this  system  is  maintained  in  its  most  archaic  form,  the  actual 
management  of  the  property  formerly  was,  and  even  now 
generally  is,  vested  in  females.  In  Malabar  the  manager  is 
always  the  eldest  male  of  the  family,  though  succession  is 
traced  through  females  (a) .  Exactly  the  reverse  would  take 
place  in  the  ordinary  undivided  family  of  the  Aryan  type. 
The  whole  property  would  vest  in  the  males,  and  be 
managed  by  the  head  of  the  family  for  the  time  being.  The 
women  would  be  mere  dependents  upon  their  husbands  and 
fathers.  So  long  as  there  were  any  males  in  the  family,  no 
woman  could  possibly  set  up  a  claim  to  inherit.  It  is  to  this 
period  that  the  texts  must  be  referred  which  represent  women 
as  absolutely  without  independent  rights.     "  Three  persons, 

(a)  Stra.  Man.  §  400-404;  Munda  CheHv  ▼.  TimmajUy  1  Mad.  H.  G.  380; 
Timmappa  ▼.  Mahtdinpa,  4  Mad.  H.  C.  28 ;  Devu  ▼.  Deyi^  8  Mad.  85S.  See 
TenloD,  25,  where  he  gires  an  exactly  eimilar  description  of  the  ancient  Canans. 
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a  wife,  a  son,  and  a  slave,  are  declared  by  law  to  have  no 

wealth  exclusively  their  own  :  the  wealth  which  they  may  Women  origi. 
11  .     1  r     xi  XI       XI      11       li  ^^^y  without 

earn  is  regularly  acquired  for  the  man  to  whom  they  belong^'  righta. 

(6) .     "  The  father  protects  a  woman  in  her  childhood,  the 

husband  during  her  youth,  the  son  in  old  age ;  a  woman 

has    no    right    to    independence'^  (c).     Baudhayana  aud 

Vasishtha  mention  no  females  in  their  list  of  heirs,  and  the 

former  expressly  states,  on  the  authority  of  a  text  of  the 

Vedas,  that  women  have  no  right  to  inherit  (d).     The  text 

on  which  Baudhayana  relies  may,  it  would  appear,  be  so 

interpreted  as  to  give  no  support  to  his  assertion  (e) ;  but, 

of  course,  this  does  not  detract  from  the  weight  to  be  given 

to  his  statement  as  evidence  of  the  then  prevailing  usage. 

His  authority  is  still  so  far  respected,  that  the  schools  of 

Bengal  and  Benares  consider  that  women  can  only  inherit 

under  some  express  text  (/).     In  this  respect,  as  it  will  bo 

seen  hereafter,  the  western  lawyers  diflfer  (§  488,  490.) 

.  §  477.  The  same  causes  which  led  to  the  break  up  of  the  Growth  of  their 
family  union  would  introduce  women  to  the  possession  of  ^y.  ^ 
the  family  property.  When  partition  took  place,  the  fund 
out  of  which  the  women  had  been  maintained  would  be  split 
into  fragments.  The  natural  course  would  be,  either  to  give 
an  extra  share  to  any  member  of  the  family  who  would  make 
hiipself  responsible  for  their  support,  or  to  allot  to  them 
shares  out  of  which  they  could  maintain  themselves.  This 
appears  to  have  been  what  actually  took  place  (g).  Similarly, 
upon  the  death  without  issue  of  a  male  owner  who  was  the 
last  survivor  of  the  coparcenary,  or  who  had  been  separated 
from  the  other  members,  or  whose  property  had  been  self- 
lb)  Mann,  tuL  S  416. 

{e)  Baudhayana,  ii.  2,  §  27 ;  Maun,  ix.  §  3.    See  Sancha  &  Lichita,  3  Dig.  484 ; 
and  text  quoted  Madhaviva,  §  44  ^  Varada,  p.  39. 

(d)  Baudhayana,  i.  5,  §  1—3 ;  li.  2,  §  27  j  Va«Mhtha,  xvu. 
(0)  W.  &  B.  126:  Madhaviya,  §  44. 

(/)  W.  d;  B.  126 ;  Daya  Bhaga,  xi.  6,  §  11 ;  Smriti  Chandrika,  xi.  5,  §  2,  3,  6. 
Viramitrodaya,  pp.  174—197 ;  per  Hitter^  J.,  Quru  v.  Anand^  6  B.  L.  R.  37 ;  8. 
C.  13  Suth.  (F.  Bi)  49 ;  per  Westropp,  0.  J.,  Lalluhhai  v.  Mankuvarhaiy  2 
Bom.  418, 428, 438 ;  8.  C.  on  appeal,  Lulloohhoy  v.  Ccissihai ;  per  curianiy  7 1.  A. 
231 :  8.  0.  5  Bom.  110 ;  Oaun  y,  RukkOf  3  All.  45  ;  Jagat  Narain  v.  Sheodas,  5 
AIL  311 ;  per  curiam,  8  Mad.  127 ;  9  CaL  322.  V.  N.  Mandlik,  357,  364. 
ig)  See  ante,  §  436,  447. 
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acquired^  it  would  be  more  natural  that  his  property  should 
remain  in  the  possession  of  the  women  of  his  family  for  their 
support^  than  that  they  should  be  handed  over  with  the  pro« 
perty  to  distant  members  of  the  family^  who  might  be  utter 
Only  for  main-  strangers.*  In  this  way  their  right  as  heirdj  properly  so 
called,  and  not  merely  as  sharers,  would  arise.  But  that 
right  would  not  extend  beyond  the  reason  for  it,  viz.,  iheir 
claim  to  a  personal  maintenance.  The  old  preference  for 
the  male  line  over  the  female  (§§  471  473)  would  limit  the 
right,  so  as  to  prevent  the  property  passing  absolutely  out 
of  the  family  into  the  hands  of  male  strangers.  The  woman 
would  not  be  allowed  to  become  a  new  stock  of  descent,  so 
as  to  transmit  the  inheritance  to  her  heirs.  This  is  no  doubt 
the  foundation  of  that  rule  which  is  assumed  in  all  the  works 
on  inheritance,  that  where  a  woman  inherits  to  a  male,  his 
heirs  and  not  hers  take  at  her  death  (§  565). 

§  478.  The  women  who  were  the  actual  members  of  a 
man's  family,  and  as  such  entitled  to  support,  would  always 
stand  to  him  in  the  position  of  daughter,  mother,  wife,  or 
sister,  taking  in  under  these  terms  more  distant  relations  of 
the  same  class,  such  as  grandmother  and  the  like.  The 
daughter  and  the  mother  appear  to  have  been  the  first  to 
obtain  a  recognized  right  to  inherit. 

Right  of  dangh.       Manu  allows  a  daughter  to  inherit  after  her  father.    Bat 
^^'  it  seems  very  doubtful  whether  he  did  not  limit  this  right 

to  the  case  of  the  daughter,  specially  appointed  to  raise  np 
a  son  for  him.  I  have  already  suggested  that  a  daughter 
so  appointed  remained  in  her  father's  family,  so  that  her 
son  was  his  son,  and  not  the  son  of  his  actual  father  {h). 
Naturally  such  a  daughter  would  be  specially  favoured,  as 
the  descent  of  property  to  her  would  not  take  it  out  of  the 
family.  Now,  the  text  of  Manu  which  states  her  right  of 
inheritance  follows  after  three  texts  which  relate  to  the 
appointed  daughter  solely.     It  then  proceeds,  "  The  son  of 


ih)  See  anfei  §  73 ;  po9t,  §  518. 
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a  man  is  even  as  hiraBelf^  and  as  the  son  sucli  is  the  daughter 
(thns  appointed).  How  then  (if  he  have  no  son)  can  any 
inherit  his  property  but  a  daughter  who  is  closely  united 
with  his  own  soul?"  (t).  The  words  in  brackets  are  the 
gloss  of  Kalluha  Bhatta,  who  evidently  understood  the  text 
as  I  do.  The  same  view  was  taken  of  it  by  Daraiswara, 
Davaswamy,  and  Davarata^  as  stated  by  the  Smriti  Chan- 
drika  {k).  It  is  remarkable  that  in  the  texts  where  Manu  Appointed 
states  the  order  of  succession  to  a  man  who  has  left  no  issue,  "* 
he  makes  no  reference  to  a  daughter  as  an  heir  (Z),  The 
texts  would  harmonize,  if  we  suppose  that  in  the  former 
passage  he  was  speaking  only  of  a  daughter  who,  by  virtue 
of  her  special  appointment,  became  his  son,  as  she  is  stated 
to  be  by  Vasishtha  (m).  This  also  accords  with  the  position 
given  to  her  by  Narada,  who  places  her  after  the  son,  upon 
the  ground  that  ''  she  continues  i^e  lineage.  A  son  and  a 
daughter  equally  continue  the  race  of  their  father'^  (n).  This 
could  be  strictly  true  only  of  an  appointed  daughter ;  for  the 
son  of  any  other  daughter  would  be  of  a  different  family 
and  a  different  name,  like  any  other  bandhu.  But  when  the 
practice  of  making  an  appointed  daughter  became  obsolete 
(§  75),  the  daughter  not  appointed  would  naturally  fall  into 
the  same  position,  or  rather  would  retain  the  position  which 
usage  had  made  familiar.  Her  right  would  then  rest  on  the 
simple  ground  of  consanguinity.  This  is  the  ground  on 
which  it  is  based  by  Vrihaspati  and  the  Mitakshara :  ^'  As 
a  son,  so  does  the  daughter  of  a  man  proceed  from  his  several 
limbs.  How  then  should  any  other  person  take  her  father^s 
wealth?'^  (o). 

§  479.  No  distinction  is  to  be  found  in  the  earlier  sages  Orounda  of 
as  to  the  capacity  of  one  daughter  to  inherit  in  preference  ^^©dence 
to   another.     Devala  says,   '^To  unmarried   daughters  a  danghten. 
nuptial  portion  must  be  given  out  of  the  estate  of  the  father ; 
and  his  own  daughter,  lawfully  begotten,  shall  take,  like  a 

(i)   Mum,  ix,  S  127—180.  (m)  Ante,  §  78. 

(k)  Bmriti  Ghandrika,  xi.  2,  §  16.  (n)  Huada,  ziii.  §  50. 

(0  Mai»i,iz.§i85,il7.  <o)   Mxtekriiant,  u.  2,  (  8. 
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son,  tbe  estate  of  him  who  leaves  no  male  issue*'  (p).  This 
suggests  the  idea  that  the  daughter's  right  of  inheritance 
arose  from  the  obligation  to  endow  her.  Hence  Kaiyayana 
says,  '^  Let  the  widow  succeed  to  her  husband's  wealth,  and 
in  default  of  her  the  daughter  inherits,  if  unmarried  or 
unprovided"  {q),     Parasara  enlarges  the  rule  as  follows  (r). 

Benares.  ^^  The  unmarried  daughter  shall  take  the  inheritance  of  the 

deceased,  who  left  no  male  issue,  and  on  failure  of  her  the 
married  daughter/'  So  far,  at  all  events,  there  is  no  idea 
of  religious  merit.  The  object  of  the  dowry  is  to  facilitate 
marriage,  and  to  benefit  the  daughter  (*).  Naturally,  the 
daughter  who  is  already  set  up  in  the  world  has  a  claim 
inferior  to  that  of  one  who  has  her  fortune  to  seek.  And 
similarly,  in  a  competition  between  man-ied  daughters,  the 
preference  was  given  to  the  poor  daughter  over  the  rich  one 
(t).  None  of  the  writers  of  the  Benares  school,  except  the 
Smriti  Chandrika,  absolutely  exclude  any  daughter,  or 
suggest  any  reason  for  her  inheriting  except  the  simple  one 

Bengal  law.  of  consanguinity  (u).  The  Bengal  writers  for  the  first  time 
introduce  the  idea  of  religious  eflScacy.  A  daughter  of 
course  could  offer  no  religious  oblations  herself,  but  her  right 
was  put  upon  the  ground  that  she  produced  sons  who  could 
present  oblations  (t?).  A^efererice  to  Manu  will  show,  as 
might  have  been  expected,  that  the  daughter's  son^  whose 
power  of  offering  funeral  cakes Vas  considered  to  be  equal 
to  that  of  a  son's  son,  was  the  son  of  the  appointed  daughter 
(«;).  Jimuta  Vahana,  however,  laid  do¥m  that  no  daughter 
could  inherit  unless  she  had,  or  was  capable  of  having,  male 


ip)  8  Dig.  491.    See  too  Yajnavalkya,  ii.  $  185 ;  Mitalmliara,  ii  1,  §  2. 

Cq)  Cited  Smriti  Chandrika,  xi.  2,  §  20;  Mitakshara,  ii.  2,  §  2. 

(r)  8  Dig.  490. 

is)  bee  vasishtha,  cited  DayaBlia^,  zi.  2,  §  6.  Also  Tenlon,  12,  note  2^  wbere 
be  points  oat,  that  as  the  degradation  of  woman  consisted  in  her  bdng  a  mer« 
object  of  purchase,  so  the  first  step  towards  her  elevation  was  taken,  when  the 
dowry  made  it  no  longer  necessary  that  she  should  be  sold. 

(0  Mitakshaia,  ii.  2,  §  4;  Smriti  Chandrika,  xi.  2,  §  21;  Y.  May.,  tr.  8» 
§11,12;  Viramit,  p.  181. 

(u)  Vivada  Chintamani,  291,  292;  V.  May.,  iv.  8,  §  10;  Madhaviya,  §  S6 ; 
Varadrajah,  84 ;  Viramit.,  pp.  176—182. 

(v)  See  per  Mitter,  J.,  Qunga  v.  Shumhhoonathy  22  Suth.  898 ;  per  Jagan- 
nathay  8  Dig.  194. 

(w)  Manu,  ix.  §  131—140.    See  post,  §  518. 
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issne,  and  the  natural  result  was  the  exclusion  of  daughters 
who  were  widows,  or  barren,  or  who  appeared  to  have  an 
incapacity  for  bringing  any  but  daughters  into  the  world  {x) . 
This  principle  is  also  adopted  by  the  author  of  the  Smriti 
Chandrika,  who  necessarily  excludes  barren  daughters  (y). 
It  will  be  seen  that  his  authority  in  this  respect  has  not 
been  accepted  in  Southern  India  (§  514).  The  mode  in 
which  these  various  principles  operate  will  be  examined  in 
the  next  chapter,  upon  The  Oedebop  Sdccicssion  (§  514). 

§  480.  The  mother  is  of  course  not  mentioned  as  an  heir  Kight  of 
by  Baudhayamif  who  excludes  all  women  («),  nor  by  Apda-  ^^  ®^ ' 
tamba,  Gautama^  or  Vasishtlui ;  Narada  states  her  right  to 
a  share  on  partition  by  the  sons  after  the  death  of  their 
father,  but  does  not  refer  to  her  as  an  heir  (a).  Her  claim, 
however,  and  that  of  the  grandmother,  are  expressly  stated 
by  Manu  {b) :  ''^  Of  a  son  dying  childless  (and  leaving  no 
widow)  the  (father  and)  mother  shall  take  the  estate :  and 
the  mother  also  being  dead,. the  paternal  (grandfather  and) 
grandmother  shall  take  the  heritage  (on  failure  of  brothers 
and  nephews).'^  The  gloss  of  Kulluka  as  contained  in 
brackets  marks  the  changes  in  the  law  since  the  time  of 
Manu.  Vishnu  also  inserts  the  mother  in  the  list  of  heirs 
next  after  the  father  (c),  and  Tajnavalkya  places  both 
parents  after  the  daughters  {d).  Her  claim  is  also  men- 
tioned by  Vrihaspati  and  Katyayana,  of  whom  the  former 
places  her  after  wife  and  male  issue,  while  the  latter  brings 
her  in  after  male  issue,  father  or  brother  (e). 

As  to  the  ground  of  her  claim,  the  mother  as  well  as  the  ita  origin, 
grandmother  and  great-grandmother,  are  certainly  sapindas, 
as  sharing  with  their  husbands  the  cakes  which  are  offered 

(as)  Daya  Bhaga,  xi.  2,  §  1—8 ;  D.  K.  S.  i.  8,  §  6. 

(y)  Bmriti  Chandrika,  xi.  2,  §  10,  21.    See  post,  §  514. 

(»)  Ante,  §  476. 

(a)  Kanida,  ziii.  $  12. 

(b)  Ifann,  ix.  §  2l7  s  of.  §  185,  where  Mann  makes  the  father  and  then  the 
hrotherB  take.  (d)  Tajnavalkya,  ii.  §  136. 

(c)  Yishna,  xvii.  S  7.  {e)  8  Dig.  502,  606. 
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to  them  by  the  male  issue  (/).  Bat  her  claim,  and  indeed 
that  of  the  &ther  too,  is  always  placed  on  the  ground  of 
consanguinity,  and  of  the  merit  she  possesses  in  reference 
to  her  son,  from  having  conceived  and  nurtured  him  in  her 
womb.  And  by  many  commentators  she  is  preferred  to  the 
father,  upon  considerations  derived  from  a  comparison  of 
the  respective  degrees  in  which  mother  and  father  share  in 
the  composition  of  the  son  (g),  while  the  Mitaksbara  prefers 
her  on  the  ground  of  greater  propinquity  (h).  When  we 
come  to  Jimuta  Vahana,  however,  we  find  the  religions  doc- 
trine introduced  for  the  first  time.  He  prefers  the  &ther 
to  the  mother,  because  the  father  offers  oblations  in  which 
the  son  participates ;  and  he  prefers  the  mother,  who  often 
none,  to  the  brothers,  who  offpr  three,  '*  because  she  confers 
benefits  on  him  by  the  birth  of  other  sons  who  may  offer 
funeral  oblations  in  which  he  will  participate^'  (i).  An 
argument  which  obviously  would  never  apply  as  regards 
the  mother  of  an  only  son,  or  of  a  son  whose  brothers  had 
died  before  him  without  leaving  issue. 

Right  of  §481.  The  growth  of  a  widow's  right  of  soceeesion  is 

^'  ^^ '  much  more  complicated  than  that  of  mother  or  dangbt^. 

Originally  of  course  she  shared  in  the  general  incapacity  for 
inheritance  which  affected  all  women.  But  her  right  was 
recognized  later  than  that  of  other  &males  who  now  take 
after  her.  Neither  Manu,  Apastamba,  Vasiahtha  nor  Naroda 
recognize  her  right  as  heir ;  though  they  do  acknowledge 
that  of  the  daughter  and  mother  (k).  Vi$h^u,  howevw> 
assigns  to  her  a  place  after  male  issue  (Q.  Vriddha  Manu, 
Vrihaspati,  Sancha  and  Lichiia  and  Devala  all  make  her 

(/)  Xnf0,  §471.  Subodbini  extends  tke  right  of  female  asoenduiti  totli* 
mother  and  grandmother  of  the  paternal  great-grandfother,  and  says  that  the 
same  analogy  holds  good  among  the  Samtmodahu.  Mitidcthara,  it.  6,  §6. 
Colebrooke^  note,  Lulluhhai  t.  Mankuvarhai^  2  Bom.  433. 

(g)  8  Dig.  501;  Mitakshara^  u.  8;  3mxiti  ChaAdriJk»»  zi  8,  §  3;  DftjftBhaga. 
zi.  4.  6  2;  Vivada  Ghintamani,  298. 

(h)  Alitakshara,  ii.  3,  §  8  ;  anto,  §  471. 

(0  Daya  Bhaga,  xi.  4,  §  2 ;  D.  K.  S.  i.  6,  $  2. 

(k)  See  Mann,  ix.  §  186,  212,  217,  where  KaUnka  inaerte  a  glooB  hi  Cifoar  of 
the  widow,  whose  rights  are  not  recognized  in  the  original.    See  the  4 
tion  of  Mitakshara,  zi.  1,  §  85.  (J)  Vishnn,  vnL  f  4. 
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heir  (m).    Soj  of  course,  does  Tajnavalhya  (n),  who  is  fol* 
lowed  by  hia  oommQutotor  Vijnane^vara, 

The  following  accoant  of  the  manner  in  which  the  rights 
of  a  widow  arose,  is  taken  almost  exclusively  from  Dr^ 
Slayr's  dissertation  upon  the  subject  (o) . 

§  482.  From  the  very  earliest  times  the  widow  was  entitled  its  origin  and 
to  be  maintained  by  her  husband's  heirs.     When  a  brother  ^° 
died  without  issue^  or  entered  a  religious  order,  the  other 
brothers  were  to  divide  his  wealth,  except  the  wife's  separ- 
ate property,  and  to  allow  a  maintenance  to  his  women  for 
life.     But  even  this  maintenance  depended  upon  their  living 
a  life  of  chastity,    li  they  behaved  otherwise,  it  might  be 
resumed  (p).     So  Narada  says  (g^),  "  when  the  husband  is  Origin  and 
deceased,  his  kin  are  the  guardians  of  his  childless  widow ;   ^owVrighta. 
in  disposing  of  her,  and  in  the  care  of  her,  as  well  as  in  her 
maintenance,  they  have  full  power.''     Even  as  against  the 
king,  when  he  took  by  escheat,  the  widow  did  not  inherit, 
but  he  was  bound  to  give  a  maintenance  to  the  women  of 
such  persons  (r).     These  passages  of  Narada  are  of  special 
importance,  because,  as  his  work  was   professedly  based 
upon  Manuj  they  show  that  nothing  in  Manu  was  then  un- 
derstood as  countenancing  the  right  of  a  widow  to  inherit. 

§  483.  The  next  step  would  naturally  be  that  the  Qrmount 
necessary  for  the  maintenance  should  be  set  apart  for  it,  and 
left  at  her  own  disposal.  In  the  case  of  an  escheat  the  text 
of  Katyayana  cited  above  seems  to  indicate  that  this  was 
done.     And  the  same  course  was  adopted  in  case  of  a  parti- 


(m)  S  Dig.  458,  473,  474,  478  {  Katyayana,  Mitakshara,  ii.  1,  §  6. 

in)  YajnaTalkya,  ii.  185. 

(o)  Mayr,  179,  et  aeq.  See  too  per  curiamt  B/iau  Nojiaji  ▼.  Sundrahaif  l} 
Bom.  H.  C.  27S. 

ip)  Narada,  xiii.  §  25,  26.  Vijnanesvara  expluns  these  texts  as  applying  to 
the  case  of  a  reunited  parcener,  Mitakshara^  li.  ] ,  §  20 ;  bat,  as  Mayr  observes, 
his  case  had  been  provided  for  by  the  preceding  text,  $  24. 

(q)  Narada,  xiii.  $  28.    See  too  Sancha,  8  Di^.  4S2. 

(r)  Narada,  xiii.  §  52 ;  Katyayana,  cited  Mitakshara,  ii.  1 ,  §  27 ;  Vijnanes* 
vara  remarks  upon  these  passages  that  the  words  nsed  for  women,  '*  stri"  and 
"  yoehit,**  apply  to  concubines,  which,  as  Mayr  remarks  (184),  is  opposed  to 
innumerable  passages. 
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tion  {«).  Where  the  property  was  very  small  in  amount^  the 
whole  would  often  be  handed  over  to  the  widow.  And  so 
Srihara  and  others  were  of  opinion  that  a  widow's  right  of 
succession  was  limited  to  the  case  of  a  small  property  (Q.. 
No  such  explanation  can  be  given  to  the  texts  of  Yajna* 
valkya  and  others,  which  expressly  state  a  woman's  right  of 
succession,  since  they  all  put  her  succession  on  exactly  the 
same  footing  as  that  of  sons  {u).  But  the  view  of  Srikara 
and  those  who  thought  with  him,  is  valuable,  from  a  his- 
torical point  of  view,  as  showing  what  the  usage  was,  before 
the  widow's  right  was  firmly  established.  When  it  had 
once  become  customary  to  hand  over  the  whole  of  a  small 
property  to  a  widow,  the  decision  whether  a  property  was 
sufficiently  small  would  become  difficult  and  invidious.  The 
more  wealthy  the  husband  had  been,  the  larger  would  be 
the  scale  of  maintenance  suitable  to  his  widow,  especially 
when  it  came  to  be  expected  that  she  should  perform  her 
husband's  8hradh$  and  discharge  the  charities  to  which  he 
had  been  accustomed  (v).  Where  the  relations  were  them- 
selves adequately  provided  for,  there  would  often  be  a 
strong  feeling  in  favour  of  leaving  the  whole  property  to 
the  widow  for  her  life,  and  this  feeling  would  naturally 
exist  among  all  relations  of  the  husband  other  than  the 
next  in  succession.  They  might  benefit  by  the  property  in 
the  hands  of  a  widow,  while  they  would  not  do  so  to  the 
same  extent  if  it  fell  into  the  hands  of  the  next  male  heir. 

Inflnenoe  of  §  ^4*     The  practice  of  the  niyoga  would  also  help  in  the 

*»*y^^*  same  direction.    A  passage  o£  Oautama  {w)  is  by  some 

translated  so  as  to  indicate  that  a  widow  was  only  entitled 
to  succeed  if  she  raised  up  issue  for  her  husband,  in  which 
case  her  right  would  be  not  personal  but  as  guardian  for  her 
son.  The  author  of  the  Mitakshara  explains  the  passage, 
not  as  making  the  raising  up  of  issue  a  condition  precedent 

(«)  ilnte.  §486.  ,'...,.*«     .  ,  ^    .         «r 

(t)  Mitatahaia,  ii.  1,  §  81 .    So  among  the  SaUej  ohiefii,  Punjab  Cnrtoms,  »• 


lu)  Mitakshara,  ii.  1 ,  §  86 ;  Daya  Bhaga,  zi.  1,  S  6. 

(v)  Vrihanpati,  8  Dig.  458. 

(to)  Gautama,  xxviii.  §  18,  19.    See  Mitakshara,  ii.  1,  §  8. 


Digitized  by 


Google 


IN  CASS  OF  FEMALES.  579 

to  inlieritaiice^  but  as  oJSering  her  an  alternative.  In  either 
view  it  is  clear  that  she  had  the  alternative.  The  male 
relations  would  have  a  strong  interest  in  inducing  the  widow 
to  refrain  from  exercising  her  right,  and  she  would  have  a 
specially  strong  interest  in  availing  herself  of  it,  if  she  at 
once  became  the  manager  of  the  property.  An  obvious 
compromise  would  be  to  allow  her  to  succeed  at  once  to  a 
life  estate  in  the  property,  provided  she  waived  the  privilege 
of  producing  a  new  and  absolute  owner.  Hence  the  condi- 
tion of  chastity  which  the  Brahman  lawyers  engrafted  upon 
her  right  of  succession,  a  condition  which  is  wholly  unsup- 
ported by  the  early  texts  of  the  Yedas  (a?). 

§485.     It  is  impossible  now  to  ascertain  when  the  widow's   widow  only 
right  of  inheritance  was  first  established.     Tajnavalkya  and  Jj^f®^^^*'*^ 
others  already  referred  to,  lay  it  down  absolutely ;  but  the 
author  of  the  Mitakshara  (y)  still  thought  it  necessary  to 
enter  into  an  elaborate  discussion  of  the  whole  subject,  as 
if  it  were  even  in  his  time  an  open  question.     The  conclu- 
sion he  arrives  at  is,  that  the  widow  is  entitled  to  inherit  to 
her  husband,  if  he  died  separated  and  not  reunited,  and  Widow  is  heir 
leaving  no  male  issue.     And  this  rule  is  now  adopted  oener^  ^^^' 
universally,  except  where  the  authority  of  Jimuta  Vahana 
prevails  (2).     The  rule  seems  necessarily  to  follow  from  the 
view  taken  by  the  Mitakshara  of  the  rights  of  undivided 
members.    While  the  husband  lived,  his  wife  had  only  a 
right  to  be  maintained  by  him  in  a  suitable  manner;  after 

(x)  Hayr,  181 ;  ante,  §  88.  (y)  Mitakshara,  ii.  1. 

(s)  Mitakshara,  ii.  1,  §  19,  80  ;  ii.  9,  §  4 :  Smriti  Ohandrika,  xi.  1,  |  24,  25,  58, 
54 ;  zii.  §  9 ;  Varadrapa,  84 ;  Madhaviya,  §  84,  85,  says  nothing  as  to  division ; 
Viramit.,  p.  131,  ch.  iii ;  Katama  Natchiar  ▼.  Rajah  of  8hivagungaf9  M.  I.  A. 
589 ;  S.  C.  8  Suth.  (P.  O.)  81.  As  to  B«nares  :  2  W.  MaoN.  21 ;  Hiranaih  t. 
BabooRamNarayan,dB.  L.  R.  274 ;  S.  0.  17  Suth.  816 :  Chotodhry  Chintamun 
V.  Mt.  Nofolukho,  2  I.  A.  268  ;  S.  G.  24  Suth.  255 1  Hup  Singh  v.  Baimi,  11  I.  A. 
149 ;  Mithila,  Viyada  Chintamani,  290;  Pudmavati  v.  Bahoo  Doolar,  4  M.  I.  A. 
269,  264 ;  8.  C.  7  Suth.  (P.  O.)  41 :  Anundee  v.  Khedoo,  14  M.  1.  A.  416 ;  S.  0. 
18 Suth.  69.  Bombay :  V.  May.,  iv.  8,  5  6:  Qoolah  ▼.  Phool,  1  Bor.  154  [178]  ; 
Qwri/nddas  r.  MuhalukBh'umeet  tb.,  241  [267] ;  Mankoonwur  ▼.  Bhuqoo,  2  Bor. 
189  [157] ;  Oun  Joshee  v.  Sugoona,  2  Bor.  401  [440]  ;  W.  A  B.  68.  In  some 
cases  in  tne  Punjab  and  among  the  Jains  a  widow  appears  to  succeed  to  her 
husband's  estate,  even  though  undivided.  But  the  general  practice  seems  to 
follow  the  Mitaksham ;  Punjab  Customs,  56 ;  Sheo  Singh  v.  Mt  Dakho,  6 
N.-W.  P.  406. 
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his  deaths  his  rights  all  lapse  to  his  sniriving  coparceners^ 
and  she  can  have  no  higher  right  against  them  than  she 
had  against  her  husband.  The  question  of  heirship  for  the 
first  time  arises  in  case  of  a  divided  member^  as  it  is  onlj 
in  regard  to  divided  property  that  there  can  be  an  heir, 
properly  so  called.  In  other  words,  the  widow  can  take 
by  succession  as  heir,  but  cannot  take  by  survivorship  as 
coparcener  (a). 

excepi  in  §  486,  Of  courso  the  very  foundation  of  this  reasoning 

fails  as  regards  Jimuta  Vahana,  for  he  denies  the  premise, 
viz,,  that  all  the  undivided  members  of  the  family  hold  each 
an  unascertained  interest  in  every  part  of  the  whole,  and 
that  at  the  death  of  each  that  interest  passes  to  the  survi- 
vors. On  the  contrary  he  considers  that  each  has  a  separate 
right  to  an  unascertained  portion  of  the  aggregate,  that  is, 
that  each  holds  as  a  tenant  in  common,  and  not  as  a  joint 
tenant.  That  being  so,  of  course,  there  is  no  reason  to 
restrain  the  express  words  of  texts  which  state  the  right  of 
a  widow  to  succeed  to  her  husband,  by  limiting  them  to  the 
case  of  a  divided  member*  It  is  therefore  equally  settled  in 
Bengal,  that  a  widow  succeeds  to  her  husband's  shcu:^  when 
he  is  undivided,  just  as  she  would  to  the  entire  property  of 
one  who  held  as  separated  {b).  But  this  does  not  apply  in 
case  of  the  widow  of  a  son  who  dies  before  his  father, 
undivided,  and  leaving  no  separate  property  (c) ;  because  in 
Bengal  the  son  is  not  a  co-sharer  with  his  father,  and  there- 
fore has  no  interest  which  can  pass  to  his  widow. 

She  takes  self-         §  ^87.  Even  under  the  Mitakshara,  if  a  man  dies  nndi- 
acquired  pro-       yided,  but  leaving  property,  part  of  which  is  his  self -acquisi- 
tion, his  widow  will  succeed  to  that  part,  though  the  rest 
of  his  property  passes  by  survivorship  to  his  coparceners* 


(a)  This  exclusion  of  the  widow  does  not  take  plaoe  where  the  property  is 
that  of  an  ordinary  mercantile  partnership,  and  not  that  of  an  nndiTiaed  Hinda 
family ;  Mampershad  v.  Sheochum,  10  M.  I.  A.  400. 

(6)  Daya  Bhaga,  xi.  1,  §  25,  26,  27  ;  D.  K.  S.  ii.  2,  5  41 ;  P.  MacN.  6.  See 
ca^es  1  M.  Dif?.  dl6 ;  8  Dig.  476,  485 ;  per  West,  J.,  Lakthman  ▼.  Satyabhamfh 
bat,  2  Bom.  508.  (c)  F.  MaoN.  1. 
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Miis  had  been  already  laid  down  by  the  pandits  in  Bombay, 

and  in  a  case  under  the  Mithila  law,  and  was  finally  settled 

by  the  Judicial  Committee  in  the  Shivagunga  case  (d).  ^^*f^^f^*^ 

And  so  where  the  statvs  of  division  has  been  established  by 

agreement,  but  no  actual  apportionment  has  taken  place,  or 

where  part  has  been  apportioned^  and  not  the  remainder^  in 

either  case  the  widow  inherits  as  the  heir  of  a  divided 

member,  instead  of  being  only  entitled  to  maintenance  (e). 

§  488.  When  the  right  of  a  widow  was  once  established,  Eeaaons  for 
the  Hindu  lawyers  were  at  no  loss  for  reasons  to  show  that  gion. 
it  had  always  existed.  According  to  Manu^  upon  concep- 
tion by  a  wife  the  husband  himself  was  bom  again  in  her, 
and  became  one  person  with  her  (/).  And  so  Vrihaspati 
says,  "  Of  him  whose  wife  is  not  deceased,  half  the  body 
survives.  How  should  another  take  the  property  while  half 
the  body  of  the  owner  lives  ?  {g)."  It  is  obvious  that  this 
metaphor  has  the  fault  of  many  other  metaphors.  It  proves 
too  much.  If  the  husband  still  survives,  the  sons  cannot 
take.  If  the  widow  is  looked  upon  as  the  continuation  of 
her  husbands'  existence^  she  ought  to  take  even  before  malQ 
issue  {h) .  But  the  widow  had  also  another  ground  of  merit, 
as  offering  funeral  oblations  to  her  husband.  In  respect  of 
these  Jimuta  Vahana  points  out  that  she  was  inferior  to  her 
Bons,  as  she  only  performed  acts  spiritually  beneficial  to  him 
from  the  date  of  her  widowhood,  while  they  did  so  from  the 
date  of  their  birth  (t).    In  any  point  of  view  it  will  be  seen 


(d)  W.  &  B.,  2iid  ed.,  81, 127  j  2  W.  MaoN.  92 :  Katama  Natchiar  v.  Rajah  qf 
Shivagunga,  9  M.  I.  A.  589 :  S.  C.  2  Suth.  (P.  C.)  81  j  Periasamy  v.  Periammy, 
5  I.  A.  61 :  S.  0. 1  Mad.  812;  foUowed  Tekait  ▼.  TekaUni,  5  I.  A.  160 :  S.  0.  4 
Cal.  190. 

(«)  Suraneni  v.  Sumneni,  18  M.  I.  A.  118  ;  S.  0. 12  Suth.  (P.  C.)  40  j  Oaja- 
pathi  ▼.  Qajavathi^ih,,  497;  S.  0.  6  B.  L.  E.  202;  S.  C.  14  Suth.  (P.  C.)  88; 
ante,  §  454 ;  Narayan  v.  Lakshmi,  3  Mad.  H.  0.  289 ;  Patni  Mai  v.  Bay  Mano^ 
hur,  5  S.  D.  349  (410) ;  Rewun  Persadv.  Mt,  Radha  Beeby,  4M.  I.  A.  187,  148, 
162 :  8.  C.  7  Suth.  (P.  0.)  «6 ;  TimnU  Reddy  v.  Achamma,  2  Mad.  H.  C.  826. 

(/)  Manu,  ix.  §  8.  45. 

(a)  3  Dig.  458.  See  Smriti  Chandrika,  xi.  1,  §6  ;  Katama  Natchiar  y.  Rajah 
^Shivagunga,  9  M.  I.  A.  610 ;  S.  C.  2  Suth.  (P.  C.)  31 ;  Tamhuratti  Valia  v. 
Vira  Rayyan,  1  Mad.  228. 

{h)  See  ante,  §  221,  where  it  is  suggested  that  at  one  time  the  mother's  life 
estate  may  ha?e  been  interposed  before  full  enjoyment  by  the  sons. 

(i)  a  Dig.  456,  458 ;  Daya  Bhaga,  zi.  1,  §  43. 
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Only  takM  hns-  that  the  meritB  of  the  widow  were  purely  personal^  as 
■  property,  jj^^^q^h  herself  and  her  husband.     As  a  mother  she  has 
claims  on  her  descendants;  but  as  a  widow  her  claim  for 
anything  beyond  maintenance  is  only  against  her  hnsband. 
Therefore  if  her  marriage  with  him  has  been  legally  dis- 
solred^  or  if  in  consequence  of  his  having  become  an  out- 
caste^  she  has  exercised  the  right  of  abandoning  him  recog- 
nised by  Hindu  law^  her  claim  to  inherit  from  him  is  lost 
(&) .    So  also^  she  can  only  succeed  to  his  property  or  rights^ 
that  is,  to  the  property  which  was  actually  yested  in  him, 
either  in  title  or  in  possession,  at  the  time  of  his  death  (I). 
Widow  is  only     ^^^  must  take  at  once  at  his  death,  or  not  at  all.     No  fresh 
heirtohiisUiid,  right  can  accrue  to  her  as  widow  in  consequence  of  the 
subsequent  death  of  some  one  to  whom  he  would  have  been 
heir  if  he  had  lived.    Hence,  no  claim  as  heir  can  be  set 
up  on  behalf  of  the  widow  of  a  son  (m),  or  of  a  grandson  (n), 
or  of  a  daughter's  son   (o),  or  of  a  father  (p).  or  of  a 
brother  (3),  or  of  an  uncle  (r),  or  of  a  cousin  {s).    This  is 
undoubtedly  the  law  of  Bengal,  Benares  and  Madras  (i), 
except  in  Bom-  It  is  now,  however,  settled  that  the  law  in  Bombay  is 
W.  different.    The  subject  is  discussed  by  Messrs.  West  and 

(k)  Sinammal  y.  Adrntnistrator-Qeneral,  8  Mad.  109. 

U)  Viramit,  p.  164,  S 18,  p.  197,  §  2.  If  his  title  was  veBted,  though  bis 
enjoyment  postooned,  i^e  will  equally  take.  Bwjvm  Persad  v.  Badha  £ee&y,  4 
M.  I.  A.  137, 176 1  S.  0.  7  Soth.  (P.  0.)  86 ;  Hurrosoondery  y.  Bajessuree,  8 
8nth.  831. 

(m)  8  W.  MacN.  43.  75,  104 ;  2  Stra.  H.  L.  233,  234 ;  Ayahuttee  y.  BajJdmn, 
8  S.  D.  28  (88)  ;  Rai  Sham  Bullubh  y.  Frankishen,  i6..  83  (44)  ;  Himulta  y.  Mt. 
Pudo  Monee,  4  S.  D.  19  (25) ;  Monee  Mohun  y.  Dhun  Monee,  S.  D.  of  1853, 910 ; 
Sai  Kishore  y.  Hurrosoondery,  8.  D.  of  1868,  826 ;  Ananda  Bibee  y.  Noumit,  9 
Gal.  816 ;  Bai  Amrit  y.  Bai  Manik^  12  Bom.  H.  G.  79 ;  Punjab Gnstom.,  64.  The 
claim  of  a  danghter-in-law  is  supported  by  Nanda  Pandita  and  by  Balambhatts, 
but  by  no  other  authorities.    JoUy  Leot.  199. 

(n)  Amhaioow  y.  Button,  Bom.  Sel.  Bep.  182. 

\o)  2  W.  MacN.  47. 

(p)  VencfLta  y.  Venkummal,  1  Mad.  Dec.  210 ;  Vadrevu  v.  WumnUurit  Mad. 
Dec.  of  1861,  125;  Bam  Koonwar  y.  Ummwr,  I  Bor.  415  [^68 J ;  Bhyrolm  y. 
Nuhkissen,  6  S.  D.  53  (61). 

(g)  2  W.  MacN.  78;  2  Stra.  H.  L.  231 ;  Tetiraj  y.  Tayammaly  Mad.  Dec.  of 
1854, 184;  PeddamvMu  y.  Appu  Rau,  2  Mad.  H.  0. 117 ;  JymtMee  y.  iZamjoy, 
8  S.  D.  289  (385). 

(r)  Upendra  y.  Thomdat  8  B.  L.R.  (A.  G.  J.)  349 :  8.  0.  8uh  nomiiw,  Wopen- 
dro  V.  Thanda,  12  Suth.  263 ;  Qauri  y.  Rukko,  3  All.  45. 

(«)  SoormdronathY.  Mt,  Heeramonee,  12  M.I.  A.  81;  S.  G.  IB.  L.  B.  (P. 
G.)  26 :  S.  0  10  Suth.  (P.  C.)  35. 

(t)  Per  curiam^  Lulloohhoy  y.  Casnbai,  7  I.  A.  230;  8.  G.  5  Bom.  110  j 
Vithaldas  v.  Jeshuhai,  4  Bom.  221 ;  Per  West,  J.,  U  Bom.  p.  292. 
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BaUer^  and  their  views  have  been  fully  adopted  by  the 
High  Court  of  Bombay  in  the  case  of  Lalluhhai  v.  Manhu* 
varbai  {u) .  The  process  of  reasoning  of  the  Western  lawyers  Weatem  India. 
seems  to  be  as  follows.  They  accept  the  general  principle 
tiiat  succession  goes  in  the  order  of  sapindaship^  taking  the 
text  of  Manu  (ix.  §  187)  with  the  gloss  of  Kulluka,  so  that 
it  runs  : — "  To  the  nearest  sapindaj  male  or  female^  after 
him  in  the  third  degree^  the  inheritance  next  belongs/' 
Then  they  interpret  sapindaship  as  meaning  connection  by 
blood;  in  the  manner  explained  by  Vijnanesvara  (§  469), 
which  makes  even  the  wives  of  brothers  be  sapinda  to  each 
other,  because  they  produce  one  body  with  those  who  have 
sprung  from  one  body.  On  the  same  principle  they  make 
the  daughter-in-law  a  sapinda  (v).  Hence  "  They  prefer 
the  sister-in-law  to  the  sister's  son,  and  to  a  male  cousin, 
and  more  distant  male  sagotra^sapindas,  the  paternal  uncle^s 
widow  to  the  sister,  the  maternal  uncle,  and  the  pater- 
nal grandfather's  brother,  and  they  allow  a  daughter- 
in-law,  and  a  distant  gotrajasapinda's  widow  to  inherit." 
The  learned  editors  remark,  "  It  is  however  sometimes 
impossible  to  bring  the  authorities  which  they  quote  into 
harmony  with  their  answers  {w)J'  It  may  be  added,  that 
it  is  equally  difficult  to  bring  their  answers  into  har-  ' 
mony  with  each  other.  I  have  given  up  in  despair  the 
attempt  to  reconcile  the  futwahs  and  rulings  from  Bom- 
bay, already  cited  in  this  paragraph,  with  those  which 
will  be  found  below  («).  The  result  of  this  doctrine  is,  that 
''  the  members  of  the  compact  series  of  heirs  specifically 
enumerated  take  in  the  order  in  which  they  are  enumerated 
(V.  M.  iv.  8,  §  18)  preferably  to  those  lower  in  the  list  and 
to  the  widows  of  any  relatives,  whether  near  or  remote, 
though  where  the  group  of  specified  heirs  has  been  exhausted. 


(u)  W.  a^  B.  129 ;  2  Bom.  888 ;  affd.  7 1.  A-  212 ;  8.  G.  5  Bom.  110 ;  foUowing 
and  affirming  Lakahmihai  t.  Jayramy  6  Bom.  H.  C.  (A.  C.  J.)  52 ;  Vithaldas  y. 
Jeshubai ;  4  Bom.  219. 

(v)  W.  A  B.  481— 486. 

Iw)  W.  A  B..  2nd  ed.,  181, 195—199. 

(»}  Muhalukmee  ▼.  Kripashoohily  2  Bor.  510  [557]  ;  Jethee  ▼.  Mt,  Shdo,  ib,, 
688  [640]  ;  Baee  Umrut  r.  Baee  iCoo^uZ,  Morris,  5. 
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the  right  of  the  widow  is  reoognised  to  take  her  hnsband'a 
place  in  competition  with  the  representatiye  of  a  remoter 
^^  (y)-'^  ^his  role  of  succeasion  is  stated  by  the  Bombay 
High  Court  to  be  deduced^  or  rather  to  be  dedacible^  from 
the  Mitakshara^  though  they  admit  that  the  foundation 
afforded  for  it  by  that  work  is  slender^  inasmuch  as  "  no 
widow  of  a  collateral  is  expressly  provided  for ;  the  only 
wife  of  an  ascendant  expressly  admitted^  is  one  for  whom 
there  is  an  express  text/'  Under  the  Mayukha^  according 
to  Mr.  Justice  West,  such  a  right  '^  may  be  called  almost 
shadowy  («)."  Yet,  curiously  enough^  in  Southern  India 
such  a  rule  admittedly  does  not  exists  while  in  Western 
India  its  acceptation  in  practice  is  beyond  doubt.  It  cer« 
tainly  seems  to  me  that  this  is  one  of  those  cases  in  which 
usages,  which  sprung  up  without  any  reference  to  the 
Sanskrit  law  books,  are  now  supported  by  torturing  those 
books  so  as  to  draw  from  them  conclusions  of  which  their 
Punjab.  authors  had  no  idea  {a).     In  the  Punjab,  on  the  other  hand, 

special  family  customs  exist  under  which  widows  are  not 
allowed  even  to  succeed  to  their  husband's  estate,  or  only 
to  a  small  portion  of  it  {I) . 

Sister.  ^  ^^^'  '^^^  relations  whom  we  have  been  considering 

have  all  had  express  texts  asserting  their  title  as  heirs* 
The  widow  and  mother  are  also  gotraja  sa/pindas,  both  in  the 
meaning  of  the  Mitakshara,  as  being  connected  with  the 
deceased  owner  by  affinity,  and  in  the  meaning  of  the  Daya 
Bhaga,  as  being  connected  with  him  by  funeral  oblations 
(§  462).  The  daughter  is  a  aapinda,  though  not  a  gotraja 
sapinda,  according  to  the  view  of  Vijnanesvara^  and  although 
she  neither  presents  nor  participates  in  oblations,  she  is 
fitted  into  the  scheme  of  Jimuta   Fahana  by  her  capacity 


(y)  Nahcdchand  v.  Hemchandf  9  Bom.  81  at  p.  84;  Lalluhhai  r.  Uankuvaf' 
hai^  2  Bom.  at  p.  445. 

(z)  Lalluhhai  y.  Mankuvarhai,  2  Bom.  at  p.  447. 

la)  The  Privy  Council  in  affirming  the  decision  in  Lulloobhoy  v.  Cawibot, 
expressly  rest  the  right  of  the  widow  *'  on  the  ground  of  positive  acoeptanoe 
and  usage,"  7  1.  A.  p.  287  j  S.  C.  6  Bom.  110. 

(6)  Punjab  Customs,  25, 48  j  Punjab  Customary  Law,  II.  142,  287. 
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for  producing  a  presenter  of  oSeriogs.    The  sister  stands 

in  a  different  position  from  all  these.     She  has  no  religions 

efficacy  whatever^  as  she  is  in  no  way .  connected  with  the 

foneral  offerings  to  her  brother.      She  is  a  sapinda^  as 

legards  affinity^  but  she  is  not  a  gatraja  aapindoy  aooording: 

to  the  Benares  writers^  as  she  passes  into  a  strange  gotra- 

immediately  upon  her  marriage.    As  regards  the  authority 

of  texts^  the  matter  stands  in  this  way.     The  sister  is  stated  Text. 

to  take  a  share^  either  upon  an  original  partition^  or  after 

a  reunion  (c),  but  this  is  a  different  thing  from  taking  as 

heiress.     A  passage  from  Sancha  and  Lichita  {d).    ''The 

daughter  shall  take  tke  female  property^  and  she  alone  is 

heir  to  the  wealth  of  her  mother's  son  who  leaves  no  male 

issue/'  would  certainly  seem  to  be   a  direct  affirmation  of  Text  relating  to 

the  right  of  a  sister  to  succeed  to  her  brother.    Jagannatha  "     '* 

explains  the  latter  part  of  the    text  as  referring  to  au 

appointed  daughter.     The  text  itself  is  not  cited  in  any 

commentary  that  I  am  aware  of  as  an  authority  for  her  right 

as  an  heir,  even  by  the  Mayukha,  which  admits  that  right.. 

Possibly  it  may  refer  to  stridhanum  which  had  passed  from 

the  mother  to  the  son,  which,  as  will  be  seen  hereafter,  is 

sometimes  the  case  (§  622).    Nanda  Pandita,  and  Balam^ 

bhatta,  interpret  the  text  of  the  Mitakshara  which  gives 

the  inheritance  to  brethren,  as  including  sisters,  so  that  the 

brothers  take  first,  and  then  the  sisters  (e).     But  this  order 

of  succession  is  opposed  to  the  whole  spirit  of  the  Benares 

law.    It  is  not  accepted  even  by  the  Mayukha,  which  makes 

the  sister  come  in  after  the  grandmother,  under  a  different 

text  (/),  and  the  interpretation  has  been  rejected  by  the 

Judicial  Committee  (gr).     It  may  be  taken,  therefore,  and  it 

appears  always  to  be  assumed,  thait  there  is  no  text  which 


(<^  Mann,  ix.  §  118,  212 ;  Vrihaspati,  8  Dig.  476 ;  ante,  §  436 ;  post,  §  542. 

id)  8  Dig.  187. 

(«)  Mitii^hara,  ii.  4,  §  1,.  note.  This  interpretation  is  accepted  by  the 
Bombay  High  Cotirt  as  one  ground  for  admitting  a  sister  to  sncoeed,  though 
they  do  not  follow  it  to  its  logical  conclusion  as  fixing  her  position  in  the  line  of 
bears.    JTesserbat  v.  Veildbt  4  Bom.  188,  204. 

(/)  V.  May.,  vr.  8,  5  19  j  post,  §  541. 

{g)  Thahwrain  v.  Moh^n,  11  M.  1.  A.  880,  402 ;  S.  0.  7  Suth.  (P.'G.)  25.. 
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in  express  terms  asserts  tlie  riglit  of  a  sister  to  succeed  io 
her  brother.  In  Bombay^  bowever^  her  right  is  now  beyond 
dispute.  In  Bengal  and  Benares  it  seems  clear  that  she 
has  no  right  at  all.  In  Madras  her  right  has  been  reoentiy 
aflSrmed,  by  a  decision  which  is  certainly  opposed  to  the 
entire  current  of  authority  in  Southern  India.  This  will 
render  it  necessary  to  examine  the  law  upon  the  subject  at 
greater  length  than  the  importance  of  the  point  would  seem 
to  require. 

Her  right  ad.  §  490.  The  mode  in  which  the  sister's  title  is  made  ont 
Siy.  "*  ™'  in  Western  India,  appears  to  be  as  follows.  She  is  consid- 
ered a  sapinda,  as  already  stated,  by  Tii*tue  of  her  affinity 
to  her  brother  (§  488).  She  is  also  considered  a  ^o^ro/a 
sapinda,  on  the  ground  that  this  term  is  satisfied  by  her 
having  been  bom  in  her  brother's  family,  and  that  she  does 
not  lose  her  position  as  a  gotraja  by  being  bom  again  in 
her  husband's  gotra,  upon  her  marriage.  That  being  so, 
her  place  among  the  goirajaa  is  determined  by  nearness  of 
kin,  and  is  settled  to  be  between  the  grandmother  and  the 
grandfather  (7i).  It  is  probable  that  the  whole  of  this 
reasoning  is  a  mere  contrivance  to  bring  a  succession,  which 
was  established  by  immemorial  usage,  into  apparent  con- 
formity  with  Sanskrit  law.  The  usage  itself  is  established 
beyond  doubt,  and  has  received  the  sanction  of  the  Priyy 
Council.  And  half-sisters  succeed  as  well  as  sisters  of  the 
whole  blood,  though  they  come  in  after  whole  sisters  (i)« 
Sisters  take  equally  inter  se,  without  any  such  preference 
for  the  unendowed  over  the  endowed,  as  exists  in  the  case 
of  daughters  (&). 


Ih)  V.  May.,  W.  8,  §  18— SOrW.  A  B.  181,  463 ;  per  West,  J.,  LaUubhair. 
Mankuvarhtu,  2  Bom.  p.  445 ;  Weatropp,  C.  J.,  prefers  restiiiff  her  right  npoo 
her  affinity  as  sapinda^  even  though  not  a  gotraja,  and  npon  the  exprev  astko- 
rity  of  Vr&iaepati  and  Nilakantha,  t6.  421. 

(i)  W.  A  B.  469—470 ;  Vinayek  ▼.  Luxumetbase,  1  Bom.  H.  C.  118:  affinwo 
9  M.  I.  A.  516;  S.  0  3  Suth.  (P.  0.)  41 ;  Sakharam  t.  Sitabai,  3  Bern. 363; 
Dhondu  ▼.  Oaiigahai,  ib.,  869 ;  Kesaerhai  ▼.  Valah,  4  Bom.  188, 198. 

(fc)  BhagiHhxbai  v.  Baya,  5  Bom.  264. 
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§  491,  In  Bengal  it  is  equally  dear^  both  on  principle  Not  an  heir  in 
and  authority^  that  the  sister  is  not  an  heir.  She  possesses  ^^^ 
no  spiritual  efficacy^  and  comes  under  the  general  text  of 
Baudhayana  which  excludes  all  females,  without  being 
rescued  from  it  by  any  special  text  in  her  f ayonr  (I) .  Jagan- 
fMtha  says  of  her,  "  It  is  nowhere  seen  that  sisters  inherit 
the  property  of  their  brothers  (m)/'  And  her  exclusion  is 
treated  as  quite  undisputed  by  both  the  MacNaghtens  and 
Sir  Thcfnas  Strange  (n).  There  is  also  a  uniform  current 
of  decisions  to  the  same  effect,  extending  from  1816  to  1870 
(a).  In  one  case  Afuiwah  was  given  by  the  Pandits  declare 
ing  that  a  sister,  though  not  herself  an  heir,  was  entitled  to 
enter  upon  and  hold  the  estate  in  trust  for  a  son  whom  she 
might  afterwards  produce,  where  such  a  son  would  be  the 
next  heir.  (p).  But  this  decision  has  been  expressly  declar* 
ed  not  to  be  law,  on  the  well-established  principle  that  a 
Hindu  estate  can  never  be  in  abeyance,  but  must  always 
vest  at  once  in  the  person  who  is,  at  the  time  of  descent 
cast,  the  next  heir  (q). 

§  492.    As  regards  the  provinces  which  follow  the  Mitak*  Nor  under 
shara,  both  principle  and  authority  seem  also  to  exclude  the     ^^^^ 
sister.     She  is  not  named  in  the  line  of  heirs  by  the  Mitak-   sister  not  re- 
shara  or  the  Viramitrodaya  (r),  nor  by  the  Smriti  Chandrika,   ^SwanSiori- 
tiieMadhaviya,  theyaradrajahortheSarasvatiYila8a,none  ^^ 
of  which  even  refers  to  her,  except  as  being  entitled  to  a 
share  upon  partition  or  after  reunion.    She  cannot  come  in 
as  a  g(draja  sapinda  within  the  meaning  of  Vijnaneavara, 
because  the  Hindu  law  never  contemplates  a  female  as 
remaining  unmarried  after  the  period  of  puberty,  and  as  soon 


(0   Da7aBbaga,zL6,Sll. 

(m)  3  Dig.  517. 

(»)  P.  ItocN.  4,  7;  1  W.  MacN.  85,  note;  1  Stra.  H.  L.  146. 

(o)  2  W.  MaeN.  68,  80,  81,  86,  97,  98  j  Kotmwaree  v.  Damoodhur,  7  8.  D. 
193  (226) ;  Banuuoondree  ▼.  Raikrishto,  Ser.  7^ ;  Kalee  Perthad  ▼.  Bhoirdbee, 
2  Snth.  180 :  Anund  ChuTider  t.  Teetoram,  5  Suth.  215 ;  Rukkini  ▼.  Kadamath, 
5  B.  L.  B.  Appx.  87. 

(p)  Karuna  v.  Jai  Chandra,  6  S.  D.  46  (50). 

(a)  Kewh  Chunder  y.  Biehnopenaud,  S.  D.  of  1860,  ii.  840;  ante,  §  458. 

(r)  Mitakshara,  ii.  5,  §  5,  note. 
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as  slie  does  marryj  she  passes  into  a  different  gotra  (s) .  Nor  is 
there  any  text  in  her  favonr,  which  is  as  much  required  by  the 
Benares  school  as  by  that  of  Bengal  (§  476) .  I  have  already 
noticed  the  construction  of  the  text  of  the  Mitakshara,  which 
would  bring  in  the  sister  as  included  in  the  term  brethreiu 
This  has  not  been  approved  of  by  the  writers  of  any  school 
(§  489) .  Nanda  PandiUa  also  proposes  to  bring  in  the  sister  on 
another  principle  as  being  the  daughter  ef  the  father  (t). 
The  reasoning  would  be^  a  man's  own  daughter  succeeds^  as 
bringing  forth  the  daughter's  son.  It  is  now  settled  tha^ 
the  sister's  son — that  is^  the  son  of  the  father's  daughter-^ 
also  succeeds  (§  531).  Therefore  the  father's  daughter 
herself  should  succeed  as  bringing  him  forth.  The  answer 
would  be^  that  a  man's  own  daughter  succeeds,  both  becansd 
she  is  his  own  ofEspringj  and  because  she  produces  a  son 
who  is  of  such  importance  to  him,  thi^  he  is  the  next  male 
who  takes  after  his  own  issue.  Neither  ground  would 
apply  to  a  sister.  Net  the  first  of  course ;  aor  -the  second, 
because,  although  the  sister's  son  is  an  heir,  he  only  comes 
in  under  the  Mitakshara  as  a  bandhu  after  the  last  of  the 
samanodakas.  Further,  the  fact  that  the  sister's  son  is  an 
'heir  does  net  involve  any  assumption  that  his  mother  must 
have  been  an  heir  also.  He  >takes  by  hia  own  independent 
merit,  not  through  her  (w).  AcooriUngly  we  find  that  thd 
son  of  an  uncle's  daughter  is  an  heir  to  the  nephew,  though 
the  uncle's  daughter  is  not  an  heir  {v) ;  the  son  of  a 
brother's  daughter  is,  but  the  brother's  daughter  is  not, 
an  heir  {w) ;  the  son  of  a  nephew's  daughter  is,  but  the 
nephew's  daughter  is  not,  an  heir  {x). 


{$)  Daya  Bhaga,  zi  2,  §  6 ;  W.  &  B.  129.  See  too  Daya  Bhaga,  xi.  6,  €  10, 
where  Jimata  Yahana  says  that  Tajnayalkya  usee  the  term  Qotraja  to  esmde 
f  emaleB  related  as  aapvndaa,  and  Smiiti  Gha^drika,  zi,  LaUubhai  ▼.  Mankwvtr* 
hai,  2  Bom.  438. 

(e)  Mitaksharaf  ii.  6,  §  5,^ote. 

lu)  Soeper  HollowayfJ,,  Ckelilcani  t.  8ur<men%,  G^ad.  H.  0.  28a 

(v)  Guru  y.  Anand,  5  B.  L.  E.  15;  S.  0. 18  Suth.  (F.  B.)  49 1  GfOMien  t. 
ML  Kiahenmwnnee,  6  8.  D.  77  (90). 

(w)  Gohind  v.  Moheshf  15  B.  L.  B.  85;  S.  G.  28  8ath.ll7;  JogmunUr. 
Seetulpersavdt  Sev.  488. 

(x)  £a8hee  Mohun  v.  Rajgobindt  24  Buth.  229;  Sadha  Pearee  v.  Doorga 
JUonee,  5  Suth«  181. 
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4  498.  The  weight  of  authority  seems  also  to  be  against  Adverse 
die  sister's  claim.  The  opinions  of  both  the  MacNaghtens,  ^®<^<>"«- 
of  Mr.Golebrooke^  Mr.  Sutherland^  and  Sir  Thomas  Strange, 
were  opposed  to  her  claim ;  and  a  f  atwah  by  a  Madras 
Pandit  to  the  same  effect  is  cited  by  the  latter  author  (y). 
In  1858  a  case  came  before  the  Madras  Sudder  Courts  in 
which  a  sister  claimed  as  heir  to  her  brother,  relying  on 
the  texts  of  Manu  and  the  authority  of  Nanda  Pandita  and 
Balamlhatta.  The  Court  said,  '^  The  Judges  of  the  Sudder 
Udalut,  while  admitting  that  the  arguments  of  the  special 
appellant  have  much  force,  and  that  the  texts  relative  to 
division  after  reunion  show  that  under  such  circumstances 
9k  sister  has  a  right  of  inheritance,  from  which  a  presump- 
tion might  perhaps  be  drawn  that  the  spirit  of  the  law  may 
possibly  not  have  originally  contemplated  the  exclusion 
which  now  prevails,  are  of  opinion  that  the  law  is  not  only 
too  ill  defined  to  admit  of  such  construction,  in  opposition 
to  existing  usage,  but  must  even,  if  speaking  more  clearly^ 
be  regarded  as  obsolete  and  virtually  changed,  and  modi- 
fied by  practice  prevailing  beyond  memory,  and  acquiesced 
in  by  all  parties  concerned  {%).*'  The  same  claim  was  set 
up,  with  the  same  arguments  and  the  same  result,  before 
the  High  Court  of  Bengal  in  1863,  in  a  case  governed  by 
Mitakshara  law.  The  Court,  after  referring  to  Manu,  ix., 
J  187,  217,  Mitakshara,  ii.,  4  and  5,  1  Stra.  H.  L.  146; 
1  W.  MacN.  35,  and  a  Bengal  case,  proceed  to  say,  "  On 
the  whole,  then,  we  are  clearly  of  opinion  that  the  Vaya- 
vastha  of  the  Pandit  cannot  be  set  up  successfully  against 
the  text  of  the  Mitakshara,  or  the  general  principles  of 
Hindu  law,  which  exclude  sisters,  or  against  the  marked 
omission  from  our  precedents  of  any  decision  in  favour  of 
such  a  claim,  for  more  than  sixty  years  (a).'*  This  opinion 
was  reiterated  by  the  Bengal  High  Court  after  a  fresh 
discussion  of  the  authorities  in  1882  (&).    The  same  decision 

(y)  1  Stm.  H.  L.  146;  2Stra.  H.  L.  248—246;  F.  MacN. 4,  7;  1  W.  MacN. 
85,  n.    deeper  Uollouniyt  J.,  OheliJcani  ▼.  Suraneni^  6  Mad.  u,  G.  288. 
(«)  ChinnasanUen  v.  iToortoor,  Mad.  Deo.  of  1868, 175. 
.(a)  Cfumon  y.  arikarU,  Sey.  460.       (b)  Jullessur  v.  Uggur  B<yy,  9  Cal.  725. 
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was  given  in  1880  by  the  Allahabad  High  Coort^  also  in  a 
case  under  Mitakshara  law^  the  Court  referring  to  a  preyiouB 
ruling  which  laid  down  that  according  to  Mitakshara  law 
none  but  females  expressly  named  can  inherit  (c). 

Sister's  right  ^^  the  Pun jabj  among  the  Sikh  Jats^  the  sister  is  also 

excluded  by  long-established  and  recorded  usage^  which 
was  affirmed  by  express  decision  in  1870  (d). 

The  title  of  a  sister  was  raised  for  the  first  time  on 
appeal  to  the  Privy  Council  in  a  case  from  the  North- 
West  Provinces  in  1871,  but  the  Judicial  Committee  refused 
to  enter  upon  the  question  (e) ;  it  was  also  referred  to,  but 
without  any  expression  of  opinion,  by  the  Committee  in 
1876  (/). 

rec«ntlT  admit-  §  494.  On  the  other  hand,  a  sister  was  for  the  first  time 
ted  in  Uadns.  clecided  to  be  an  heir  to  her  brother  in  a  recent  case  in 
the  Madras  High  Court  (g).  Property  had  devolved  on  a 
son,  upon  whose  death  it  was  taken  by  his  mother.  She 
alienated  portions  of  it  to  strangers,  and  then  died.  The 
plaintiff,  who  was  one  of  three  sisters,  sued  to  set  aside  the 
alienations.  These  were  admittedly  invalid  beyond  the 
life  of  the  mother.  The  only  question,  therefore,  was, 
whether  the  sister  had  any  title  which  would  support  her 
suit.  The  Court  held  that  she  had.  They  first  declared  that 
she  was  not  a  aapinda,  setting  aside  the  construction  put 
upon  the  word  "  brethren"  by  Balambhatta.  They  then  pro- 
ceeded to  say, ''  Whether  the  sister  is  entitled  to  succeed  as 
a  relative  of  deceased  more  remote  than  a  sapinda  is  another 
question.  Since  the  decision  of  the  Judicial  Committee  in 
Oridhari  v.  The  Govenvment  of  Bengal  (A),  the  High  Court  of 
Madras,  following  that  decision,  and  the  decision  of  the  High 

(c)  Jagat  Narain  v.  Sheodas,  5  AIL  811. 

(d)  Punjab  Custom,  17. 

(e)  Kooer  Goolab  v.  Rao  Kurun,  14  M.  I.  A.  176 ;  8.  0. 10  B.  L.  B.  19. 

(/)  Vellanki  t.  Venkata  Rama,  4  1.  A.  1,  8;  S.  G.  1  Mad.  174;  8.  C.  26 
Suth.  21. 
ig)  KuUi  Animal  v.  Radakristna,  8  Mad.  H.  0.  88. 
(X)  12  M.  I.  A.  448;  8.  C.  1  B.  L.  B.  (P.  C.)  44 ;  6. 0. 10  Soth.  (P.  G.)  82. 
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Court  of  Bengal  in  AmrUa  v.  Lakhinarayan  {%),  of  whicli 
the  Jadicial  Committee  approved^  have  held  (k)  that  a  sister's 
son  is  entitled  to  succeed  as  a  bandhu,  and  that  the  text  and 
commentary  in  chap,  ii.^  §  6,  of  the  Mitakshara  do  not  Madras  Hj^h 
restrict  the  limit  of  Bandhua  to  the  cognate  kindred  there 
mentioned^  but  are  to  be  read  as  merely  offering  illustrations 
of  the  degree  of  Bandhus  in  their  order  of  succession.  In 
§  3  of  chap.  ii.  of  the  Mitakshara^  §  4^  it  is  said^  '^Nor 
is  the  claim  in  virtue  of  propinquity  restricted  to  kinsmen 
allied  by  funeral  oblations^  but  on  the  contrary^  it  appears 
from  this  very  text  (l)  that  the  rule  of  propinquity  is  effec- 
tual without  any  exception  in  the  case  of  (aamanodakas) 
kindred  connected  by  oblations  Of  water,  as  well  as  other 
relations,  where  they  appear  to  have  a  claim  on  the  succes- 
sion.'' And  it  is  afterwards  said  in  §  7,  "  If  there  be  no 
relatives  of  the  deceased,  the  preceptor,  &c.,  according  to  the 
text  of  Apastamba,  '  If  there  be  no  male  issue,  the  nearest 
kinsman  inherits,  or  in  default  of  kindred,  the  preceptor.' " 
It  follows  from  the  above,  not  only  that,  in  regard  to  cog- 
nates, is  there  no  intention  expressed  in  the  law  or  to  be 
inferred  from  it,  of  limiting  the  right  of  inheritance  to  certain 
specified  relationships  of  that  nature,  but  that,  in  regard 
to  other  relationships  also,  there  is  free  admission  in  the 
order  of  succession,  prescribed  by  law  for  the  several 
classes;  and  that  all  relatives,  however  remote,  must  be 
exhausted,  before  the  estate  can  fall  to  persons  who  have  no 
connection  with  the  family.  In  this  view  plaintiff  must  be 
regarded  as  a  relative  entitled  to  succeed  on  an  equal  footing 
with  her  sisters,  who  are  relatives  of  the  same  degree." 

§  495.     This  decision  will,  of  course,  settle  the  law  in  Madras  deoision. 
Madras  unless  reversed.    But  as  it  will  not  be  a  binding  ^^^^^• 
authority  upon  Mitakshara  law  in  other  parts  of  India,  it 
may  be  as  well  to  examine  its  reasoning  more  closely.     The 
three  cases  quoted  have,  of  course,  no  application.     They 

(i)  2  B.  L.  R.  (F.  B.)  28 }  S.  0. 10  Suth.  (F.  B.)  76. 

(k)  Chelikani  t.  Suraneniy  6  Mad.  H.  C.  278.  (0  Manu,  ix.  §  187. 
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merely  decide  that  male  relations^  who  come  within  thff 
definition  of  a  bandhn  in  the  Mitakshara  (m)  are  not  exckd- 
ed  from  the  mere  fact  that  they  are  not  specifically  eno:- 
merated  in  the  next  section.  Bat  if  that  definition  means^ 
as  those  cases  held  that  it  did  mean,  a  person  connected  by 
fnneral  oblations  with  the  deceased,  then  a  sister  does  not 
come  within  the  definition,  not  being  "  connected  by  funerai 
oblations  (n)  J^  It  is  also  to  be  remarked  that  the  enumeration 
in  Mitakshara,  ii.  6,  though  not  exhaustive  as  to  the  indivi- 
duals, includes  none  but  males,  and  is,  therefore,  strong  evi* 
dence  that  none  but  males  were  supposed  capable  of  satisfy- 
ing the  definition.  And  the  cases  cited  show  that  none  bat 
males  could  satisfy  the  definition,  as  there  understood.  The 
judgment,  however,  goes  on  to  cite  two  texts  as  showing 
(apparently)  that  other  relatives  who  are  neither  gentiles  nor 
handhue  may  inherit  by  virtue  of  mere  propinquity.  In  the 
first  passage  (o),  Vijnanesvara  is  weighing  the  comparative 
merits  of  the  father  and  the  mother,  both  of  whom  are 
gotraja  sapindas.  He  decides  in  favour  of  the  latter  on  the 
ground  of  propinquity,  and  proceeds,  in  the  text  cited  by 
the  High  Court,  to  remark  that  this  principle  of  propinquity 
applies  not  only  to  sapindas,  but  to  samanodakas,  "  as  well 
as  other  relatives,  when  they  appear  to  have  a  claim  to  the 
succession."     That  is  to  say,  given  a  rivalry  between  two 

(m)  Mitakshara,  ii.  5,  §  8. 

(n)  According  to  the  Dharma  Sindhu  Sara  of  Kasinatha,  a  work  of  Uie 
higheet  authority  in  the  Benarea  School,  among  the  persons  who  are  competent 
to  perform  the  funeral  rites  to  a  deceased  kinsman  it  is  stated  that,  **  on  oiluce 
of  the  daughter,  and  the  nephew,  the  father,  the  mother,  the  daughter-in-law 
and  the  sister  claim  the  right  in  succession.    In  case  there  are  V>th  uterine  snS. 
stepsisters,  the  same  rules  apply  to  them  as  to  uterine  and  stepbrothers.    On 
failure  of  sisters  their  sons  are  entitled  to  this  right."    Baj.  Sarvadhikari^  iii. 
This  right  to  perform  ceremonies  certainly  does  not  carry  with  it  any  nght 
under  Benares  law  to  inherit.    Bee  as  to  a  daughter-in-law,  anftf,  S  488  and  as  to 
a  sister  antef  §  49S.  Mr.  Bajkumar  Sarvadhikan,  after  pointing  out  that  the  riews 
of  Balambhatta  and  Nanda  Pandita  in  favour  of  a  sister  have  met  with  no 
acceptance,  sa^  (p.  665),  '*  According  to  the  doctrines  of  the  Benares  School, 
then,  the  married  and  unmarried  daughters  of  gotraja-aapindas  are  not  entitled 
to  inherit."    The  funeral  rites  which  these  females  are  competent  to  perform 
are  only  the  ekoddishta  or  funeral  ceremonies  of  the  indiridual,  ending  with  the 
first  year's  anniversary  rites.    They  are  not  competent  to  perform  the  parvana 
rites,  which  are  the  most  important  of  all,  and  upon  the  punctual  observance 
of  which  the  peace  of  the  disembodied  spirit  depends  (Raj.  Sarvadhikari,  860, 
84,  74). 
(0)  Mitakshara,  ii.  3,  §  3,  4. 
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peraonSf  botli  entitled  to  inherit^  tlie  one  who  is  nearest  in 

blood  shall  take.    The  text  does  not  attempt  to  lay  down 

who  have  a  claim  to  saccession.     On  the  contrary^  it  seems 

to  assume  that  there  may  be  relatives  who  would  not 

^'  appear  to  have  a  claim  to  the  succession.'^     It  does  not 

define  the  class  of  heirs — that,  as  will  be  shown  immediately, 

had  been  done  already — ^but  lays  down  a  rule  by  which  one 

member  of  the  class  is  to  be  preferred  to  another.     The  word 

whioh  is  translated  by  Mr.  Colebrooke  '^  as  well  as  other 

relatives/^  is  simply  adi  appended  to  samatioddkas,  and 

means  the  like,  or  et  cetera  (p) .    It  would  be  contrary  to  the 

ordinary  principles  of  construction  to  interpret  such  a  word 

as  introducing  a  completely  different  genus.    The  next  text 

proves  exactly  the  opposite  of  what  it  is  cited  for  by  the 

High  Court.    To  understand  it  we  must  go  back  a  little. 

The  first   seven  sections  of  the  Mitakshara,  cap.  ii.,  are 

merely  a  commentary  on  the  text  of  Tajnavalkya  (j),  /^The 

wif  e^  and  the  daughters  also,  both  parents,  brothers  likewise 

«uid  their  sons,  gentiles,  cognates  (r),  a  pupil  and  a  fellow  Madras  decision 

student ;  on  failure  of  the  first  among  these,  the  next  in 

order  is  indeed  heir  to  the  estate  of  one  who  departed  for 

heaven,  leaving  no  male^  issue.    This  rule  extends  to  all 

(persons  and)  classes.''     This  text  recognizes  no  relatives 

coming  after  nephews  who  are  not  either  gentiles  (gotraja) 

or  himdhua.     Sections  1 — 1  treat  of  relations  up  to  and 

including  nephews.     Section  5,  §  1  defines  gotraja,  and  §  3 

defines  bandhus.    The  remainder  of  section  5  illustrates 

the  succession  of  gentiles  or  gotrajas.     Section  6  illustrates 

the  succession  of  bandhus.    It  is  now  settled  that  these 

illustrations  are  not  exhaustive,  but  that  any  one  who  comes 

within  the  definition  may  inherit  (§  471).     Then  comes 

§   7,   which  treats  of  the  succession  of  those  who  are 

not  relatives  at  all.    It  commences,  "  If  there  be  no  relations 

of  the  deceased,  the  preceptor,  or  on  failure  of  him  the 


(p)  See  as  to  the  use  of  this  adL  Bxunell's  Frefiace  to  Yamdraja. 
(q)  Yajnavalkya,  ii.  S  185 :  cited  Mitakshara,  ii.  1,  §  2. 
(r)  Bandhn,  see  Goldstilcker,  26. 

75 
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pupil,  inherits,  by  the  text  of  Apaatamba.  '  If  there  be  no 
male  issue,  the  nearest  kinsman  inherits,  or  in  default  of 
kindred  the  preceptor,  or,  failing  him,  the  disciple/  "  The 
Court  infers  from  this  "  that  in  regard  to  other  relationships 
also"  (meaning,  apparently,  relationships  which  do  not  come 
under  the  head  of  cognates)  ''  there  is  free  admittance  to  the 
inheritance  in  the  order  of  succession  prescribed  by  law  for 
the  several  classes,  and  that  all  relatives,  however  remote, 
must  be  exhausted  before  the  estate  can  fall  to  persons  who 
have  no  connection  with  the  family/^  That  is  to  say,  the 
Court  seems  to  think  that  the  words,  "  If  there  be  no  rela- 
tions of  the  deceased,^'  let  in  a  new  class  of  relations,  who 
are  neither  gentiles  nor  cognates,  but  who  are  connected  with 
the  deceased  by  propinquity.  It  would  be  rather  remark- 
able if  a  section  which  is  devoted  to  strangers  should  have 
this  effect,  and  should,  by  a  side  wind  as  it  were,  bring  in 
an  entirely  new  set  of  heirs,  who  are  not  defined,  and  of 
whose  very  existence  there  is  no  previous  hint.  But  the  fact 
is  that  the  word  which  Mr.  Colebrooke  has  translated  ''  rela- 
tions" is  bandhu  {s).  This  makes  everything  consistent. 
Section  5  treats  of  gotrajas.  Section  6  treats  of  handhua. 
Section  7  of  those  who  come  in  when  there  are  no  bandhu. 
There  is  no  third  class  of  persons  who,  being  neither  gotraja 
nor  bandhu,  are  still  relations.  In  the  passage  of  Apastamba, 
the  word  translated  kinsman  and  kindred  is  sapinda  (i). 
Apastamba  does  not  appear  to  recognize  bandhus  at  all. 

Heirship  of  §  496.  It  certainly  seems  to  me,  with  the  greatest  possible 

dered.^^'"*  respect  for  the  learned  Judges  o?  the  Madras  High  Court, 

that  their  decision  cannot  be  supported  upon  the  grounds 
upon  which  they  have  put  it.  Whenever  the  question  arises 
again,  it  will  probably  be  found  that  the  claim  of  the  sister 
can  only  be  made  out,  either  upon  the  principle  on  which 
she  is  let  in  by  Nilahantha  and  his  followers,  that  is  as  a 
sapinda,  or  by  excluding  from  the  definition  of  bandhu  all 
reference  to  funei;^l  oblations,  and  taking  it  simply  as  denot- 

(«)  Goldstucker,  26.  (0  Apastamha,  ii.  14,  %  2. 
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ing  persons  connected  by  affinity  (§  469).  The  former 
position  has  been  denied  to  her  by  the  Judicial  Committee^ 
and  by  the  Madras  High  Court  (u).  Whatever  may  have 
been  the  original  meaning  of  the  text  of  Mann  (ix.  §  187)^ 
'^  To  the  nearest  aapinda  the  inheritance  belongs^"  the  text 
mnst  now  be  read  with  that  of  Tajnavalkya,  and  the  com- 
mentary of  the  Mitakshara^  which  show  that  sapitida,  as 
opposed  to  bandhu,  means  one  of  the  same  family^  and  not 
a  person  removed  from  it  by  marriage  (§  492).  On  the 
other  hand^  if  the  idea  of  funeral  offerings  is  excluded  from 
the  definition  of  a  handhu,  a  sister  would  certainly  come 
within  it.  But  then  we  should  have  to  consider  the  whole 
framework  of  the  Mitakshara^  as  understood  and  acted 
npon  in  Southern  India  (v)  which  recognizes  no  females 
who  are  not  denoted  by  special  texts.  To  admit  a  sister 
as  an  heir  at  this  time  of  day  appears  to  be  the  very  course, 
to  which  their  Lordships,  of  the  Judicial  Committee  say 
they  have  *'  an  insuperable  objection,"  viz.,  "  by  a  decision 
founded  on  a  new  construction  of  the  words  of  the  Mitak- 
shara,  to  run  counter  to  that  which  appears  to  them  to  be 
the  current  of  modern  authority''  {w). 

§  497.  The  case  of  Kutti  Ammal  v.  Rndakrishna,  as  well   Later  Madras 
as  the  above  observations  upon  it,  were  very  fully  consi-   ^^^^'»- 
dered  by  the  Madras  High  Court  in  a  later  case  («),  where 
a  conflict  arose  between  a  sister  and  a  sister's  son,  each  ^ 

claiming  as  heir  to  the  deceased.  It  was  not  necessary 
to  decide  whether  a  sister  could  be  heir  to  her  brother, 
since,  assuming  that  she  could  be,  the  Court  was  of  opinion 
that  the  male  claimant  was  a  preferential  heir.     Had  it 


(tt)  Thakoorain  v.  Mohun,  11  M.  I.  A.  402  ;  S.  C.  7  Suth.  (P.  C.)  25  ;  Kutti- 
ammal  v.  Radakristna,  8  Mad.  H.  C.  92. 

(v)  Theee  qualifying  words  are  added  with  reference  to  the  view  taken  of  the 
literal  language  of  the  Mitakshai*  by  the  High  Court  of  Bombay  in  Lallubhai 
V.  Mankuvarhai,  2  Bom.  888 ;  ante,  §  488.  The  Judges  seem  to  admit  that 
their  interpretation  of  the  Mitakshara  is  either  not  accepted  in  Madras,  or  is 
over-ruled  oy  the  countervailing  authority  of  the  Smriti  Chandrika :  sworn 
2  Bom.  at  pp.  818,  888 ;  2 1.  A.  280.  '      ^  ' 

(w)  Supra,  11  M.  I.  A.  403  ;   Kooer  Ooolah  v.  Rao  Kurun,  14  M.  I.  A  196  t 
S.  C.  10  B.  L.  R.  1 ;  Chotay  v.  Chunno,  6  I.  A.  32 ;  S.  C.  4  Cal.  741. 

(x)  Lakshmanammal  v.  Tiruvengada  Mudali,  5  Mad.  241. 
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been  necessary  to  decide  the  pointy  the  Court  intiinated 
that  the  criticism  in  the  previous  sections  would  have  induc- 
ed them  to  remit  the  point  for  decision  to  a  Full  Bench. 
They,  however,  suggested  that  the  decision  was  right,  on  the 
ground  that  the  term  hhvnncLgotra  sapinda  as  used  by 
Vijnanesvara  meant  no  more  than  a  person  connected  by 
consanguinity^  but  belonging  to  a  diiSerent  family,  either 
by  birth  or  by  marriage.  They  seemed  disposed  to  doubt 
whether  the  Mitakshara  had  accepted  the  doctrine  that 
females  could  only  inherit  under  an  express  text,  and  they 
appeared  to  accept  the  authority  of  Sancha  and  Lichita  aa 
supplying  such  a  text  if  one  were  necessary.  Such  a  view  ifl 
of  course  thoroughly  intelligible  and  arguable,  and  is 
probably  the  line  that  would  be  followed  with  most  chance 
of  success  if  the  case  came  before  the  final  Court  of  Appeal 
It  would  be  urged  in  reply  with  much  force,  that  erery 
other  Court  which  professes  to  administer  the  Mitak** 
shara  law  has  come  to  a  different  conclusion.  That  the 
Madras  decisions  are  opposed  to  usage  and  authority  in  that 
Presidency,  and  that  in  Bombay,  where  a  sister^s  right  ifl 
undoubted,  it  is  tested,  not  upon  any  conclusions  derivable 
from  the  Mitakshara,  but  upon  long  custom  and  the  express 
authority  of  the  Mayukha. 

Even  in  Madras  a  step-sister  is  not  an  heir  (y). 

(y)  Kumara  Velu  y.  Viranat  5  Mad.  29. 
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CHAPTER  XVIII. 

INHERITANCE. 

Order  of  Succession. 

Wb  now  proceed  to  examine  the  order  of  succession  under 
iBLinda  law,  always  remembering  that  it  only  applies  to 
estates  held  in  severalty,  unless  in  cases  governed  by  Bengal 
law,  when  quasi-severalty  is  the  normal  condition  of  each 
sharer  (§  457).  Each  of  the  successive  classes  takes  in 
default  of  the  preceding.  K  the  estate  has  once  vested  in 
any  male  he  becomes  a  fresh  stock,  and  on  his  death  the 
descent  is  governed  by  the  law  of  survivorship  or  of  inherit- 
ance, according  as  he  has  left  undivided  coparceners  or  not. 
Where  the  estate  has  vested  in  a  female,  or  in  any  number 
of  females  in  succession  to  each  other,  on  the  death  of  the 
last  descent  is  again  traced  from  the  last  male  holder,  unless 
in  certain  cases  under  Bombay  law,  hereafter  discussed 
(§  565). 

§498.  Issue. — ^If  a  man  has  become  divided  from  his  sons,  issno 
and  subsequently  has  one  or  more  sons  bom,  he  or  they  take 
his  property  exclusively  (§  431).  If  he  is  undivided  from 
them,  his  property  passes  to  the  whole  of  his  male  issue, 
which  term  includes  his  legitimate  sons,  grandsons,  and  great- 
grandsons  (a).  All  of  these  take  at  once  as  a  single  heir, 
either  directly  or  by  way  of  representation.  Suppose,  for 
instance,  a  man  has  had  three  sons,  and  dies  leaving  his 
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take  Bimul- 
taneonsly. 


Bight  of  issue. 


eldest  son  A.,  and  B.  the  son  of  A. ;  two  grandsons^  C.^ 
and  C.2,  by  his  second  son,  and  three  great-grandsons,  D^, 
D.^,  and  D.',  by  his  third  son ;  A.  takes  for  himself  and  B., 
C.i  and  C.2  take  for  themselves,  and  D.i,  D.2,  and  D.«  take 
for  themselves,  and  these  three  lines  all  take  at  once,  and 
not  in  succession  to  each  other.  The  mode  in  which  they 
take  inter  se,  and  the  natnre  of  the  interests  which  they  take^ 
have  been  discussed  already  (6) .  This  seems  to  be  an  excep- 
tion to  the  general  rule,  that  among  heirs  of  different  degrees, 
the  nearer  always  excludes  the  more  remote  (c).  It  really 
is  no  exception.  It  is  merely  an  illustration  of  the  rule  that 
property,  which  is  held  as  separate  in  one  generation,  always 
becomes  joint  in  the  next  generation  (§  244) .  If  it  is  held  by 
a  father  who  is  himseK  the  head  of  a  coparcenary,  it  passes 
at  his  death  to  the  whole  coparcenary,  and  not  to  any  single 
member  of  it,  all  of  them  having  under  the  Mitakshara  equal 
rights  by  birth.  The  Daya  Bhaga  puts  forward  the  same 
view  from  its  religious  aspect.  According  to  it,  the  son, 
grandson,  and  great-grandson,  all  present  religious  offerings 
to  the  deceased,  and  all  with  equal  efficacy.  There  is, 
therefore,  no  reason  why  one  should  be  preferred  to  tie 
other.  But  as  the  grandson  presents  no  offerings  while 
his  own  father  is  alive,  B.  does  not  take  directly,  but  C. 
andD.  do  {d). 


PrimogonitTire.  §  499.  Property  which  is  in  its  nature  impartible,  as  a 
Raj  or  ancient  Zemindary,  can,  of  course,  only  descend  to 
one  of  the  issue ;  which  that  one  is  to  be  will  depend  upon 
the  custom  of  the  family  (§51).  In  general,  such  estates 
descend  by  the  law  of  primogeniture  (e).  In  that  case 
the  eldest  son  is  the  son  who  was  bom  first,  not  the  first- 
bom  son  of  a  senior,  or  even  of  the  first  married,  wife  (/). 


(b)  See  ante,  %  422.  (c)  Khettur  v.  Poomo,  15  Suth.  482. 

(d)  Daya  Bhaga,  iii.  1,  5  18,  19. 

(e)  This  presumption  of  oonrse  may  be  displaced  by  evidence  showini^  that 
some  other  rule  prevailed  such  as  selection  of  the  successor.  Ishri  Singh  v. 
Baldeo  Singh,  11  I.  A.  135.    See  also  Achat  Ram  v.  Udai  Pertah,  post,  $  601. 

(/)  Manu.  ix.  §  125,  126 ;  Rughonath  v.  Hurrehur,  7  S.  D.  126  (146) ;  Bhu- 
jangrav  v.  Malojirat^  5  Bom.  H.  C.  (A.  C.  J.)  161  j  Ramalakshmi  r.  Sivanan* 
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So  long  as  the  line  of  the  eldest  son  continued  in  possession>  Primogenltare. 
the  estate  would  pass  in  that  line  (g).  That  is  to  say,  on 
the  death  of  an  eldest  son,  leaving  sons,  it  would  pass  to 
his  eldest  son  and  not  to  his  brother.  But  there  is  a 
singular  want  of  authority  as  to  the  rule  to  be  adopted 
where  an  eldest  son,  who  has  never  taken  the  estate,  has 
died,  leaving  younger  brothers,  and  also  sons.  The  point 
has  been  twice  argued  very  lately  before  the  Privy  Coun- 
cil, but  in  neither  case  was  it  necessary  to  decide  the 
question.  The  only  cases  that  I  am  aware  of  in  which  the 
point  was  actually  decided,  were  in  Madras.  The  earlier 
cases  arose  in  the  same  family,  as  will  appear  from  the 
following  pedigree.  It  only  shows  so  much  of  the  relation- 
ship as  will  render  the  litigation  intelligible. 

latimrar  Zemindar 
I      dies  in  1809. 

I 


dies  in  1808.  I 

B.  if-  dead  S 

I  alive. 

Plaintiff. 


leaves  a 

widow  defendant. 


Here  it  will  be  seen  that  at  the  death  of  the  Zemindar  he 
left  a  grandson,  B.,  by  an  elder  son,  and  a  younger  son  X. 
The  latter  got  possession  of  the  Zemindary,  but  B.  brought 
a  suit  against  him,  and  ultimately  recovered  possession. 
There  were  circumstances  in  the  case  which  might  have 
justified  the  decree  on  other  grounds,  but  on  the  whole  it 
must  be  taken  that  the  Provincial  Court,  which  tried  the 
case,  went  on  the  broad  principle  that  the  son  of  a  prede- 
ceased elder  son  was  entitled  to  the  Zemindary  in  preference 
to  a  surviving  younger  son.  No  appeal  was  preferred 
against  the  decree.  The  estate  then  passed  to  C,  at  whose 
death  it  was  claimed  by  the  plaintiff,  as  son  of  Y.,  the 


tha,  14  M.  I.  A.  670 ;  S.  C.  12  B.  L.  R.  896 ;  S.  C.  17  Suth.  663 ;  Pedda  Ra^ 
mappa  t.  bangari^  8  I,  A.  1 ;  8.  C.  2  Mad.  286.  See  as  to  the  old  law,  ante, 
§87. 

(g)  See  pedigree  in  Yenumula  v.  Bamandora^  0  Mad.  H.  0.  98 ;  Naraganti 
T.  Venhatachelapatit  4  Mad  260. 
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Primoffraitiira.  deceased  elder  brother  of  Z.  The  original  Goart  held, 
amongst  other  grounds  for  dismiBfling  the  olaim^  that  Z.  was 
a  nearer  heir  than  the  plaintiff.  This  decision  was  reyersed 
by  the  Madras  High  Courts  which  held  that  by  the  ordinary 
law  of  primogenitare,  applicable  to  impartible  estates^  the 
plaintiff  represented  the  eldest  line.  It  will  be  seen  that 
there  was  an  important  distinction  between  the  two  disputed 
successions.  In  the  first  case  B.  was  the  grandson  of  the 
last  male  holder^  and  thereforci  in  an  ordinary  case  of 
succession^  would  have  as  good  a  claim  as  his  ancle  X. ; 
a  son  and  a  grandson  being  considered  equally  near,  and 
equally  efficacious  (§  498).  But  in  the  second  case  the 
plaintiff  and  Z.  were  cousins,  and  in  an  ordinary  case  of 
collateral  succession  the  nearer  takes  before  the  more  remote, 
as  for  instance,  a  brother  before  a  nephew  (§  525,  526) . 
This  was  the  view  submitted  to  the  Judicial.  Committee. 
On  the  other  hand  it  was  argued  that  the  property,  though 
impartible,  was  still  joint  family  property,  and  therefore 
passed  by  survivorship,  in  which  case  Y.  was  the  heir 
expectant  during  his  life,  and  at  his  death  his  rights  passed 
on  to  the  plaintiff  who  represented  him.  The  Judicial 
Committee,  however,  found  that  there  had  been  a  partition 
of  the  whole  property  during  the  life  of  B.,  under  which 
he  took  the  Zemindary  as  separate  estate.  Consequently, 
the  widow  of  C.  was  the  heir,  and  it  was  unnecessary 
to  decide  between  the  claims  of  the  plaintiff  and  Z.  {h). 
Upon  principle  it  would  seem,  that  at  the  death  of  each 
holder  the  estate  would  go  to  the  eldest  member  of  the  class 
of  persons  who,  at  that  time,  were  his  nearest  heirs.  If 
so,  Z.  was  certainly  nearer  to  C.  than  the  plaintiff.  This 
seems  to  have  been  the  ground  of  the  decision  of  the  Judicial 
Committee,  in  a  case  relating  to  the  Tipperah  Raj,  where  the 


(h)  Runganayakamma  v.  RamaycL,  P.  G.  5th  July  1879.  In  the  case  of 
Peri<iaami' r.  Periasamif  6  I.  A.  61;  8.  C.  1  Mad.  312,  the  same  point  wms 
argued  but  not  decided.  There  the  oonyerae  question  arose.  The  Ziemindary 
hi^  been  awarded  to  a  person  standing  in  the  same  position  as  Z.,  and  the 
widow,  who  was  defendant,  urged  that  the  real  heir  was  a  person  who  stood  in 
the  same  position  as  the  plaintiff,  and  whose  rights  had  not  been  noiioed  by 
the  High  Court. 
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qaestion  was,  whether  an  elder  brother  by  the  half  blood,  or 
a  younger  brother  by  the  full  blood,  would  be  the  next  heir  Whole  and  half 
to  a  Raj.  They  were  pressed  with  the  argument  that  on 
the  death  of  the  previous  holder,  who  was  the  father  both 
of  the  deceased  Bajah  and  of  the  claimants,  the  Raj  had 
vested  in  all  the  brothers  jointly,  though  of  course  it  could 
only  be  held  by  one.  If  so,  of  course,  all  the  brothers  were 
equally  near  to  the  father,  and  on  the  death  of  one  it  would 
snryive  to  the  eldest.  But  the  Committee  held  that  in  the 
case  of  an  impartible  estate  survivorship  cannot  exist,  as 
being  an  incident  of  joint  ownership,  which  is  inconsistent 
with  the  separate  ownership  of  the  Bajah.  Therefore,  title 
by  survivorship,  where  it  varies  from  the  ordinary  rule  of 
heirship,  cannot,  in  the  absence  of  custom,  furnish  the  rule 
to  ascertain  the  heir  to  a  property  which  is  solely  owned 
and  enjoyed,  and  which  passes  by  inheritance  to  a  single 
heir.  Then,  upon  the  double  ground  of  nearness  of  kin 
and  religious  efficacy,  the  whole  blood  was  entitled  in  pre- 
ference to  the  half  blood  (t) ;  that  is  to  say,  they  held  that 
nothing  vested  in  any  niember  of  the  family  until  the  death 
of  the  last  holder,  and  that  at  his  death  the  heir  was  the 
person  who  was  nearest  to  him.  Some  of  the  language 
used  by  their  Lordships  in  their  judgment  seems  incon* 
sistent  with  the  Shivagunga  case,  and  those  cases  which 
have  followed  it  (§  487),  but  the  decrees  themselves,  and 
^e  ratio  decidendi  in  each,  are  perfectly  in  harmony.  The 
Shivagunga  case  settled  that  where  an  impartible  Zemin- 
dary  was  joint  property,  the  heir  to  it  must  be  sought 
among  the  male  coparcenary.  That  is  to  say,  no  female  nor 
separated  member  could  succeed.  The  Tipperah  case 
decided,  that  amongst  these  coparceners  the  person  to 
succeed  was  the  one  who  was  nearest  the  last  male  holder 
at  the  time  of  his  death,  and  that  the  principle  of  survivor- 
ship could  not  be  applied  so  as  to  give  the  succession  to  a 
person  who  was  not  the  nearest  heir. 

(0  NeelkistoDeh  ▼.  Beerchunder,  12  M.  I.  A.  528,  540 ;  S.  C.  3  B.  L.  B.  (P.  C.) 
13 ;  8.  0. 12  Both.  (P.  C.)  21. 

76  - 
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§  500.  In  a  later  casei  where  the  snocession  to  one  of  the 
Chittnr  Polliema  waft  disputed,  the  Madras  High  Coort 
followed  its  own  decision  in  Bunganaydkamma  y.  Bamaya, 
and  refused  to  be  bound  by  the  principle  laid  down  in  the 
Tipperah  case.  The  state  of  the  family  is  shown  by  the 
diagram.   On  the  death  of  a  distant  collateral  relation,  Euppi 

■  % 

Oopal, 
Plamtiff. 


1. 

9thPi^n«u. 

1 

lOth  PaiaiYagar 
leaves  wioow 

Achazninai 

llth  Palaiyagar, 
Defendant. 

Plaintiff. 

succeeded  as  9th  Palaiyagar  by  an  arrangement  with  his 
elder  brother  A.  The  High  Court  found  that  the  effect  of 
this  arrangement  was,  that  the  elder  consented  to  resign  his 
immediate  right  of  succession  and  that  of  his  descendants  in 
favour  of  Kuppi  and  his  descendants,  but  that  any  rights 
which'A.  and  his  line  might  have  on  failure  of  Kuppi  and 
his  line  were  preserved  intact.  Kuppi  was  succeeded  by  his 
son,  who  died  leaving  no  issue,  a  widow  Achamma,  his  uncle 
Gopal,  and  his  cousin  Yenkatachalapati,  the  Government 
gave  the  Polliem  to  the  last  named  person,  and  he  was  sued 
by  both  the  widow  and  Gopal.  The  claim  of  the  widow 
was  dismissed  on  the  ground  that  the  family  was  undivided, 
and  that  of  Gopal  on  the  ground  that  the  defendant  was  the 
nearest  heir.  The  Court  held  that  the  ruling  in  the  Tipperah 
case  that  co-ownership,  and  therefore  survivorship,  did  not 
exist  in  impartible  property,  was  opposed  to  the  doctrine  of 
the  Shivagunga  case,  and  to  the  ordinary  law  of  Southern 
India  and  Benares,  respecting  the  impartible  property  of  a 
joint  family.  They  laid  down  the  canon  that  *'  when  impar- 
tible property  passes  by  survivorship  from  one  line  to 
another,  it  devolves  not  necessarily  on  the  coparcener 
nearest  in  blood,  but  on  the  nearest  coparcener  of  the 
senior  line'^  (fc). 

(k)  Naraganti  v.  VenkatachalapaH,  4  Mad.  250, 266. 


Digitized  by 


Google 


ORDER  OF  SUCCESSION.  603 

§  501.  In  a  later  case  the  Judicial  Committee  drew  a  Lineal  aaid  ordi- 
distinction  between  lineal  and  ordinary  primogeniture^  which  tore. 
may  perhaps  reconcile  the  apparent  conflict  of  cases  (I). 
The  estate  was  one  of  the  Oudh  taluks.  Under  Act  I  of 
1869  which  governs  such  estates  it  is  provided  that  each 
taluq  is  to  be  entered  in  one  or  other  of  certain  lists^  which 
regulate  its  mode  of  devolution.  The  estate  in  question  was 
entered  in  the  second  list^  which  is  a  Ust  of  the  taluqdars 
whose  estates^  according  to  the  custom  of  the  family  before 
1856,  ordinarily  devolved  upon  a  single  heir.  It  was  not 
entered  in  the  third  list,  which  included  estates  regulated 
by  the  rules  of  primogeniture.  The  plaintiff  was  the  eldest 
surviving  male  of  the  eldest  branch  of  the  family  of  Pirthi 
Pal  from  whom  descent  was  to  be  traced,  but  there  were 
in  existence  other  males  of  junior  branches  of  the  same 
family  who  were  nearer  of  kin  to  Piiiihi  Pal  than  he  was. 
The  defendant  admittedly  had  no  title.  Both  Courts  found 
that  the  estate  went  by  the  rule  of  primogeniture;  by 
which  apparently  they  only  meant,  that,  as  between  several 
persons  (^  the  same  class,  the  eldest  would  be  entitled  to 
succeed.  Both  Courts  found  in  favour  of  the  plaintiff^  but 
the  Judicial  Commissioner  seems  to  have  thought  that  his 
decision  only  went  in  favour  of  the  family  as  against  the 
defendant,  and  that  the  rights  of  the  respective  members 
of  the  family,  inter  ae,  woidd  be  still  open  to  discussion. 
The  Privy  Council  reversed  the  decree  of  the  lower  Courts. 
They  pointed  out  that  the  plaintiff  in  ejectment  must  make 
out  an  absolute  title  in  himself.  It  was  necessary  there- 
fore for  the  plaintiff  to  make  out  that  the  estate  descended 
according  to  the  rules  of  lineal  primogeniture  as  distin- 
guished from  descent  to  a  single  heir  amongst  several  in 
equal  degree.  That  when  a  taluqdar^s  name  was  entered 
in  the  second  list  and  not  in  the  third,  the  estate  although 
it  is  to  descend  to  a  single  heir,  is  not  to  be  considered  as 
an  estate  passing  according  to  the  rules  of  lineal  primo- 
geniture.   Consequently  that  the  plaintiff  had  not  establish- 

(()  Achat  nam  ▼.  Vdai  Pertdb,  11 1.  A.  61. 
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ed  a  title  which  would  enable  him  to  evict  a  defendant  in 
actual  possession. 

§  502.  Possibly  the  following  rules  may  be  found  to 
reconcile  all  the  cases  : 

1.  When  an  estate  descends  to  a  single  heir,  the  pre- 

sumption is  that  it  will  be  held  by  the  eldest  member 
of  the  class  of  persons,  who  would  hold  it  jointly  if 
the  estate  were  partible. 

2.  In  the  absence  of  evidence  to  the  contrary,  the  heir 

will  be  the  eldest  member  of  those  persons  who  are 
nearer  of  kin  to  the  last  owner  than  any  other  class, 
and  who  are  equally  near  to  him  as  between  them- 
selves. 

3.  Special  evidence  will  be  required  to  establish  a  des- 

cent by  lineal  primogeniture,  that  is  by  continual 
descent  to  the  eldest  member  of  the  eldest  branch, 
in  exclusion  of  nearer  members  of  younger  branches. 

4.  The  presumption  as  to  primogeniture  of  either  sort 

may  be  rebutted  by  showing  a  usage  that  the  heir 
should  be  chosen  on  some  other  ground  of  preference. 

§  503.  Illegitimate  sons  in  the  three  higher  classes  never 
take  as  heirs,  but  are  only  entitled  to  maintenance  (§  434). 
It  is  said  that  by  a  special  usage  they  may  inherit,  but  in 
the  only  cases  in  which  such  a  special  usage  was  set  up  it 
was  negatived  (m).  The  illegitimate  son  of  a  Sudra  moij, 
however,  under  certain  circumstances,  inherit  either  jointij 
or  solely.  His  rights  have  already  been  referred  to  under 
the  head  of  Partition  (§  434),  but  it  will  be  necessary  to  go 
a  little  more  fully  into  them  here.  His  position  rests  upon 
two  texts.  Manu  says  (n),  '^  A  son  begotten  by  a  man  of 
the  servile  class  on  his  female  slave,  or  on  the  female  slave 
of  his  male  slave,  may  take  a  share  of  the  heritage,  if  per- 


<m)  Mohun  v.  Chumun,  1 S.  D.  28  (97) ;  Perahad  v.  Muhearee,  8  8.  D.  18S  (176)  j 
Bhaoni  ▼.  Maharaj,  3  AU.  788.  (n)  ix.  §  179. 


Digitized  by 


Google 


ILLEGITIMATE  SON.  605 

mitted  (by  the  other  sons)/'  Yajnavalkya  enlarges  the 
rule  as  follows :  "  Even  a  son  begotten  by  a  Sudra  on  a  lUegitim&te  son 
female  slave  may  take  a  share  by  the  father's  choice.  But, 
if  the  father  be  dead,  the  brethren  should  make  him  par- 
taker of  the  moiety  of  a  share ;  and  one*  who  has  no  brothers 
may  inherit  the  whole  property  in  default  of  daughters' 
sons''  (o).  The  first  question  that  arises  upon  these  texts 
is  as  to  the  nature  of  the  connection  out  of  which  the  ille- 
gitimate son  contemplated  by  them  must  issue.  Are  the 
texts  to  be  taken  literally,  as  denoting  that  the  mother 
must  be  the  slave  of  the  father,  or  do  they  denote  a  son 
bom  from  a  concubine,  or  the  offspring  of  a  merely  tem- 
porary intercourse  ?  On  this  point  there  is  a  direct  conflict 
of  authority. 

§  504.  Jimuta  Vahana,  as  translated  by  Mr.  Colebrooke,  Whether  hia 
takes  the  less  strict  view.  He  says  in  reference  to  Manu,  have  been  a 
"  The  son  of  a  Sudra  by  a  female  slave,  or  other  unmarried 
woman,  may  share,  &c. ;"  and  he  paraphrases  the  text  of 
Yajnavalkya  by  the  words  **  begotten  on  an  unmarried  Meaning  of 
woman,  and  having  no  brother,  &c."  (p).  In  a  case  which 
arose  in  Calcutta,  Mr.  Justice  Mitter  stated  that  the  above 
passages  of  the  Daya  Bhaga  were  incorrectly  translated, 
and  that  the  first  passage  should  run,  ^^  The  son  of  a  Sudra 
by  an  unmarried  female  slave,  &c. ;"  and  that  the  second 
passage  should  begin,  '^  Having  no  other  brother  begotten 
on  a  married  woman,  he  may  take  the  whole  property." 
The  Court,  therefore,  held  that  the  words  ''  son  of  a  female 
slave"  must  be  literally  interpreted,  so  far  as  the  districts 
governed  by  Bengal  law  were  concerned,  and  that  an  ille- 
gitimate son  whose  mother  was  not  a  slave  could  not  inherit 
(3).  Now,  there  seems  to  be  no  ground  for  supposing  that 
there  is  any  difference  in  this  point  between  the  law  of 
Bengal  and  the  other  provinces,  as  all  the  authorities  rely 


(0)  YajnairaUcya,  jL  §  ISd^^  ld4 ;  Jiitafahara,  L  12,  §  1. 
21 


\o)   xajnavaucya,  u.  9  109,  i«4 ;  nutaDnara,  1.  us,  9  1. 
Op)  Daya  Bha^b,  ix.  §  29, 81 ;  8  Dig.  148. 

(a)  Narain  t.  Bakhal,  1  CaL  1 :  8.  C.  23  Snth.  884,  citing  1  W.  MaoK.  18; 
I W.  MacN.  15,  n.  j  Dattaka  Chandrika,  y.  §  30. 
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Qpon  the  same  texts.  As  slavery  was  abolished  by  Ajct  Y 
of  1843,  it  follows,  if  the  above  construction  is  sound,  that 
the  inheritance  of  the  illegitimate  son  of  a  Sndra^  bom 
after  that  date,  has  now  become  impossible.  On  the  other 
hand,  the  Bombay  High  Court  in  an  equally  recent  case, 
give  a  literal  translation  of  the  text  of  Jimuta  Vdhana,  which 
exactly  corresponds  with  Mr.  Colebrooke's  translation  (r). 
So,  Mahesvara  renders  the  same  text :  '^  He  being  bom  of  an 
unmarried  woman,  and  having  no  brother  bom  of  a  wedded 
wife,*'  Ac.  (a) .  Prosonno  Coomar  Tagore  renders  the  corres- 
ponding passage  by  Vachespati  Misra :  ''  A  son  of  a  Sudra 
by  an  unmarried  woman,''  {i)  and  the  same  rendering  is 
given  by  Mr.  Borradaile  of  the  passage  in  the  Mayukha 
(u).  If,  however,  the  proper  translation  of  the  passage  in 
the  Daya  Bhaga  be  that  which  is  given  by  Mr.  Justice 
Mitter,  then  the  question  would  be  narrowed  to  this  :  What 
is  meant  by  the  term  Dtm,  or  female  slave  7  The  Dattaka 
Mimamsa,  in  describing  the  slave's  son  {Dad  ptUra)j  says, 
''A  female  purchased  by  price,  who  is  enjoyed,  is  a  slave. 
Meaning  of  The  SOU  who  is  bom  on  her  is  considei^ed  a  slave  son"  (t?). 
The  point  is  discussed  by  the  Bombay  High  Court,  appa- 
rently without  any  knowledge  of  the  Calcutta  case,  and  they 
arrive  at  the  conclusion  that  the  word  does  not  necessarily 
mean  anything  more  than  an  unmarried  Sudra  woman  kept 
as  a  concubine  (w).  In  Madras  it  has  frequently  been  held 
that  the  illegitimate  son  of  a  Sudra  will  inherit,  and,  although 
it  has  not  been  necessary  to  decide  the  ]>oint,  it  has  been 
stated,  or  assumed,  that  the  mother  need  not  be  a  slave  in 
the  strict  sense  of  that  term.  In  Southern  India,  at  all 
events,  the  word  Dasi  is  invariably  applied  to  a  dancing 
girl  in  a  pagoda  {x).    Finally  upon  a  review  of  all  the 

(r)  Bahi  ▼.  Oovind,  I  Bom.  110.  (a)  Daya  Bhaga,  ix«  §  81,  note. 

It)  ViTada  Chintamani,  274. 

(ii)  V.  May.,  iv.  4,  §  89.  The  Mitakshara,  i.  18,  §  2,  and  the  Dattaka  Chaxi- 
drika,  ▼.  §  80,  only  nae  the  term  '*  female  slaTe." 

(v)  Dattaka  Mimamia,  iv.  §  75,  76. 

iw)  Bahi  T.  Oovindt  1  Bom.  97,  followed  Sadu  y.  Baita,  4  Bom.  87, 44. 

{w)  Ohendrahhan  t.  Chingooram,  Mad.  Deo.  of  1840.  50 ;  Pmndaiya  ▼.  Pnli, 
1  Mad.  H.  G.  478,  affirmed ;  8ub  nomine,  Inderun  r.  Bamasavnny,  18  M.  I.  A. 
141 ;  S.  C.  8  B.  L.  E.  (P.  C.)  1 ;  S.  0.  U  8nth.  (P.  C.)  41 ;  8.  C.  4  Mad.  Jur. 
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authorities,  the  Madras  High  Court  has  ruled  that  "  although 
the  primary  meauing  of  the  word  DaH  was  a  slave,  it 
included  also  a  concubine,  or  a  woman  of  the  servile  class 
in  a  secondary  sense,  and  there  is  reason  to  hold  upon  the 
texts  that  an  unmarried  Sudra  woman  kept  as  a  continuous 
concubine  came  within  its  scope''  (y).  And  the  Judicial 
Committee  has  also  stated,  though  without  reference  to 
this  point,  that  '^  they  are  satisfied  that  in  the  Sudra  caste 
illegitimate  children  may  inherit''  (z).  Throughout  the 
ftUwaha  recorded  by  Messrs.  West  and  Biihler,  the  term 
slave  girl,  or  Daai,  and  concubine,  appear  to  be  treated  as 
convertible  terms  (a).  The  Allahabad  High  Court  follows 
the  Madras  and  Bombay  ruling  in  preference  to  that  of 
the  Calcutta  Judges  (&)• 

§  505.  Probably  in  former  times  the  permanent  concubine  Connection 
was  always  a  slave,  that  is,  a  person  purchased,  or  born  in  tLonous,  aSd 
the  house,  and  incapable  of  leaving  it  at  her  own  free  will.  ^^^* 
But  the  principle  of  the  rule  seems  to  have  been,  that  as 
the  marriage  tie  was  less  strict  among  Sudras  than  among 
the  higher  classes,  so  the  issue  of  women  who  were  perma- 
nently kept  by  Sudras,  though  not  actually  married  to  them, 
was  regarded  as  something  between  a  legitimate  son  and 
the  mere  bastard  offspring  of  a  promiscuous,  or  illegal, 
intercourse.  Accordingly,  it  has  been  held  that  the  son 
bom  of  an  absolutely  prohibited  union,  such  as  an  incestu- 
ous, or  adulterous,  connection,  could  not  inherit,  even  to  a 
Sudra ;  and  it  was  suggested,  though  not  absolutely  decided, 
that  ''  the  intercourse  between  the  parents  must  have  been 
a  continuous  one ;  there  must  have  been  an  established 
concubinage,  or,  in  other  words,  the  woman  must  have 


828 ;  Muttusamy  ▼.  VenJcatasuhhaf  2  Mad.  H.  C.  29S;  S.  0.  on  appeal,  12  M.  I. 
A.  103 J  8.  C.  2  B.  L.  R.  (P.  C.)  15;  8.  C.  11  8nth.  (P.  C.)  6  ;  DatH  Pariti  v. 
DatU  Bangaru,  4  Mad.  H.  G.  204;  8.  C.  4  Mad  Jar.  186 ;  Krishnamma  y»  Papa, 
ib.  284 ;  8.  O.  4  Mad.  Jar.  180.    See  too  per  Mr.  Golebrooke,  2  8tra.  H.  L.  66, 

(y)  Krishnayan  v.  Muttusami,  7  Mad.  407*  p.  412 

{»)  Per  Oiffard,  L.  J.,  Inderun  ▼.  Samasawmy,  18  M.  I.  A.  150;  suprUf 
note  («). 

Ca)  W.  &  B.  37&-885. 

(b)  SarasuH  ▼.  Mannu,  2  All.  184;  Hargobind  t.  Dharam  Singh,  6  All.  829. 
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been  one  exclusively  kept  by  the  man  (c)."  In  Bombay 
it  is  said  by  the  High  Courts  that  the  condition  that  the 
Sadra  woman  should  neyer  have  been  married,  has  in 
practice  been  disregarded.  But  the  cases  referred  to  by 
the  Court  are  all  cases  in  which  the  subsequent  connection 
with  the  previously  married  woman  was  not  an  adulterous 
one,  but  was  sanctioned  by  usage  having  the  force  of 
law  (d). 

shATO  of  Ulegi.  §  506.  Supposing  an  illegitimate  Sudra  to  be  entitled, 
the  next  question  would  be  as  to  his  rights.  Upon  this  the 
Mitakshara  says  in  explanation  of  the  texts  of  Manu  and 
Tajnavalkya  (§  503),  '*  The  son  begotten  by  a  Sudra  on  a 
female  slave,  obtains  a  share  by  the  father's  choice,  or  at  his 
pleasure.  But  after  the  demise  of  the  father,  if  there  be 
sons  of  a  wedded  wife,  let  these  brothers  allow  the  son  of  the 
female  slave  to  participate  for  half  a  share,  that  is,  let  them 
give  him  half  as  much  as  the  amount  of  one  brother's  allots 
ment  j  however,  should  there  be  no  sons  of  a  wedded  wife, 
the  son  of  the  female  slave  takes  the  whole  estate,  provided 
there  be  no  ^ughters  of  a  wife,  nor  sons  of  daughters.  But 
if  there  be  such,  the  son  of  the  female  slave  participates  for 
half  a  share  only  (e)."  The  Bengal  authorities  are  to  the 
same  effect,  but  say  nothing  of  his  right  to  share  with  the 
daughters  (/) .  The  only  writer  who  refers  to  his  right  where 
there  is  a  widow,  is  the  author  of  the  DattaJca  Chandriha. 
He  says,  *'  If  any,  even  in  the  series  of  heirs  down  to  the 
daughter's  son,  exist,  the  son  by  a  female  slave  does  not 
take  the  whole  estate,  but  on  the  contrary  shares  equally 

ais  share.  with  such  heir  (j)."     This  is  also  the  opinion  of  a  pandit 

whose  futwah  is  given  in  West  and  Biihler  383.  On  the 
other  hand,  the  editors,  in  a  remark  appended  to  that 

(c)  DatH  Parisi  t.  Datti  Bangaru,  4  Mad.  H.  C.  SM,  215 ;  8.  O.  4  Had.  Jar. 
186  •  Vencatachella  ▼.  Parvatham,  8  Mad.  H.  C.  184 ;  Rahi  ▼.  Oi>vind,  1  Bom. 
»7 ;  *Kuppa  ▼.  Singaravelu,  8  Mad.  826  j  Dalip  v.  Qanpat^  8  AU.  887.    See  ant^, 

(d)  Rahi  ▼.  Qovind,  1  Bom.  118. 

(e)  Mitakshara,  i.  12,  §  2. 

if)  Daya  Bhaga,  ix.  9  29--81 ;  D.  K.  S.  vi.  §  82— 85  s  8  Dig.  148;  Viramit., 
p.  180,  §  22.  (?)  Dattiika  Chandnka,  v.  §  80,  81. 
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fdtwah^  say,  ''The  illegitimate  son  would  inlierit  the 
whole  estate  of  his  father,  even  though  a  widow  of  the 
latter  might  be  living/'  This  remark  is  adopted  by  the 
High  Court  of  Bombay,  and  they  state  that  the  illegitimate 
son  will  also  share  the  property  with  the  daughter  and  the 
daughter's  son,  while  there  is  a  widow  in  existence,  subject, 
of  course,  to  the  charge  of  maintaining  the  widow  (h) .  The 
rule  was  affirmed  in  a  later  case  also  in  Bombay  (t). 
There  Manaji,  a  Sudra,  died  leaving  a  legitimate  son 
Mahadev,  an  illegitimate  son  Sadu,  two  widows  Baiza  and 
SavUri,  and  a  legitimate  daughter  Daryabai.  Mahadev  and 
Badu  entered  into  joint  possession  of  the  estate,  and  then 
MaJuidev  died  without  issue.  It  was  held  that  if  Mahadev 
had  died  before  his  father,  Sadu  would  have  been  entitled 
to  only  half  a  share,  i.  6.,  one-third  of  the  property,  and 
the  remaining  two-thirds  would  have  vested  iu  Darya  as 
the  legitimate  daughter  of  Manaji,  and  Baiza  and  Savitri 
would  have  been  entitled  to  maintenance.  But  that  under 
the  actual  facts  of  the  case  Mahadev  and  Sadu  took  the 
whole,  subject  to  the  maintenance  and  marriage  expenses 
of  the  widows  and  daughter,  and  that,  on  the  death  of 
Mahadev,  Sadu  took  the  whole  by  survivorship.  The  result 
would  be,  that  wherever  there  was  an  illegitimate  son,  the 
widow  would  be  entitled  to  no  more  than  maintenance. 
Also,  that  a  daughter  and  a  daughter's  son  would,  in  such 
a  case,  inherit  to  the  exclusion  of  the  widow,  and  maintain 
her,  though  it  is  a  first  principle  that  neither  can  ever  take, 
except  in  default  of  her. 

§  507.  It  certainly  would  require  very  strong  authority   where  there 
to  establish  such  an  abnormal  state  of  things.    Yet  there  **  *  ^^^^' 
is  absolutely  no  original  authority  for  it,  except  the  remark 
of    Messrs.  West  and  Biihler,  which  itself    rests  upon 
nothing  (fe).     The  chapters  of  the  Hindu  law-books,  which 

(M  Bahi  t.  Qwind,  1  Bom.  97, 104.  (i)  Sadu  v.  Baiza,  4  Bom.  37,  58. 

{k)  There  is  a  f  atwBh  quoted  at  W.  Sp  B.  880,  in  which  illegitimate  nons  are 
made  to  exolnde  a  widow.  But  the  widow  in  question  was  one  who  had  been 
married  twice.  Such  a  widow  appeara  not  to  be  entitled  to  the  f  cdl  rights  of  a 
widow  married  as  a  rirgin.    Bee  W.  &  B.  886. 
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treat  of  a  widow's  estate^  nowhere  suggest  such  a  limitation 
of  her  rights.  No  text  writer^  no  decision^  allades  to  such 
a  possibility.  The  passages  which  disonss  the  position  of 
an  illegitimate  son  do  not  even  mention  the  widow,  and 
seem  to  me  not  to  inyolye  the  doctrine  of  the  Bombay  High 
Court,  by  necessary,  or  even  by  probable,  implication. 
Suppose  we  try  a  perfectly  literal  interpretation  of  the 
texts  upon  the  subject.  Ttijnavalhya  says  that  an  illegiti- 
mate son  without  brothers  may  inherit  the  whole  estate  in 
default  of  daughters'  sons.  The  obvious  meaning  is  that 
until  the  line,  which  terminates  with  a  daughter's  son,  is 
exhausted,  he  cannot  take  the  whole  estate,  but  is  only 
entitled  to  a  part  of  it.  Vijnanesvara  makes  this  even 
clearer,  by  saying  that  a  daughter  also  excludes  him  from 
Kharo ofiUegiti-  the  wholo  estate,  leaying  him  still  entitled  to  part.  He 
does  not  think  it  necessary  to  say  the  same  as  to  the  widow, 
who  ranks  before  the  daughter.  Then,  as  to  the  interme- 
diate period,  he  is  to  have  a  share,  which  is  to  be  half  the 
share  for  a  son.  The  literal  meaning  of  this  is,  that  in  each 
given  instance  you  are  to  ascertain  what  share  he  would 
take  if  he  were  legitimate,  and  then  give  him  half  of  it. 
Suppose  there  is  a  legitimate  son,  then,  if  he  also  were 
legitimate,  the  estate  would  be  divided  into  moieties,  of 
which  each  would  take  one.  Being  illegitimate,  he  only 
takes  half  of  the  moiety,  leaving  the  remaining  three-quarters 
to  his  brother  (Z).  Suppose  there  is  no  legitimate  son, 
but  a  widow,  daughter,  or  daughter's  son ;  now,  if  he  were 
legitimate,  he  would  take  the  whole.  Being  illegitimate, 
he  takes  only  half,  the  other  half  going  to  the  widow, 
daughter,  or  daughter's  son,  respectively.  If  there  are  none 
of  these,  or  upon  the  extinction  of  all,  he  takes  the  whole. 
Now  this  is  exactly  what  Devanda  Bhatta  says  in  the  pas- 

(0  This  IB  the  view  taken  by  one  Shastry,  W.  &  B.  S81  But  accxn^ding  to 
others  the  meaning  is  that  the  division  is  to  be  made  so  that  the  legitimate  son 
shall  have  doable  the  share  of  the  illegitimate,  that  is,  in  the  case  pat,  the  for- 
mer would  have  two-thirds  and  the  latter  one-third;  W.  A  B.  381,884;  fff 
curiam,  Sadu  v.  Baiza^  4  Bora.  52.  A  similar  difference  exists  as  to  the  mode 
in  which  the  fourth  share  to  be  received  by  a  daughter  on  partition  was  to  be 
culcnlated,  ante,  §  441,  or  by  an  adopted  son  in  the  case  of  the  subaeqaent  biiik 
of  a  legitimate  sou ;  ante,  §  155. 
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BAge  above  referred  to  (m).  And  tlie  same  is  substantially 
the  view  taken  by  the  Bombay  Shastries  quoted  in  West  and 
Bdhler^  though  they  differ  as  to  the  exact  proportions  taken, 
and  by  Mr.  W.  MacNaghten  and  Jagannatha  (n) .  I  am  not 
aware  of  any  cases  in  which  the  point  has  arisen  so  as  to 
require  an  actual  decision.  In  the  first  Bombay  case  the 
whole  discussion  was  obiter  dictumj  as  the  Court  decided 
that  the  claimant  did  not  come  within  the  terms  of  the  texts 
at  all.  In  the  second  case  the  illegitimate  had  actually  taken 
along  with  the  legitimate  son,  so  as  to  let  in  the  principle 
of  survivorship.  The  Madras  High  Court  appears  to  take 
the  view  of  the  widow^s  rights  which  has  been  suggested 
above  (o). 

§  508.  Illegitimate  sons  can  only  take  to  their  father's  Bastards  inherit 
estate.  They  have  no  claim  to  inherit  to  collaterals  (p) .  It  has  ^  ^^^  '*^^^'"- 
also  been  held  by  the  Madras  High  Court  that  they  have 
no  claim  by  survivorship  against  the  undivided  coparce- 
ners of  the  fatherland  therefore  cannot  sue  his  brothers 
and  their  sons  for  a  partition  after  his  death  (q).  The 
principle  is,  that  as  against  the  father  the  illegitimate  son 
can  only  take  by  his  choice,  and  therefore  is  not  a  joint 
heir  with  him,  until  he  has  actually  been  made  such  by  some 
paternal  act  (r).  In  the  absence  of  such  an  act  he  can 
only  take  as  heir,  and  survivorship  will  intercept  hisi»claim 
"in  that  capacity,  just  as  it  does  that  of  the  widow,  daughter,, 
or  daughter's  son,  with  whom  he  would  share.  If,  however,, 
the  father  leaves  legitimate  and  illegitimate  sons,  then  the 
legitimate  takes  in  preference  to  all  other  heirs  and  the 
illegitimate  share  with  him.  When  they  have  once  taken 
jointly,  on  the  death  of  the  legitimate  son  without  issue,  the 
illegitimate  takes  the  whole  by  survivorship,  and  in  this 


<ffi)  Dattaka  Gbaadrika,  ▼.  §  80,  81. 

in)  W.  &  B.  881-886 ;  ace.  1  W.  MacN.  18;  8  Dig.  148. 

(o)   8  Mad.  661. 

(p)  2  W.  MacN.  15,  n. ;  Nissar  t.  Kotoar^  Manh,  609. 

(9)   Krishntiyan  t.  Muttusami^  7  Mad.  407 ;  Ranoji  ▼.  Kandoji,  8  Mad.  S$7* 

(r)   8adu  v.  Baiza,  4  Bom.  87 ;  'per  curiam,  11  Cai.  714 
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way  supersedes  tlie  right  of  the  widow  («).  It  is  also  to 
be  remembered  that^  as  the  English  mle  which  prevents 
bastards  tracing  to  their  &ther  has  no  existence  in  Hindu 
law^  so  the  fact  of  illegitimacy  does  not  prevent  bastard 
brothers  claiming  to  each  other.  Accordingly,  where  two 
take  jointly,  the  estate  passes  by  soryiyorship  in  the  ordinary 
way.  Still  less  is  there  any  absence  of  heritable  blood  as 
between  bastards  and  their  mother  {t). 

gerenl  widowi.  §  509.  WiDOW. — In  defanlt  of  male  issne,  joint  with,  or 
separate  from,  their  father,  the  next  heir  is  the  widow  (u). 
Where  there  are  several  widows,  all  inherit  jointly,  accord- 
ing to  a  text  of  the  Mitakshara,  which  should  come  in  at 
the  end  of  ii.  1,  §  5,  bat  which  has  been  omitted  in  Mr. 
Colebrooke's^translation  :  "  The  singular  namber,  'wife,'  in 
the  text  of  Tajnavalkya,  signifies  the  kind.  Hence,  if  there 
are  several  wives  belonging  to  the  same,  or  different  classes, 
they  divide,  and  take  it  (r)."  All  the  wives  take  together 
as  a  siugle  heir  with  survivorship,  and  no  part  of  the  hus- 
band's property  passes  to  any  more  distant  relation  till  all 
are  dead  (w).  Where  the  property  is  impartible,  as  being  a 
Raj  or  ancient  Zemindary,  of  course  it  can  only  be  held  by 
one,  and  then  the  senior  widow  is  entitled  to  hold  it,  sub- 
ject to  the  right  of  the  others  to  maintenance  {x).  In  other 
cases  the  senior  widow  would,  as  in  the  case  of  an  ordinary 

(«)  Sadu  ▼.  Baita^  ttb.  sup. ;  Jogendro  ▼.  Nittyanund,  11  Cal.  702,  where  it 
was  held  that  the  same  rale  applied  to  an  impartible  Baj. 

(0   Venkataram  v.   Venkata  Lutchmee,  2  N.   G.  804;   Pandaiya  ▼.  PuU, 

1  Mad.  H.  G  478 ;  Mayna  Bat  ▼.  Uttaram,  2  Mad.  H.  G.  197 ;  Myna  Boyee,  t. 
Ootaram.  8  M.  I.  A.  425 ;  8.  C.  2  Suth.  (P.  G.)  4 ;  W.  A  B.  455. 

(u)  Mitakehara,  ii.  1;  Daya  Bhaga,  zi.  1,  §  48;  Y.  May.,  it.  8,  §  1-7; 
Viramit.,  p.  181,  oh.  iii.  JSamappa  v.  Sithammal,  2  Mad.  182;  Balkrishna  t. 
Savitribaif  8  Bom.  54.  See  ante,  §  481,  et.  8eq.  So  the  widow  succeeds  at 
once  on  renanoiatioii  of  his  rights  by  the  prior  neir.    Ruvee  y.  Roop$hunkert 

2  Bor.  656,  665  [718]  ;  Ram  Kannye  v.  Meerrwmoyeej  2  Suth.  49. 

(v)  See  as  to  the  omission,  Groldstiloker,  15 ;  Smriti  Ghandribi,  xi.  1,  §  47, 
note  2 ;  Tara  Chand  ▼.  Reeh  Earn,  8  Mad.  H.  U.  51 ;  Yiramit.,  p.  158. 

(w)  1  W.  MacN.  20;  2  W.  MacN.  87;  F.  MaoN.  6;  Berje$9ory  y,  Ramconny, 
2  M.  Dig.  80;  Rumeav.  Bhagee,  1  Bom.  H.  G.  66;  JijoyiambaY,  Kamak^f 
8  Mad.  H.  G.  424;  Bh^igwandeen  y.  Myna  Baee,  11  M.  I.  A.  487;  S.  0. 9 Suth. 
(P.  G.)  28 ;  Nilamani  ▼.  Radhamaniy  4  I.  A.  212 ;  S.  G.  1  Mad.  290 ;  Bulahdas 
y.  Keshavlaly  6  Bom.  85.  The  contrary  opinion  of  Jimnta  Yahana  is  not  now 
law ;  Daya  Bhaga,  xi.  1,  §  15,  47. 

(x)  Vuisavoy  y.  Vutsavoy,  1  Mad.  Deo.  468;  Seenevullala  r.  TungamOt 
2  Mad.  Dec.  40. 
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coparcenersliip,  have  a  preferable  right  to  the  care  and  Sereral  widows. 
management  of  the  joint  property.   But  she  would  hold  it  as 
manager  for  all^  with  equality  of  rights^  not  merely  on  her 
own  account^  with  an  obligation  to  maintain  the  others  (y). 

§  510.  Where  several  widows  hold  an  estate  jointly,  or 
where  one  holds  as  manager  for  the  others,  each  has  a  right 
to  her  proportionate  share  of  the  produce  of  the  property, 
and  of  the  benefits  derivable  from  its  enjoyment.  And  the 
widows  may  be  placed  in  possession  of  separate  portions  of 
the  property,  either  by  agreement  among  themselves,  or  by 
decree  of  Court,  where  from  the  nature  of  the  property,  or 
from  the  conduct  of  the  co-widows,  such  a  separate  posses- 
sion appears  to  be  the  only  effectual  mode  of  securing  to 
each  the  full  enjoyment  of  her  rights.  But  no  partition  can 
be  effected  between  them,  whether  by  consent  or  by  adverse 
decree,  which  would  convert  the  joint  estate  into  an  estate 
in  severalty,  and  put  an  end  to  the  right  of  survivorship* 
In  the  case  of  Rindamma  v.  Venlcataramappa  cited  below, 
it  was  suggested  that  the  widows  might  possibly  enter  into 
such  an  agreement  as  would  bind  each  to  an  absolute 
surrender  of  all  interest  in  the  share  of  the  other,  so  as  to 
let  in  the  next  heirs  of  the  husband  after  the  death  of  that 
other  (2).  It  is  difficult,  however,  to  see  how  such  an 
agreement  could  bind  the  surviving  widow,  for  the  benefit 
of  any  heir  of  the  husband  who  was  not  a  party  to  the 
contract.  On  the  same  principle  of  joint  tenancy  with 
survivorship,  no  alienation  by  one  widow  can  have  any 
validity  against  the  rights  of  the  others  without  their 
consent^  or  an  established  necessity  (a).  It  has,  however, 
been  held  in  Calcutta  that  a  widow  can  alienate  her  life 
interest  as  against  her  co-widows,  just  as  she  can  against 
the  reversioners,  and  that  such  alienation  can  be  enforced 


(y)  Jijoyiamha  t.  Knmakshif  uh.  8up. 

(z)  Jijoyiemiha  ▼.  Kamakshif  Bhugwandeen  ▼.  Myna  Baee.  Nilamani  r. 
RadJiamani^  uh,  tup.,  note  {w) ;  Rindamma  y.  Venkataramappa,  8  Mad.  H.  C. 
268 ;  Bampiyari  ▼.  Mulchand,  7  AH.  114. 

(a)  Bhugwandeen  y,  Myna  Baee,  u&.  sup,    Bee  post,  Chap.  XX. 
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hy  partition  against  themj  without  prejudice  to  their  rights 
of  Burvivorship  (&). 

Effect  of  want  §511.  Whatever  may  have  been  the  ancient  law  on  the 
^^'  subject  (§  88),  it  is  quite  clear  now  that  chastity  is  a  con- 
dition precedent  to  the  taking  by  the  widow  of  her  hus- 
band's estate  (c).  But  a  question  upon  which  there  has 
been  much  conflict  of  authority  arises,  whether  the  incon- 
tinence of  a  widow  is  like  any  other  ground  of  disability, 
which  only  prevents  the  inheritance  from  vesting,  or 
whether  it  will  devest  her  estate  when  she  has  once  become 
entitled  to  it  in  possession.  The  weight  of  authority  in 
earlier  times  seems  certainly  to  have  been  in  favour  of  the 
latter  view,  upon  the  principle,  no  doubt,  that  the  widow 
only  received  her  husband's  estate  for  the  purpose  of  pro- 
viding for  his  spiritual  necessities,  and  that  she  would  be 
unable  to  do  so  if  she  were  living  in  a  state  of  guilt.  In 
later  times,  however,  the  more  secular  view  prevailed,  that 
a  widow's  estate  was  in  this  respect  not  different  from  that 
of  any  other  limited  owner,  and  could  not  be  defeated  by 
any  ground  of  incapacity  intervening  after  it  had  once 
vested  in  possession.  The  whole  law  upon  the  subject  was 
elaborately  discussed  and  examined  in  a  case  before  the 
Bengal  High  Court,  in  which  the  latter  doctrine  was  main- 
tained, and  this  decision  was  affirmed  by  the  Privy  Council 
The  same,  ruling  had  previously  been  laid  down  by  the 
Courts  of  Bombay,  the  North- West  Provinces  and  the 
Punjab,  and  it  may  be  assumed,  therefore,  to  be  the  gene- 
ral law  of  India  (d) . 


{h)  Janokifuith  r.  Mothuranath,  (F.  B.)  9  Cal.  580,  disagreeing  with  Katha' 
perumcU  v.  Venkahai,  2  Mad.  174. 

(c)  Mitakshara,  ii.  1,  §  87— »9;  Smriti  Chandrika,  ri.  1,  §  1:^—21 ;  Vindft 
Chintamaiii,  289—91 ;  V.  May.,  iv.  8,  5  2, 6, 8, 9 ;  Daya  Bhaga,  xi.  1,  §  47, 48, 5& 
See  all  the  caaee  diaooflsed,  Kery  Kolitany  t.  Moneeram,  18  B.  L.  B  1 ;  8.  C. 
19  Sath.  807. 

(d)  Kery  Kolitany  v.  Moneeram,  18  B.  L.  E.  1 ;  B.  C.  19  Suth.  867  ;<<^ 
7  I.  A.  Ill ;  8.  C.  6  Cftl.  776  J  Parvati  v.  Bhiku,  4  Bom.  H.  C.  (A.  C  J.) «; 
Jtfehalo  V.  Kishen,  2  All.  160 ;  Bhatoani  v.  Mahtab,  »6.,  171 ;  Punjab  ewtomt, 
61.  See  as  to  the  effect  of  Act  XXI  of  1850  (Fx^eedom  of  Religion)  upon  tlw 
nnchastity  of. a  widow.    Rajkoimwaree  t.  Oolabee,  S.  D.  of  1858, 1891. 
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§  512.  The  second  marriage  of  a  widow  was  formerly  Secoud 
unlawfal^  except  where  it  was  sanctioned  by  local  cnstom  ™*'^™^' 
(§  89)^  consequently  it  entailed  the  forfeiture  of  a  widoVs 
estate,  either  as  being  a  signal  instance  of  incontinence,  or 
as  necessarily  involving  degradation  from  caste  (a).  Even 
where  second  marriages  were  allowed  in  Bombay,  the  wife 
was  compelled  to  give  up  the  property  she  had  inherited 
from  her  first  husband  (/).  This  seems  also  to  have  been 
the  custom  among  the  Tamil  tribes,  upon  the  evidence  of  ^9^  authorising 
the  Thesawaleme  (g),  and  the  same  principle  has  been 
recently  applied  by  the  High  Court  of  Madras  in  the  case 
of  a  second  marriage  of  a  Maraver  woman  and  of  a  Lingait 
Crounden  in  the  Wynaad  {h).  The  marriage  of  widows  is 
now  legalised  in  all  cases.  But  the  Act  which  permits  it 
provides  that  "  All  rights  and  interests  which  any  widow 
may  have  in  her  deceased  husband's  property,  by  way  of 
maintenance,  or  by  inheritance  to  her  husband  or  to  his 
lineal  successors,  or  by  virtue  of  any  will  or  testamentary 
provision  conferring  upon  her,  without  express  permission 
to  re-marry,  only  a  limited  interest  in  such  property,  with 
no  power  of  alienating  the  same,  shall,  upon  her  re-mar- 
liage,  cease  and  determine  as  if  she  had  then  died ;  and « 
the  next  heirs  of  her  deceased  husband,  or  other  persons 
entitled  to  the  property  on  her  death,  shall  thereupon  suc- 
ceed to  the  same  (t).''  It  has  been  held  that  this  section 
only  operates  as  a  forfeiture  of  existing  rights,  and  creates 
no  disability  to  take  future  interests  in  the  family  of  the 
widow's  late  husband.  Therefore,  that  she  may  succeed 
as  heir  to  the  estate  of  her  son  by  a  first  marriage,  who  had 
died  after  her  second  marriage  (h) .  The  following  decision  Conversion  to  - 
appears  more  questionable.    A  Hindu  widow  became  a  ai^."^ 

(«)  1  Btm.  H.  L.  243;  W.  A  B.  110;  Kery  KoUtany  y.  Mooneeram,  18  B.  L. 
B.  75;  S.  0. 19  Snth.  867. 

(/)  Hurkoonwur  ▼.  Ruttun  Baee,  1  Bor.  481  [475]  ;  Treekumjee  y.  ML  Laroo, 
S  Bor.  861  [897]  ;  Steele,  26, 159,  168. 

(o)  Tfaetswatome,  i.  §  10. 

(M  Jiurugayi  y.  ViramakaU,  1  Mad.  226 ;  Koduthi  y.  MadUy  7  Had.  821. 

(0    Act  XV  of  1856,  S  2  (Hindu  Widow  Marriage). 

ik)  Akora  y.  Boreani,  2  B.  L.  B.  (A.  C.  J.)  199 ;  S.  C.  11  Suth.  82;  Bupan 
y.  Hukmi,  Pnojab  Cnstoms,  99. 
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conyert  to  Mahammedanism,  and  then  married  a  Moliam- 
medan.  The  Conrt  held  that  she  was  entitled  to  recover 
the  property  of  her  first  husband^  on  the  gronnd  that 
haying  ceased  to  be  a  Hindn  before  marriage^  she  did 
not  come  within  the  terms  of  Act  XV  of  1856^  and  that 
conyersion  was  no  longer  a  bar  to  inheritance  (Z).  It 
certainly  does  seem  remarkable  that  a  widow^  who  would 
haye  forfeited  her  rights  of  inheritance  by  a  second  miu*- 
riage  if  she  had  remained  a  Hindn^  shonld  be  restored  to 
those  rights  by  adding  apostacy  to  re-marriage.  It  may  be 
suggested,  that  either  Act  XY  of  1856  applied  to  her  case, 
or  it  did  not.  If  it  did,  then  she  came  under  the  disability 
created  by  §  2.  If  it  did  not,  then  she  was  neyer  relieved 
from  the  disability  created  by  the  Hindu  law. 

It  has  been  laid  down  in  the  North- West  Provinces  that 
a  widow,  having  minor  children,  who  has  re-married  is  not 
their  mother  within  the  meaning  of  Act  XV  of  1856,  §  3,  so 
as  to  entitle  her  to  be  made  guardian  by  virtue  of  her 
relationship,  in  the  absence  of  an  express  appointment  by 
the  late  husband  (m). 


Daaghier, 


how  far  she  is 
boimd  fx>  chas- 
tity 


§  513.  The  Daughter  comes  next  to  the  widow,  taking 
after  her  or  in  default  of  her  (n),  except  where  by  some 
special  local  or  family  custom  she  is  excluded  (o).  It  has 
been  held  in  Bengal  that  she.  is  under  the  same  obligation 
to  chastity  as  a  widow ;  therefore,  as  the  law  is  now  settled, 
incontinence  will  prevent  her  taking  the  estate,  but  will 
not  depriye  her  of  it  if  she  has  once  taken  it  (p) .  In  Bombay, 
however,  it  has  been  held  after  a  full  examination  of  all  the 


it)   Chpal  T.  Dhungatfeef  8  Suth.  206. 

(m)  Khushali  ▼.  Hani,  4  AU.  96. 

(n)  Mitokshara,  ii.  2;  Smriti  Chandrika,  xi.  2j  V.  May.,  iv,  8,  §  10;  Vnrada 
Ohintamani,  292  ;  Daya  Bhaga,  xi.  2,  §  1.  80 ;  Viramit.,  pp.  187,  140. 

(o)  Bee  as  to  such  customs,  Perry,  0.  0. 117  ;  Bhau  Nanaji  v.  Sundrahai, 
11  Bom.  H.  C.  249 ;  RussicY.  Purush,  S.  D.  of  1847,  206 ;  Hiranath  v.  Ram 
Narayan,  9  B.  L.  R.  274 :  8.  C.  17  Suth.  816 ;  Chotodhry  Chintamunr.  ML 
Nowlukho,  2  I.  A.  268 ;  8.  0.  24  Suth.  266 ;  Prasijivan  v.  Bat  Revo,  6  Bom.  488  5 
PuniabCu8toms.l6.26,  87,  47.  ,.«,« 

(p)  2  W.  MacN.  182 ;  per  Mtttetf  J.,  Kery  Kohtany  t.  Moneeram,  18  B.  L.  B. 
48  ;  8.  0. 19  Suth.  867  j  ante,  §  511 ;   Ramnath  v.  Durga,  4  Cal.  660. 
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anihorities  bearing  on  the  pointy  tliat,  under  the  law  prevail- 
ing in  Western  India^  a  widow  is  the  only  female  heir  who 
is  excluded  from  inheritance  by  incontinence^  and  the 
opinion  of  the  Allahabad  High  Court  seems  to  be  in  the 
same  direction^  though  the  point  has  not  required  an  express 
decision  {q).  It  will  be  observed  that  the  Daya  Bhaga  and 
the  Daya  Erama  Sangraha^  which  are  the  leading  Bengal 
authorities,  both  quote  in  support  of  the  daughter's  right 
of  succession,  a  text  ascribed  to  Vrihaspati  which  states 
that  she  must  be  virtuous  (r).  The  same  text  is  also  relied 
on  in  the  passages  in  the  Yiramitrodaya  and  the  Smriti 
Chandrika  which  refer  to  a  daughter's  right,  while  no 
mention  of  the  qualification  is  contained  in  the  correspond- 
ing passages  of  the  Mitakshara  and  Mayukha  («)•  This  is 
the  more  remarkable  in  the  case  of  the  Mitakshara,  since 
the  author  borrows  part  of  the  text  of  Vrihaspati,  omitting 
the  clause  which  requires  virtue  in  the  daughter.  It  may, 
therefore,  well  be  that  in  the  Bengal  school  chastity  may 
be  essential  to  a  daughter's  right  to  inherit,  while  it  may 
be  unnecessary  in  Western  India.  Further,  in  Bengal 
there  is  the  authority  of  Bughunandana  that  the  word,  *  wife,' 
in  passages  relating  to  the  rules  of  succession,  is  only  illus- 
trative, and  applies  to  females  generally.  This  he  expressly 
states  to  be  the  case  as  to  the  obligation  to  chastity  {t).  In 
considering  the  question  in  the  Northern  parts  of  India 
which  are  governed  by  the  Mitakshara,  it  will  be  important 
to  ascertain  what  weight  is  to  be  given  to  the  opinion  of 
the  Yiramitrodaya,  while  in  Southern  India  similar  refer- 
ence will  have  to  be  made' to  the  Smriti  Chandrika.  It  will 
be  seen  in  the  next  paragraph  that  the  Smriti  Chandrika 
appears  to  base  its  views  as  to  the  rights  of  daughters  upon 
religious  principles,  which  have  failed  to  secure  acceptance 

(g)  Advya/pa  t.  Rudrava,  4  Bom.  104 ;  Deokee  v.  Soolchdeo,  2  N.-W.  P.  p. 
368 ;  Qanga  t.  Ohasita,  1  All.  46 ;  followed  as  regarcb  a  mother  in  Kojiyadu  ▼. 
Laksmi,  6  Mad.  149. 

(r)  3  Dig.  186 ;  Daya  Bhaga.  xi.  2.  §  8 ;  Dava  Krama  Sangraha.  i.  3,  §  4. 
*      (s)  Viramit.,  p.  179,  §  3 ;  Smriti  Chandnka,  xi.  2,  §  26 ;  Mitaksham,  ii.  1, 
§  2 ;  V.  May.,  iv.  8,  §  10—12.    See  per  Westropp,  C.  J.,  4  Bom.  p.  110,  supra. 

(0  See  Bamnath  v.  Durga,  4  Cal.  p.  554. 
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only  inberita  to 
her  own  Either, 


except  in  Bom- 
bay. 


in  Madras.  There  seems  to  be  no  donbt  that  a  daughter 
will  be  excluded  by  incurable  blindness  or  any  other  ground 
of  disability^  such  as  would  disqualify  a  male  (u).  It  must 
be  remembered  that  a  daughter  can  only  inherit  to  her  own 
father.  The  daughter  of  the  brother^  the  uncle^  or  &e 
nephew  is  not  an  heir  (§  491).  If  a  son  dies  before  his 
father^  leaving  a  daughter,  and  then  the  father  dies^  also 
leaving  a  daughter,  the  inheritance  wiU  pass  to  the  daughter 
of  the  father  (v).  And  so,  if  one  of  two  undivided  brothers 
under  Mitakshara  law  dies  first,  leaving  a  daughter,  and 
afterwards  the  surviving  brother  dies  childless,  the  estate 
will  pass  to  his  collateral  relations,  not  to  the  daughter 
of  the  first  brother  (w).  Of  course,  in  Bengal  the  daughter 
would  at  once  have  taken  the  share  of  her  deceased  father. 
The  case  of  the  father's  daughter,  claiming  as  sister,  has 
already  been  discussed  (§  489).  In  Bombay,  a  grand*^ 
daughter,  a  brother's  daughter,  and  a  sister's  daughter  are 
held  capable  of  inheriting,  on  the  principle  which  prevails 
in  Western  India,  that  females  bom  in  the  family  are  gotraja 
sapindas  («).  They  come  in,  however,  not  as  daughters 
but  as  distant  kindred. 


Precedence. 


BengaL 


Precedence. 


§  514.  The  mode  in  which  daughters  inherit  inter  se 
depends  upon  the  school  of  law  which  governs  the  case. 
The  different  principles  which  prevail  upon  this  point  in 
Bengal  and  the  other  provinces  have  been  stated  already 
(§  479).  Mr.  W.  MacNaghten  states  the  order  of  preced- 
ence in  the  different  provinces  as  follows  (y).  "  According 
to  the  doctrine  of  the  Bengal  school  the  unmarried  daughter 
is  first  entitled  to  the  succession ;  if  there  be  no  maiden 
daughter,  then  the  daughter  who  has,  and  the  daughter  who 
is  likely  to  have  male  issue  are  together  entitled  to  the 
succession,  and  on  failure  of  either  of  them,  the  other  takes 


(u)  Bdkuhai  t.  Maiichhahaij  2  Bom.  H.  G.  5. 

(v)  Sooranamy  v.  yencataroyeiif  Mad.  Dec.  of  1858, 157  ;  2  W.  MacN.  176. 

(w)  Soohha  Moodelly  v.  Auchalay,  Mad.  Dec.  of  1854^  153. 

(x)  W.  A  B.  495— 498.    See  a«fc,  §  488. 

(y)    IW.  MacN.  22. 


Digitized  by 


Google 


DAUGHTERS. 


619 


tHe  heritage.  Under  no  circumstances  can  the  daughters 
who  are  either  barren,  or  widows  destitute  of  male  issue,  or 
the  mothers  of  daughters  only,  inherit  the  property  (»). 
But  there  is  a  difference  in  the  law  as  it  obtains  in  Benares  Benares. 
on  this  point ;  that  school  holding  that  a  maiden  is  in  the 
first  instance  entitled  to  the  property ;  failing  her,  that  the 
succession  devolves  on  the  married  daughters  who  are  indi- 
gent, to  the  exclusion  of  the  wealthy  daughters;  that  in 
default  of  indigent  daughters,  the  wealthy  daughters  are 
competent  to  inherit;  but  no  preference  is  given  to  a 
daughter  who  has,  or  is  likely  to  have  male  issue,  over  a 
daughter  who  is  barren  or  a  childless  widow  (a) .  According 
to  the  law  of  Mithila,  an  unmarried  daughter  is  preferred  to  Mithila. 
one  who  is  married;  failing  her,  married  daughters  are 
entitled  to  the  inheritance.  But  there  is  no  distinction  made 
among  the  married  daughters ;  and  one  who  is  married,  and 
has,  or  is  likely  to  have  male  issue,  is  not  preferred  to  one 
who  is  widowed  or  barren.  Nor  is  there  any  distinction 
made  between  indigence  and  wealth."  The  law  of  the 
Mitakshara  has  been  also  stated  in  accordance  with  this 
view  by  Mr.  Colebrooke  and  the  High  Courts  of  Bengal  and 
the  North-West  Provinces,  and  by  the  Privy  Council  (6).  I 
have  already  observed  (§  479),  that  the  Smriti  Ghandrika  Smriti  Chan- 
follows  the  doctrine  of  religious  eflScacy  so  far  as  to  exclude  " 
barren  daughters,  and  Madras  pandits  have  stated  in 
accordance  with  it,  that  a  daughter  with  male  issue  excludes 
a  Bonless  daughter  (c).  The  High  Court  of  Madras,  how- 
ever,  upon  a  full  examination  of  all  the  authorities,  has 


(»)  See  also  2  W.  MacN.  89,  44,  46,  49,  58 ;  V.  Darp  ,  166,  172 ;  Anon.,  2  M. 
Dig.  17 ;  Hajchunder  v.  ML  Dhwnmwieef  8  S.  D.  862  (482) ;  Binodev.  Purdhan, 
2  ttuih.  176.  But  Bince  a  widow  may  now  re-marry  (§  512)  and  have  male  issae, 
it  has  bc^  held  that  even  in  Bengal  widowhood  is  not  per  ae  an  absolute  groona 
of  exclnsion.    Bimola  v.  Do/ngoo,  19  Snth.  189. 

(a)  Indigence  is  an  absolute  terrn^  and  is  not  limited  to  oases  where  a  daughter, 
otherwise  well  off,  has  received  no  provision  from  her  father ;  Danno  v.  Darbo, 
4  AU.  248.  As  to  Bombay  law,  ace.  Bakuhai  v.  Manchhabad^  2  Bom.  H.  C.  5  ; 
PoU  ▼.  NarotiMn,  6  Bom.  H.  0.  (A.  C.  J.)  188. 

ib)  2  Stra.  H.  L.  242 ;  2  Suth.  176,  stfpra  t  Uma  Deyi  v.  Qokoolanund,  5 
I.  A.  46 ;  S.  C.  8  Cal.  587  j  Audh  Kumari  v.  Chandra,  2  All.  661. 

-(c)  Smriti  Ghandrika,  zi.  2,  $  21 ;  Stra.  Man.  §  828 ;  Voorasamy  v.  Ramamauly 
Had.  Dec.  of  1852,  177.  Semb.,  Qocoolawwnd  \.  Wooma  Poee,  15  B.  L.  K. 
405;  8.C.28Sath.840;  a/d. 5 1.  A.  46 ;  S.  C.  8  Cal.  567. 
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Several 
daughters. 


SnccesAion  of 
several  daugh- 
ters. 


Bombay. 


Exception  to 
rule. 


declined  to  follow  the  Smriti  Ghandrika  upon  this  point  in 
preference  to  the  Mitakshara  {d). 

§  515.  Where  daughters  of  the  same  class  exist,  they  all, 
except  in  Bombay,  take  jointly  in  the  same  manner  as  widows 
(§  509)  with  survivorship  (e).  If  they  choose  to  divide  the 
property  for  the  greater  convenience  of  enjoyment  they  can 
do  so,  but  they  cannot  thereby  create  estates  of  severalty, 
wbich  would  be  alienable  or  descendible  in  any  different 
manner  (/).  If  at  the  death  of  the  last  survivor  anotiier 
class  of  daughters  exists,  who  have  been  previously  exclud- 
ed, they  will  come  in  as  next  heirs,  if  admissible  {g).  And 
although  according  to  Bengal  law  a  childless,  or  barren^ 
widow  cannot  inherit  originally,  still  if  she  has  already 
taken  as  one  of  a  class  of  sisters,  that  which  would  have 
been  an  original  disqualification  will  not  prevent  her  taking 
the  whole  by  survivorship  on  the  death  of  ber  co-heiresses 
(h).  Where  property  is  impartible,  the  eldest  daughter  of 
all  the  sisters,  or  of  the  class  which  takes  precedence,  is  the 
heir  (i). 

In  Bombay  the  text  of  the  Mayukha  (iv.  8,  §  10)  ''  if  there 
be  more  daughters  than  one  they  are  to  divide  (the  estate) 
and  take  (each  a  share)"  has  been  held  to  support  the  view 
that  daughters  take  not  only  absolute  but  several  estates, 
which,  in  the  absence  of  issue,  they  may  dispose  of  during 
their  lives  or  by  will.  Of  course  where  this  doctrine 
prevails  there  can  be  neither  a  joint  holding  nor  survivor- 
ship (i). 

§  516.  It  was  at  one  time  supposed  that  an  exception  to 


(d)  Simmani  v.  Muttammal,  8  Mad.  265. 

(a)  DayaBhaga,  xi.  2,  §15,  80;  V.  May.,  iv.  8,  S  10 ;  Kattama  Nackiarr. 
Dorasinga  Tevar,  6  Mad.  H.  C.  810. 

(/)  F.  MaoN.  55  J  per  curiam,  Smgamalathammal  v.  VaUtyttdot  3  Mad. 
H.  0.  817. 

(a)  D&wlut  Kooer  t.  Burma  Deo,  14  B.  L.  R.  246  (note) ;  3.  C.  22  8uth.  55. 

(k)  Aumirtolall  y.  Rajonee  Kant,  2  I.  A.  118 ;  S.  C.  15  B.  L.  B.  10;  8.  0. 28 
Suth.  214. 

(i)   Kattama  Nachiar  v.  Dorasinga  Tevar,  6  Mad.  H.  C.  810. 

{k)  Bulakhidas  y.  I^cshavlal,  6  Bom.  S5.    See  post,  §  570. 
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the  right  of  any  daughter  (otherwiso  admissible)  to  succeed 
before  a  daughter's  son^  existed  in  Bengal.  Mr.  MacNaghten 
says  :  "  If  one  of  several  daughters  who  had,  as  maidens, 
succeeded  to  their  father's  property,  die  leaving  sons,  and 
sisters,  or  sister's  sons,  then,  according  to  the  law  of  Bengal, 
the  sons  alone  take  the  share  to  which  their  mother  was 
entitled,  to  the  exclusion  of  the  sisters,  or  sisters'  sons"  (Z). 
This  exception  rests  on  the  authority  of  Srihrishna  Tarkalan-' 
Icara  alone.  In  the  corresponding  passage  of  the  Daya 
Bhaga,  the  case  of  the  maiden  daughter  is  made  no  exception 
to  the  general  rule,  that  on  the  death  of  any  daughter  the 
estate  which  was  hers  becomes  the  property  of  those  persons, 
a  married  daughter  or  others,  who  would  regularly  succeed 
if  she  had  never  existed  (w).  There  seems  to  be  no  reason 
for  the  alleged  rule,  and  the  High  Court  of  Bengal  has 
finally  decided  that  the  alleged  exception  does  not  exist  (n). 

§  517.  In  Northern  India  the  principle  of  agnation  pre-   Exclusion  of 
vails  in  its  strictest  form.     Not  only  are  agnates  preferred  theS  issuein 
to  cognates,  but  in  many  tribes  of  the  Punjab  cognates  are   ^^i*^* 
absolutely  excluded  from  succession,  so  that  the  landed 
property  of  the   family  may  not  pass   out   of  the  gotra. 
Even  such  near  relations  as  daughters  and  their  sons  are 
debarred  from  inheritance  (o).     In  numerous  cases  from 
Oudh  which  have  come  under  my  notice  in  appeal  to  the 
Privy  Council,  the  village  wajib-uUarz  states  that  whether 
the  property  be  ancestral  or  self-acquired,  daughters  and 
daughter's  children   have  no    right  of    inheritance.      A 
circular  of  the  Chief  Commissioner  of  Oudh,  42  of  1864, 
lays  down   the   same   rule   as   regards   the   great  Chattri 
families  of  that  province. 

§  518.  Th«  Daughtbr's  Son,  though  a  sapinda,  is  not  Position  of 
a  gotraja  sapinda.     He  is  nearer  in  degree,  but  exactly      ^K^^^r'sson, 

{I)  1  W.  MacN.  24 ;  D.  K.  S.  i.  8,  §  8 ;  Bijia  Dehia  v.  Mt  Unnapoorna,  8 
8.  D.  26  (85) ;  per  curiam,  Dotolut  Kooer  y.  Burma  Deo,  14  B.  L.  B.  246  (note) ; 
8.  0.  22  Suth.  66 ;  Katiama  Nachiar  t.  Doraginga  Tevar,  6  Mad.  H.  O.  882. 

(nt)  Daya  Bhaga,  xi.  2,  §  80. 

(n)   Timmoni  y.  Nibarun,  9  Oal.  154. 

(o)    Punjab  Costoms,  72  ;  Punjab  Gustomary  Law,  II.  80;  III.  48. 
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similar  in  class^  to  a  sister's  son  or  an  aunt's  son^  who  only 
Ori^of  hia  come  in  as  bandhtM  (p).  Yet,  according  to  all  systems, 
even  those  wUch  prefer  the  gotraja  sapindas  as  far  as  the 
seyenth  degree,  and  the  Samanodakas  asfarasthe  fourteenth 
degree,  to  the  bandhus,  he  comes  in  before  brothers  and 
other  more  remote  sapindas.  The  cause  of  this  peculiar 
favour  is  to  be  found  in  the  old  practice  of  appointing  a 
daughter  to  raise  up  issue  for  a  man  who  had  none.  The 
daughter  so  appointed  was  herself  considered  as  equal  to  a 
son.  Naturally  her  son  was  equivalent  to  a  grandson,  and 
as  the  merits  of  son  and  grandson  are  equal,  he  ranked  as 
a  son  (q).  Consequently,  we  find  him  enumerated  among 
the  subsidiary  sons,  and  taking  a  very  high  rank  among 
them,  generally  second  or  third  (r).  Subsequently  the 
appointment  of  a  daughter  to  raise  up  issue  for  her  &ther 
became  obsolete  (s) .  But  the  fact  of  the  nearness  of  daugh- 
ter and  daughter's  son  remained,  and  their  natural  claim 
to  successiou  on  the  ground  of  mere  consanguinity  recom- 
mended itself  for  general  acceptance.  The  daughter's  son 
ceased  to  rank  as  son,  but  he  retained  his  place  next  in 
succession  to  the  daughter,  or  where  there  was  no  daughter 
(t).  In  some  parts  of  Northern  India  he  is  excluded  hy 
special  custom  {u). 

The  daughter's  son  is  not  enumerated  in  the  list  of  heirs 
by  Tajnavalkya  (r),  and  from  this  it  was  at  one  time  sug- 
gested by  some  commentators  that  his  right  did  not  accrue 
till  all  those  who  were  enumerated  had  been  exhausted  (tr). 
Mr.  W.  MacNaghten  also  states  that  he  is  not  recognized 


(p)  Ante,  §  464.  Apararka  treats  the  daughter's  son  as  a  mere  handhn,  and  as 
siion  postpones  him  to  the  gotraja  sapindas.    Sarvadhikari,  791. 

(q)  Mann,  ix.  §  127—186 ;  Vasishtha,  xrii.  §  12 ;  ante,  §  478. 

(r\  See  table,  ante^  §  64. 

(8)  Smriti  Chandnka,  x.  §  5,  6.  See  question  whether  this  is  so  raised,  hot 
not  decided.  Thdkoor  Joohnath  v.  CouH  of  Wards,  2 1.  A.  163 ;  S.  C.  15  B.  L.  B. 
190;  S.  G.23  8ath.  409. 

(0  Mitakshara,  u.  2,  §  6 ;  Bmriti  Chandrika,  xi.  2,  §  28 ;  V.  Maj.,  iv.  8,  §  IS; 
Daya  Bha^,  xi.  2,  §  17—29 ;  D.  K.  S.  i.  4 ;  Yivada  Chintamani,  2»i, 

(u)  Punjab  Customs,  16,  87 ;  ante,  S  517. 

(v)  Tajnavalkya,  ii.  $  185,  136. 

(w)  Daya  Bhaga,  xi.  2,  §  27 ;  D.  K.  S.  i.  4,  §  8. 
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as  an  heir  by  the  Mithila  school  (x).  But  this  seems  to  be  MithUa. 
incorrect;  even  as  regards  the  Vivada  Chintamani^  which 
appears  to  admit  him  after  both  parents  (y).  It  is  now 
settled;  however,  after  an  elaborate  examination  of  all  the 
Mithila  authorities,  that  the  daughter's  son  is  admitted  by 
them  after  the  daughter  just  as  elsewhere  (2). 

§  519.  A  daughter's  son  can  never  succeed  to  the  estate   %"^^y®®^ 
of  his  grandfather,  so  long  as  there  is  in  existence  any  daoghten. 
daughter  who  is  entitled  to  take,  either  as  heir  or  by  survi- 
vorship to  her  other  sisters  (a).     The  reason  is  that  he  takes, 
not  as  heir  to  any  daughter  who  may  have  died,  but  as 
heir  to  his  own  grandfather,  and,  of  course,  cannot  take  at 
all  so  long  as  there  is  a  nearer  heir  in  existence.     For  the 
same  reason,  sons  by  different  daughters  all  take  per  capita  Takes  per 
not  per  stirpes,  that  is  to  say,  if  there  are  two  daughters,   ^^^^' 
one  of  whom  has  three  sons,  and  the  other  has  four  sons, 
on  the  death  of  the  first  daughter,  the  whole  property 
passes  to  the  second,  and  on  her  death,  it  passes  to  the 
seven  sons  in  equal  shares  (&)•    And  on  the  same  principle, 
where  the  estate  is  impartible,  it  passes  at  the  death  of  the 
last  daughter  to  the  eldest  of  all  the  grandsons  then  living, 
and  not  to  the  eldest  son  of  the  last  daughter  who  held  the 
estate  (c) .     A  question  which  appears  to  be  as  yet  undecided 
is,  whether  daughter's  sons  take  as  coparceners  with  right 
of  survivorship.     Considering  that  they  may  be  the  sons 
of  different  fathers   belonging  to   differeut  families,   the 

(m)  1  W.  MaoN.  28;  and  so  the  pandits,  Pokhnarain  ▼.  Mt.  SeesphooL  8 
S.  D.  114  (152). 

(y)  Vivada  Ohintamani,  294. 

(a)  SurjaKumariv.  Qandhrap,  6  S.  D.  140  (168). 

(a)  Aumirtolall  v.  Rajoneekant,  2  I.  A.  113 ;  S.  C.  15  B.  L.  B.  10  j  S.  C.  28 
Bath.  214 ;  8a8tH  v.  Vengu  Ammalf  Mad.  Dec.  of  1861,  187 ;  1  W.  MacN.  24 : 
2  W.  M.  44,  67  ;  Bamdan  v.  Beharee,  1  N.-W.  P.  200 ;  Baijnath  y.  Mahahir,  1 
All.  608 ;  Jamiyatram  t.  Bai  Jamna^  2  Bom.  H.  O.  10,  contra  is  now  overroled. 
See  XaJ(»/ime6ai  V.  Oanpat  iforoba,  5  Bom.  H.  0.  (O.  C.  J.)  189;  8xbchunder 
V.   Sreemutty  Treefpoorah.  Fulton,  98 ;  Sant  Kumar  v.  Deo  Saran,  8  AU.  865. 

{h)  I  W.  MacN.  24 ;  1  Stia.  H.  L.  139 ;  3  Dig.  501 ;  Ramdhun  v.  Kiehenkanih, 
8  S.  D.  100  (183.) 

(c)  Kattama  Nachiar  v.  Dorasinga  Tevar,  6  Mad.  H.  O.  810 ;  Muttu  Vadugo' 
nadha  ▼.  Doraeinga  Tevar,  8  I.  A.  99 ;  8.  C.  8  Mad.  290.  llie  doctrine  stated 
in  the  Sarasvati  Vilasa  (§  632,  655)  that  property  aa  soon  as  it  passes  to  a 
daughter  yests  at  once  in  tiiat  daughter's  son  and  in  his  son,  cannot  he  now  main- 
tained. 


Digitized  by 


Google 


624 


OBDER  OF  SUCCESSION. 
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has  no  vested 
right. 


better  opinion  seems  to  be  that  they  would  not  be  coparce- 
ners unless  they  had  agreed  to  ta*eat  their  property  as 
joint  (d).  It  was  laid  down  by  the  Bengal  pandits  in  one 
case,  that  if  property  passes  to  daughter's  sons,  any  such 
sons  bom  afterwards  will  also  take  shares,  in  reduction  of 
the  shares  already  taken  (e).  But  this  assumes  that  a 
daughter  capable  of  producing  sons  is  still  alive.  If  so, 
the  grandsons  could  not  take  at  all. 

§  520.  A  daughter's  son,  on  whom  the  inheritance  has 
once  actually  fallen,  takes  it  as  full  owner,  and  thereupon 
he  becomes  a  new  stock  of  descent  and  on  his  death  the 
succession  passes  to  his  heir,  and  not  back  again  to  the  heir 
of  his  grandfather  (/).  But  until  the  death  of  the  last 
daughter  capable  of  being  an  heiress,  he  takes  no  interest 
whatever,  and  therefore  can  transmit  none.  Therefore,  if 
he  should  die  before  the  last  of  such  daughters  leaving  a 
son,  that  son  would  not  succeed,  because  he  belongs  to  a 
completely  different  family,  and  he  would  offer  no  oblation 
to  the  maternal  grandfather  of  his  own  father  {g) .  Nor  can 
the  daughter's  daughter  ever  succeed,  except  in  Bombay, 
whether  her  mother  has  taken  or  not,  because  she  conferd 
no  benefits  on  her  maternal  grandfather,  and  is  estranged 
from  his  lineage  {h). 

Precedence.  §  521.  Paeents. — The  line  of  descent  from  the  owner 

being  now  exhausted,  the  next  to  inherit  are  his  parents. 
And  here,  for  the  first  time,  there  is  a  variance  between  the 
different  schools  of  law  as  to  the  order  in  which  they  take. 
The  right  of  the  mother  as  an  heir  was  very  early  recognized 
(§  480),  but  her  precedence  as  regards  the  father,  who  was 


Daughter's 
daughter. 


{d)  OopalaMmi  v.  Chinnasamiy  7  Mad.  468. 

(e)  Mt.  Soluhna  ▼.  Ramdolal,  I  8.  D.  324  (434). 

(/)  3  Dig.  494,  502;  Bam  joy  v.  Tarrachundt  2  M.  Dig.  79  j  Sihta  v.  Badri, 
3  All.  134. 

{g)  Daya  Bhaga,  xi.  2,  §  2 ;  i7.  8,  §  84 ;  Ilias  t.  Agund  Rai,  8  S.  D.  87  (50)  ; 
Senkul  v.  Aurulanandaf  Mad.  Dec.  of  1862,  27  ;  Dharap  NcUh  y.  Gobind  5oni», 
8  All.  614.  See  to  the  contrary,  but  I  think  erroneously,  8heo  Schai  t.  Omed, 
6  8.  D.  801  (878)  j  Doe  v.  Ganpat,  Perry,  O.  C.  183. 

(/»)  Daya  Bhaga,  xi.  2,  §  3  ;  P.  MacN.  6 ;  W.  A  B.  477,  496. 
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also  stated  to  be  an  heir,  was  left  nnoertain.  The  Mitak- 
shara  g^ves  the  preference  to  the  mother  on  the  ground  of 
propinquity^  and  is  followed  in  Mithila  by  the  Vivada  Chin- 
tamani;  and  this  is  stated  by  Mr.  W.  MacNaghten  to  be 
the  law  of  Benares  and  Mithila  {%).  The  Smriti  Chandrika 
prefers  the  father,  upon  the  authority  of  a  text  of  Bhrai 
VUhnu  {k).  The  Madhayiya  leaves  the  point  undecided, 
and  Varadrajahj  apparently  following  Srikrishna,  seems  to 
make  both  inherit  together  ({)•  Sambhu  says  that  the 
point  is  immaterial,  as  whichever  of  the  two  takes  will  take 
for  the  benefit  of  the  other  (m).  The  Yiramitrodaya,  while 
giving  a  general  preference  to  the  doctrine  of  the  Mitak- 
shara,  reconciles  it  with  the  conflicting  text  of  Bhrat 
Vishnu  by  making  the  precedence  of  father  or  mother 
depend  on  personal  merit,  which  again  he  appears  to  test 
by  pecuniary  rather  than  by  moral  considerations  (n).  In 
Bengal  it  is  quite  settled  that  the  father  takes  before  the 
mother,  both  on  the  express  authority  of  Vishnu,  and  upon 
principles  of  religious  efficacy  (o) .  The  Mayukha  takes  the 
same  view,  and  a  futwah  to  the  same  effect  is  recorded  from 
Poonah.  But  Messrs.  West  and  Biihler  adopt  the  opposite 
order  on  the  authority  of  the  Mitakshara  (p).  In  Guzerat 
the  father  is  preferred  to  the  mother  on  the  authority  of 
the  Mayukha  {q). 

§  522.  According  to  Bengal  law  a  stepmother  does  not  Stepmother. 
succeed  to  her  stepson.    This  would  necessarily  be  so  upon 
the  principles  of  Jimuta  Vahana,  as  she  does  not  participate 
in  the  oblations  offered  by  such  stepson  (r)«    The  Mitak- 

(»)  Mitakflharft,  ii.  I.  See  Kotee  by  Colebrooke.  Vivada  Ghintamam,  298, 
894;  2  W.  MaoN.  &6,  n. ;  ante,  §  471.  The  Sarasvati  Vilaea  also  foUowa  the 
TwUb  of  the  Mitakshara  in  preference  to  that  of  the  Smriti  Chandrika, 
S666--573. 

(k)  Smriti  Chandrika,  zi.  8,  §  9.    So  alio  Apararka,  Sanradhikari,  427. 

(0  MadhaYiya,§88;  Vaiadiajah,36.    See  8  Dig.  480. 

f  m)  Smriti  Chandrika,  xi.  8,  (  S. 

(»)  Viramit,pp.l8&— 191. 

(o)  Vishnu,  zni.  S  6,  7;  Daya  Bhaga,  zi.  8;  D.  K.  S.  i.  5;  8  Dig.  602—505; 
2  W.  KaoN.  54 ;  Hemluta  t.  QoluchChunder,  7  S.  D.  108  (127). 

(p)  V.  May.,  iv.  8.  $  14 ;  W.  A  B.  62, 168 ;  V.  N.  MandHk,  860,  878. 

(9)  Khodahai  t.  BMUa;  6  Bom.  541. 

(r)  Daya  Bhaga,  iii  2,  §  80;  zi.  6,  §  8;  D.  K.  8.  vi  §  28;  vii.  §  3;  2  W. 
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shara  does  not  notice  the  |)oint^  but  the  reasons  given  by 
Vijnanesvara  for  allowing  the  mother  to  inherit,  vin.y  her 
olose  relationship  to  her  son^  seem  to  show  that  he  could 
only  have  had  the  natural  mother  in  view  {$).  The  Bengal 
pandits  have^  on  several  occasions^  asserted  that  the  word 
mata  in  the  Mitakshara  includes  a  stepmother^  and^  in 
accordance  with  that  view^  it  was  decided  that  a  woman  in 
Orissa  would  inherit  to  her  stepson  (Q.  These  opinionSy 
however^  were  reviewed  by  the  Full  Bench  of  the  Bengal 
High  Court  in  a  case  from  Mithila^  and  it  was  decided  that 
a  stepmother  was  equally  excluded  by  the  Mitakshara  and 
the  Daya  Bhaga.  The  same  rule  applies  &  fortiori  to  higher 
ascendants,  such  as  a  grandmother  (^).  In  Bombay  it  has 
been  decided  that  a  stepmother  cannot  be  introduced  as  an 
heir  under  the  word  ''mother/'  but  that  she  is  a  more 
distant  heir  as  the  wife  otsbgotraja  aapinda,  and,  therefore^ 
herself  a  gotraja  sajpinda,  according  to  the  doctrines  of 
that  Presidency.  Her  place  in  the  line  of  heirs  has  not  yet 
been  settled  (v).  In  Madras  also  it  has  been  decided  that  a 
stepmother  cannot  succeed  in  competition  with  a  sapinda  of 
the  deceased  (tr).  ' 

Disability  '^  Bengal  it  has  been  held  that  the  rule  which  incapaci* 

ino^laty"  tates  an  unchaste  wife  from  succession,  applies  also  to  a 
mother.  This  is  based  not  upon  any  express  text  relating 
to  mothers^  but  upon  the  authority  of  Bughu/nandan,  who 
lays  it  down  that  the  passages  in  the  Daya  Bhaga  which 
refer  to  a  wife  have  a  general  application  to  all  female  heirs. 
He  expressly  asserts  that  in  the  text  of  KcUyayana, ''  the 
wife  who  is  chaste  takes  the  wealth  of  her  husband,'^  the 
word  *'wife"  is  illustrative  («).    On  the  other  hand  in 


MacN.  62  j  Lakhi  ▼.  Bhairah,  6  B.  D.  816  (869)  j  Bhyr6be$  v. Nvbki99€ti^(iS.D. 
68  (61)  ;  Alhadmoni  v.  Gokulmoni,  S.  D.  of  1862,  668. 

(«)  Mitakshara,  ii  8 ;  occ.  1  Stra.  H.  L.  144 ;  Kesaerbai  t.  Valdb,  4  Bom.  208. 

{t).  2  W.  MacN.  63;  Biahen^ria  ▼.  Soogunda^  1  S.  D.  87  (49)?  NanuMeej. 
Hirkishor,  ib.  89  (62>.  «,««       ^,«m«^«.,.«       .^ 

{u)  Lola  JoH  V.  Mt,  Durani,  B.  L.  R.  Snp.  Vol.  67  $  S.  0.  Suth.  Sp :  178. 

(v)  ITewerlkWT.FaZab,  4  Bom.  188.  ,  ^  r     .  ^  — 

(w)  Kumaravelu  v.  Virafia,  6  Mad.  29 ;  Muttammal  y.  Vmgalakshm*,  tb,  82; 
Mari  v.  Chinnammal,  8  Mad.  107.  («)  Bamnaih  ▼.  Dur^^th  4  CaL  660. 
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Bombay  and  Madras  it  has  been  decided  that  the  condition 
as  to  chastity  only  applies  to  a  widow^  and  the  inclination 
of  the  Court  of  the  North- West  Provinces  seems  to  be  in 
the  same  direction  (y).  It  is  admitted  that  an  estate,  once 
taken  by  a  mother,  will  not  be  divested  on  the  ground  of 
unchastity  (z).  Since  Act  XV  of  1856  (Hindu  Widow 
Marriage)  a  mother  will  not  lose  her  rights  as  heiress  to 
her  son,  by  reason  of  a  second  marriage  previous  to  his 
death  (a). 

§523.  Bbothbbs. — ^Next  to  parents  come  brothers.  There  Brotherfc 
are  texts  which  show  that  at  one  time  their  position  in  the 
line  of  heirs  was  unsettled,  the  brother  being  by  some 
preferred  to  the  parents,  while  according  to  others  even  the 
grandmother  was  preferred  (6).  Prom  a  religious  point 
of  view  the  claim  of  the  brother  would  seem  to  preponde- 
rate over  that  of  the  father,  as  he  offers  exactly  the  same 
three  oblations  as  were  incumbent  on  the  deceased,  while 
the  father  receives  one  and  offers  two,  viz,,  to  his  own  father 
and  grandfather.  But  the  principle  of  propinquity  in  this, 
as  in  other  cases,  turned  the  scale  (c). 

Among  brothers,  those  of  the  whole  blood  succeed  before  Whole  before 
those  of  the  half-blood.  The  Mitakshara  prefers  them  on 
the  natural  ground  of  closer  relationship,  and  the  Bengal 
authorities  on  the  ground  that  the  former  offer  oblations 
to  the  ancestors  of  the  deceased  both  on  the  male  and 
female  side,  while  the  latter  offer  oblations  in  the  male 
line  only.  If  there  are  no  brothers  of  the  whole  blood, 
then  those  of  the  half-blood  are  entitled,  according  to  the 
law  of  Benares  and  Bengal,  and  the  Punjab,  and  that  which 


(v)  Adoyc^pav.  Rutdravcu^  Bom.  104;  Kt^iyadn  y.  LaJcshmi,  5  Mad.  149; 
Deokee  ▼.  Sookhdeo,  2  N.-W.  P.  p.  iB68;  QangaY.  Qhasita^  I  AH,  46;  ante, 
§518. 

Iz)  See  otMB  in  two  preceding  notes. 

(a)  JUcora  ▼.  Boreani,  2  B.  X.  B.  (A.  G.  J.)  199;  S.  C.  11  Sath.  82;  ante^ 
§512. 

(b)  Smriti  Ohandrika,  xi.  6,  §  4—16,  24. 

(e)  Mitakshara,  ii.  4;  Vivada  Cbintamaiii,  295;  Y.  May.,  It.  8,  §  16;  Daya 
Bha«a,xi.5;  D.K.S.i.7. 
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nndirided. 


prevails  in  those  parts  of  the  Bombay  Presidency  which 
follow  the  Mitakshara.  The  Maynkha^  however^  prefers 
nephews  of  the  whole  to  brothers  of  the  half-bloods  and  its 
authority  is  paramount  in  Guzerat^  and  the  island  of 
Bombay  (d). 

§  524.  Until  very  lately  it  was  supposed,  that  the  prefer* 
ence  of  the  whole  to  the  half-blood  in  succession  between 
brothers  was  subject  to  an  exception  in  Bengal^  where  the 
property  was  undivided.  The  point  could  never  arise  out  of 
Bengal^  for  under  Mitakshara  law^  where  the  property  is 
undivided^  it  passes  by  survivorship^  and  not  by  inheritance. 
But  in  Bengsd  the  share  of  an  undivided  coparcener  does 
not  lapse  into  the  entire  property^  but  passes  to  his  own 
heirs^  of  whom^  in  the  absence  of  nearer  relations^  his 
brother  is  one  (§  246).  Jagannatha  quotes  a  text  of  Tama : 
— ''  Immovable  undivided  property  shall  be  the  heritage 
of  all  the  brothers  (be  their  mothers  the  same  or  different), 
but  immovable  property,  when  divided^  shall  on  no  account 
be  inherited  by  the  sons  of  the  same  father  only.'^  This 
he  explains  by  saying,  ''  If  any  immovable  property  of 
divided  heirs,  common  to  brothers  by  different  mothers^ 
have  remained  undivided,  being  held  in  coparcenary,  the 
half-brothers  shall  have  equal  shares  with  the  rest.  But 
the  uterine  brother  has  the  sole  right  to  divided  propertji 
movable  or  immovable''  (e).  And  in  various  cases  it  was 
decided  that  where  the  brothers  were  undivided,  those  of 
the  half-blood  were  entitled  to  come  in  as  heirs  equally 
with  those  of  the  whole  blood  (/ ).  If  this  distinction  really 
existed,  it  would  merely  show  that  the  Bengal  lawyers  did 
not  push  the  doctrine^  that  undivided  brothers  hold  their 
shares  in  quasi-severalty,  to  its  logical  consequences.    If 


id)  BOtaksharft,  ii.  4,  §  5,  6:  Vimda  Ohint.iuna.ni,  S96;  DajaBhan,  zL  i 
5  9-"12;  D.  K.8M,7,M--«i  Vii«niit.,p.  198,  §2;  8Dig.  509,528;  Neelkitto 
Deh  T.  Beerchunder,  12  M.  I.  A.  628;  8.  0.  8  B.  L.  R.  (P.  C.il8:  8.  C.  12 
Snth.  (P.  C.)  21 ;  KrUhw^i  t.  Pandurang^  12  Bom.  H.  C.  65  s  V.  May^  h.  8, 
S  16;  W.  A  B.  455,  458;  Punjab  Onstoms, 26— 28. 

(e)    8  Dig.  517,  518. 

(/)  2  W.  MacN.  66 ;  Tilock  y.  Rem  Luchhee,  2  Snth.  41  j  Kylash  t.  Choroo, 
3  Buth.  48 ',  ShiHarain  ?.  Ram  Nidhee,  9  Snth.  87* 
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brothers  of  the  whole  and  half-blood  are  to  succeed  equally 
in  a  system  which  is  governed  by  the  principle  of  religions 
efficacy,  it  can  only  be  by  treating  the  property  of  the 
deceased  as  undivided  family  property,  which  is  to  be  dealt 
with  according  to  the  rules  of  partition,  and  not  as  several 
property,  to  be  dealt  with  according  to  the  rules  of  inher- 
itance. Of  course,  on  the  former  principle  the  brothers 
would  all  share  equally,  as  being  equally  related  to  their 
common  father  (§  432).  The  whole  law  on  the  point  was,  held  not  to 
however,  subsequently  examined  by  a  Full  Bench  of  the  ®™^' 
High  Court  of  Bengal,  and  it  was  decided  that  no  such 
distinction  existed,  and  that  brothers  of  the  half  could 
never  take  along  with  brothers  of  the  whole  blood,  unless 
the  former  were  undivided,  and  the  latter  divided,  (g). 

Where  no  preference  exists  on  the  ground  of  blood  an  Undivided 
undivided  brother  always  takes  to  the  exclusion  of  a  divided  ^^^^  divided. 
brother,  whether  the  former  has  re-united  with  the  deceased, 
or  has  never  severed  his  union  {h). 

Illegitimate  brothers  may  succeed  to  each  other  (§  508). 

§  525.  Nephews. — ^In  default  of  all  brothers,  of  the  whole  Nephew!.. 
or  half-blood,  the  sons  of  brothers,  or  nephews,  succeed.  To 
this^  as  I  have  already  observed,  the  Mayukha  appears  to 
make  an  exception.  It  allows  the  sons  of  a  brother  of  the 
full  blood  to  succeed  before  a  half-brother,  and  it  appears 
also  to  allow  the  sons  of  a  brother  who  is  dead  to  share 
along  with  surviving  brothers  (i).  But,  according  to  the 
Benares  and  Bengal  schools,  no  nephew  can  succeed  as  long 
as  there  is  any  brother  capable  of  taking,  the  rule  being 
universal  that,  except  in  the  case  of  a  man's  own  male  issue, 
the  nearer  sapinda  always  excludes  the  more  remote  (k). 


(g)  RaSkiahorB  v.  Oohind  Chunder,  1  Cal.  27;  S.  G.  24  Snth.  284;  affinned 
8heo  Soondary  y.  PiHhee,  4 1.  A.  147. 

(h)  JaduhcKunder  v.  BenodbenharrVf  1  Hyde,  214  {  Kesahram  t.  Nandki$har, 
Z  B.  L.  R.  (A.  C.  J.)  7 ;  S.  0. 11  Snth.  808.  ' 

(»)  V.  May.,  iv.  8.  §  16. 17. 

ik)  Mann,  ix.  §  187;  Mitakshaia,  ii.  4,  §  7,  8;  Smriti  Ohandrika,  zL  4,  §  22^ 
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If  y  however^  a  brother  has  onoe  inherited  to  his  brother^  and 
then  dies  leaving  sons,  they  will  take  along  with  the  other 
brothers.  Because  an  interest  in  the  estate  had  actually 
vested  in  their  own  father^  and  that  interest  passes  on  to 
them  as  his  heirs.  Bat  it  mnst  be  remembered  that  the 
brother  most  live  until  the  estate  has  actoally  vested  in  him. 
That  iBj  he  mnst  not  only  survive  his  own  brother^  but 
survive  any  other  persons^  such  as  the  widow^  daoghterj 
mother^  &o.,  who  would  take  before  him  (Z). 

There  is  the  siEune  order  of  precedence  between  sons  of 
brothers  of  whole  and  of  half -bloody  and  between  divided 
and  re-united  nephews,  as  prevails  between  brothers  (m). 

§  526.  Where  nephews  succeed  as  the  issue  of  a  brother 
on  whom  the  property  has  actually  devolved,  they,  of  course, 
take  his  share,  that  is,  they  take  per  stirpes -wiili  their  uncles 
if  any.  For  instance,  suppose  at  a  man's  death  he  leaves 
two  brothers,  A.  and  B.,  of  whom  A.  has  two  sons,  and 
immediately  afterwards  A.  dies ;  then,  as  the  estate  had 
already  vested  in  A.,  his  sons  take  half,  and  B.  takes  the 
other  half :  but  if  he  left  at  his  death  two  nephews  by  a 
deceased  brother  A.,  and  three  nephews  by  another  deceased 
brother  B.,  the  five  would  take  in  equal  shares,  or  per  capita, 
because  they  take  directly  to  the  deceased,  just  as  daugh- 
ter's sons  do,  and  not  through  their  fathers  (n). 

On  the  same  principle,  viz.,  that  nephews  take  no  interest 
by  birth,  but  merely  from  the  fact  of  their  being  the  nearest 
heirs  at  the  time  the  inheritance  falls  in,  it  follows  that  a 
nephew  can  only  take,  if  he  is  alive  when  the  succesaioQ 


23 ;  Daya  Bhaga,  xi.  5,  §  8.  3  :  xi.  fi,  §  1 :  D.  K.  S.  i.  8,  §  1 ;  ViTada  Chinta- 
mani,  295 ;  3  Dig.  518;  1  W.  MaoN.  26;  Boeder  t.  Sumhoo,  3  S.  D.  106  (li2) ; 
Jymv/nee  v.  Ramjoy,  3  S.  D.  289  (386) ;  Pnthee  v.  Court  of  Wards,  28  Snth.  272. 

(I)  Mxtakshara,  u.  4,  §  9 :  Burham  v.  Punchoo,2  Snth^  123. 

(m)  Daya  Bhaga,  id.  h,  §  2;  D.  K.  S.  i.  8;  Smriti  Ghandril»,  zi.  4,  §26; 
Mitak8hara,u.4,  §7.note;  Viramit.,p.  196,§2;  3Dig.5245  2W.MaoN.72| 
KyUuh  Y.  Qooroo,  3  Sath.  48 1  affirmed  6  Suth.  98. 

(n)  1  W.  MacN.  27;  1  Stra.  H.  L.  145|  Mitakshaia.]!.  4,  §  7,  ootaiBrcjow. 
Gouree,  15  Snth.  70 ;  Qooroo  t.  KyUuh,  6  Bath.  93;  JBrojo  t.  Stresnath  B<m,  9 
Snth.  468. 
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opens.  A  nephew  subsequently  bom  will  neither  take  a 
share  with  nephews  who  hare  abready  succeeded^  nor  will  the 
inheritance  taken  by  others^  to  whom  he  would  have  been 
preferred  if  then  alive^  be  taken  from  them  for  his  benefit. 
But  if  on  any  subsequent  descent  he  should  happen  to  be 
the  nearest  heir^  it  will  be  no  impediment  to  his  succession 
that  he  was  bom  after  the  death  of  the  uncle  to  whose 
property  he  lays  claim  (o).  Of  course^  the  adopted  son  of  a 
brother  succeeds  exactly  as  he  would  have  done  if  he  had 
been  the  natural-bom  son  of  that  brother  (p). 

§  527.  The  brother's  grandson^  or  grandnephew^  is  not  Grandnepbew. 
mentioned  by  the  Mitakshara^  unless  he  may  be  included 
in  the  term  brother's  sons.  He  is,  however,  expressly 
mentioned  by  the  Bengal  text  books  as  coming  next  to  the 
nephew,  and  is  evidently  entitled  as  a  sapinda,  since  he 
offers  an  oblation  to  the  father  of  the  deceased  owner  (q). 
On  the  same  principle  the  brother's  great-grandson  is 
excluded  as  a  sapinda,  though  he  comes  in  later  as  a 
sakulya.  The  same  distinction  as  to  whole  and  half-blood 
prevails  as  in  the  case  of  brothers  (t*).  Of  course,  he  cannot 
succeed  so  long  as  any  nephew  is  alive,  except  by  special 
custom  («). 

Mr.  W.  MacNaghten  states  that  the  brother's  grandson  said  to  be 
is  excluded  by  the  authorities  of  the  Benares  and  Mithila  Benares  law. 
school  {t).     But  he  is  included  by  Varadrajah,  and  perhaps 
by  the  Madhaviya,  and  it  has  been  decided  by  the  Bengal 
High  Court  that  under  the  Mitakshara  system  he  is  an  heir, 
though  it  was  not  decided,  and  was  not  necessary  to  decide. 


(o)  Bidhoomookhi  t.  Echamow,  Sev.  182;  Banywadhob  t.  Juggodwnhth  Sev. 
248. 

(p)  2W.HaoN.74. 

(g)  See  Parasara  ▼.  Rangaraja^  2  Mad.  202. 

^  ^  Daya Bhaga,  xi.  6,  §  6,  7;  D.  K.  B.  i.  9,  8  Big.  525;  Degumher  Boy 
.  __.f»  Lai,  9  Ca.  668. 

(«)  2  W.  MaoN.  67.  In  the  Punjab,  nephews  and  grandnephews  saoceed 
iogether.    Punjab  Customs,  12. 

(0  1  W.  HaoN.  28,  ace.  Smriti  Chandrika,  xi.  5. 


Iq)  8< 

\r)  D 

V.  moH  J 
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Grandnephew.  whether  he  came  in  next  after  nephews  (u).  If  he  Bucceedi 
as  one  of  the  brother's  sons^  in  the  wide  meaning  nsnally 
given  to  that  term^  his  place  would  be  next  after  the 
nephew.  That  this  is  his  place  has  been  held  to  be  the  lair 
in  a  case  from  Mithila  (t;).  And  in  Western  India  the 
grandnephew  has  been  decided  to  be  an  heir^  though  his 
position  is  not  exactly*  defined  (w).  In  Madras  it  has  been 
held  upon  a  very  full  discussion  of  the  authorities^  that  the 
word  *  sons'  in  Mitakshara^  ii.  4^  §  7  and  ii.  5^  1^  does  not 
include  grandsons^  and  that  the  son  of  the  paternal  uncle 
succeeds  before  a  brother's  grandson  (x). 


Father's  line. 


Bhinna-goira 
npindaa. 


§  528.  On  referring  to  the  tables  given  at  §  463  and 
§  464  it  will  be  seen  that^  in  the  first  place^  the  descendants 
of  the  owner  himself^  down  to  and  including  his  great- 
grandson  and  his  daughter's  son^  have  been  exhausted. 
The  line  then  ascended  a  step  higher^  viz.^  to  his  parents, 
and  then  descended^  exhausting  all  the  male  descendants 
of  the  father  who  are  also  sapindas  of  the  owner.  Now, 
the  sister  and  sister's  son  of  the  owner,  are  merely  the 
daughter  and  daughter's  son  of  the  owner's  father.  Simi- 
larly, his  niece  and  his  son  are  the  daughter  and  daughter's 
son  of  his  brother.  His  female  first  cousin  and  her  son 
are  the  daughter  and  daughter's  son  of  his  uncle.  His 
aunt  and  her  son  are  the  daughter  and  daughter's  son 
of  his  grandfather.  All  these  sons,  as  will  be  seen,  are 
the  sapindas  of  the  owner;  but  they  are  not  gotraja 
sapindas.  Therefore,  upon  the  principles  of  all  the  schools 
which  are  not  based  upon  the  Daya  Bhaga,  none  of  them 
can  succeed  until  all  the  sapindas,  sahulyas,  aud  sama- 
nodakas  in  an  unbroken  male  line  have  been  exhausted. 
We  shall,  therefore,  first  examine  the  order  of  descent  as 
laid  down  by  the  Benares  and  Mithila  schools,  which  in 


(it)  Yaradiajah,  86;  Madhaviva,   §  40;    Kwrwm  ▼.  Oodung^  6  Sath.  158; 
Oorhya  Kooer  v.  Rajoo  Nye^  14  Snth.  208. 
(»)  SumhhooduU  t.  Jhotee,  S.  D.  of  1866,  882,  and  so  Varadrajah,  86. 
(w)  W.  A  B.  480. 
(x)  Buraya  Bhukta  t.  Lakshminarasamma,  6  Had.  291. 
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tliis^  as  in  most  other  respects^  are  identical^  and  point  out 
the  different  order  of  devolution  adopted  in  Bengal  and 
Western  India. 

§  529.  Gbandfathers'  and  Grbat-Grandpathers*  Line. — 
On  the  exhaustion  of  the  male  descendants  in  the  line  of 
the  owner's  father,  a  similar  course  is  adopted  with  regard  to 
the  line  of  his  grandfather  and  great-grandfather.  In  each 
case,  according  to  the  Mitakshara,  the  grandmother  and 
great-grandmother  take  before  the  grandfather  and  great- 
grandfather. Then  come  their  issue  to  the  third  degree 
inclusive.  That  is  to  say,  so  far  as  the  issue  of  each  ancestor 
are  his  sapindas,  they  are  also  the  sapindas  of  the  owner, 
with  whom  they  are  connected  through  that  ancestor  (y). 
In  these  more  distant  relationships  there  is  no  preference 
of  whole-blood  over  half-blood,  in  cases  governed  by  the 
Mitakshara  and  Mayukha.  Priority  on  this  ground  is  limited 
to  the  cases  of  brothers  and  their  issue  (2;).  It  would 
probably  be  different  in  Bengal.  The  author  of  the  Smriti 
Chandrika  gives  a  completely  different  line  of  descent.  He 
makes  each  line  of  descent  end  with  the  grandson;  he 
makes  the  son  and  grandson  in  eivch  line  take  before  the 
father,  and  then  brings  in  the  father  of  one  series  as  the 
son  in  the  next  ascending  series  (a).  This  arrangement, 
however,  seems  not  to  have  been  followed  by  any  other 
author. 


Precedence. 


Smriti  Chan- 
drika. 


§  530.  Sakultas  and  Samanodakas. — The  above  order,  as  Order  of  their 
will  be  seen,  exhausts  all  the  gotraja  sapindas  of  the  nearer 
class.  Then  follow  the  sakulyasy  or  persons  connected  by 
divided  oblations,  and  the  samanodakas,  or  kindred  con- 
nected by  libations  of  water.  The  former  extend  to  three 
degrees,  both  in  ascent  and  descent,  beyond  the  sapindas, 

iy)  Mitakshara,  ii.  5,  §  1 — 6 ;  Madhaviya,  $  41«  only  indades  sons  and  pand- 
Bons,  but  there  can  be  no  reason  for  exclnding  the  great-grandson.  His  title 
was  affirmed,  Oohind  v.  Mohesh.  15  B  L.  R.  85;  8.  C.  23  Suth.  117;  W.  &  B. 
481 ;  Mahoda  v.  Kuleani,  1  8.  D.  67  (82) ;  V.  Darp.,  224,  and  see  Rutcheputty 
V.  Rajunder,  2  M.  I.  A.  157;  W.  &  B.  118;  V.  N.  Mandlik,  361,  378. 

(«)  Samat  v.  Amra.  6  Bom.  394. 

(o)  Smriti  Chandrika,  xi.  6,  §  8—12. 
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and  the  latter  to  seven  degrees  beyond  the  sakolyas  or  even 
further^  so  long  as  the  pedigree  can  be  traced  (b).  Little 
is  to  be  found  as  to  the  order  in  which  they  succeed* 
Precedence  of  The  Bengal  writers  make  those  in  the  descending  line  take 
dwoenSnu''  first,  and  then  those  in  the  successive  ascending  lines  with 
their  descendants  (c).  This  arrangement  follows  the  ana- 
logy of  succession  among  sapindas,  where  those  who  offer 
oblations  take  first,  and  then  those  who  participate  in 
them  (d).  In  the  table  of  succession  given  by  Prosonno 
Coomar  Tagore  in  his  translation  of  the  Vivada  Chintamani, 
no  mention  is  made  of  any  descendants  beyond  the  three 
generations  below  the  owner.  He  makes  the  saktdya 
ascendants  follow  in  regular  order  after  the  last  of  the 
collateral  Sapindas,  and  after  them  the  samanodaJca  ascend- 
ants. Clearly,  however,  the  sakulyas  and  samanodaJeas  in 
the  descending  line  are  entitled  equally  with  the  ascend- 
ants, if  not  in  priority  to  them.  The  Mitakshara  gives  no 
instances  of  succession  for  either  saJculyaa  or  samanodaJca, 
After  it  has  exhausted  the  near  sapindas  it  merely  says, 
"  In  this  manner  must  be  understood  the  succession  of 
kindred  belonging  to  the  same  general  family  and  connect- 
ed by  funeral  oblations,"  [samanagotra  sapinda)  i.e.,  sahul- 
yas,  ''  If  there  be  none  such,  the  succession  devolves  on 
kindred  connected  by  libations  of  water,"  i.e.,  samanodahas 
(e).  But  Subodhini  in  his  commentary  carries  on  the 
enumeration  two  steps  further,  on  the  same  principle  aa 
Prosonno  Coomar  Tagore,  making  the  sakulyas  in  the 
ascending  line  and  their  issue  follow  next  after  the  collate- 
ral sapindas.  Messrs.  West  and  Biihler  suggest  two 
arrangements :  either  that  the  fourth,  fifth,  and  sixth,  in 
the  owner's  own  line  should  take  first ;  next  the  remoter 
descendants  in  the  lines  of  the  father,  grandfather,  Ac., 


(b)  Mitakshara,  it  5,  §  6;  V.  May.,  iv.  8 ;  Bai Devkore  v.  Ambitramy  10  Bom. 
272. 

(c)  1  W.  MacN  80 ;  Daya  Bha^a,  xi.  6,  §  22,  note ;  Eecapitulation,  at  S  36, 
note;  V.  Darp.,  305;  Sarvadhikari,  826. 

(d)  This  u  also  the  order  of  saocession  in  the  list  of  heirs  compiled  by  BAmft 
Kao.  which  will  be  found  in  Canningham's  Digest. 

(e)  Mitakshara,  ii.  5,  {  5,  6,  note. 
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successively,  and  so  on ;  or  tliat  those  in  the  different  lines 
should  take  jointly  in  the  order  of  nearness,  instead  of  one 
line  excluding  the  other  (/).  I  am  not  aware  of  any  case 
in  which  a  conflict  between  heirs  in  the  ascending  and 
descending  lines  has  arisen.  It  is  obvious  that  a  case  could 
very  seldom  arise  in  which  remote  relations  in  the  ascending 
and  in  the  descending  lines  would  be  simultaneously  in 
existence.  The  question  of  priority  is  therefore  practically 
unimportant. 

§531.  Bandhus. — After  all  the  «amanodaft(w  are  exhaust-  Whoareenti- 
ed,  the  handhua  succeed  according  to  Benares  and  Mithila  law  m  n  us. 
(§  471).  I  have  already  discussed  the  meaning  of  this 
term,  and  pointed  out  that  none  of  the  enumerations  of 
bandhua  in  the  law-books  are  to  be  considered  exhaustive 
(g).  In  the  tables  annexed  to  §  464,  465,  will  be  found 
references  to  the  decisions  which  have  affirmed  the  right 
as  bandhua  of  the  various  persons  there  named. 

Among  those  handhua  who  are  omitted  by  the  Mitak-  sister's  son. 
shara,  the  sister's  son  has  had  the  severest  struggle  for 
existence,  having  even  run  the  gauntlet  of  an  adverse  deci- 
sion   of  the  Privy  Council.     His  right  has   always  been 
recognized  under  Bengal  law,  as  he  is  expressly  named  by 
the  Day  a  Bhaga  (fc).     But  in  the  provinces  governed  by 
the   Mitakshara    (not    including  Western  India)    it  was 
supposed  that  he  had  no  claim,  and  this  view  was  put  sum^  of  gfatep's 
forward  almost  unanimously  by  text  writers,  pandits,  and  Bon  under  Mitak- 
Judges  (t).      The  case  came  on  for  the  decision  of  the 
Privy  Council  in  an  appeal  from  the  North-West  Provinces, 


(/)W.  A  B.  114,  124.  Bee  fntwah,  Vtwroot  t.  Kulyandas,  1  Bor.  292 
[822] 

(a)  Bee  anie,  §  461-466.  .   .   ^ 

(k)  Daya  Bhaga,  zi.  6,  §  8.  He  has  also  been  recognized  as  an  heir  in  Lahore* 
Pnnmb  Cristoms,  22. 

(»)  1  Stra.  H.  L.  147 ;  Stra.  Man.  §  341 ;  2  W.  MacN.  86,  87,  88 ;  contra,  2 
W.  MacK.  91 ;  BajchunderT.  Goculchundj  1 8.  D.  45  (56) ;  Jotvahir  v.  ML  Kailas* 
900y  1  Suth.  74 ;  Ouman  v.  Srikant  Neogi,  Sev.  460  :  Nagalinga  v.  Vaidilinga, 
Had.  Dec.  of  1860,  246,  where  the  pandits  differed  from  the  Jndges ;  Kullam^ 
malY.  Kuppu,  1  Mad.  H.  C.  86 ;  Moonea  t.  Dhurma,  N.-W.  P.  1866,  cited 
ThakoorainY,  Mohun,  11  M.  I.  A.  393. 
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dpTiied  by 

JudiciarCom- 

mitt^e. 


which  are  governed  bj  the  Benares  law.  There,  a  sister's 
son  sued  to  set  aside  an  adoption  made  by  the  widow  of 
his  deceased  nncle.  The  objection  was  taken  that  he  was 
not  in  the  line  of  heirs  at  all,  and  as  such  had  no  interest, 
vested  or  contingent,  which  would  entitle  him  to  maintain 
the  suit.  Of  course,  this  was  the  strongest  possible  form 
in  which  the  question  of  his  right  could  arise.  It  was  not  a 
question  of  piecedence,  but  of  absolute  exclusion.  It  went 
the  full  length  of  saying,  that  if  there  were  no  other  heir  in 
existence,  the  estate  would  escheat  rather  than  pass  to  him. 
Yet  the  doctrine  of  the  inability  of  the  sister's  son  to  inherit 
was  accepted  by  the  Judicial  Committee  to  this  full  extent, 
and  the  suit  was  dismissed  on  the  preliminary  objection  that 
he  had  no  interest  whatever  in  the  subject-matter  (k).  In 
ordinary  cases  such  a  decision  would  have  set  the  matter  at  rest 
for  ever.  But  the  case  itself  was  rather  an  extraordinary  one. 
The  plaintiff's  counsel  chose  to  make  an  express  admission 
that  his  client  could  not  inherit  as  a  bandhit,  not  being  men- 
tioned as  such  in  the  Mitakshara.  He  asserted  that  he  was 
really  a  gotraja  sapinda.  This  claim  he  rested,  partly  on  the 
authority  of  the  Mayukha,  and  partly  on  the  views  of  Balam- 
hhatta  and  Nanda  Pandita,  who  consider  that  where  the  word 
brothers  occurs  in  the  Mitakshara  it  should  be  interpreted 
as  including  sisters  (Zj.  Consequently,  sisters'  sons  would 
inherit  along  with,  or  immediately  after  brothers'  sons.  The 
Judicial  Committee  had  no  difficulty  in  setting  aside  the 
whole  of  this  argument,  and  as  the  place  which  he  really 
occupied  as  a  bandhu  had  been  disclaimed  for  him  by  his 
counsel,  it  followed  that  no  locus  standi  was  left  to  him 
at  all. 


Sister's  son 
recognized  as 
heir: 


This  decision  was  pronounced  in  1867,  and  in  1868  another 
case  arose  under  Mitakshara  law,  in  which  also  a  person 
not  specifically  named  claimed  as  a  bandhu.  The  relation 
here  was  a  maternal  uncle.     The  High  Court  of  Bengal 


(k)  Thakoorain  v.  3fo?iw»,  11  M  I.  A.  886. 
(0  Mitakshara,  ii.  4,  §  1,  note  j  ante,  §  489. 
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held  that  the  Crown  would  take  by  escheat  in  preference  to 
him.  The  Judicial  Committee  held  that  the  enumeration  of 
cognates  in  the  Mitakshara  was  not  exhaustive^  and  admitted 
his  claim  (m).  In  this  case,  it  will  be  observed,  the  uncle 
took  as  heir  to  his  sister'js  son,  which  is  exactly  the  converse 
of  the  former  case,  where  the  sister's  son  claimed  as  heir  to 
his  maternal  uncle.  But  if  the  uncle  is  the  bandhu  of  his 
sister's  son,  this  makes  it  at  least  probable  that  the  sister's 
son  is  the  bandhu  of  his  uncle.  The  decision  in  Thahoorain 
V.  Mohun  was  apparently  not  referred  to  by  the  Judicial 
Committee,  and  they  cited  with  approbation  a  later  decision 
of  the  Bengal  High  Court,  in  which  the  same  view  had  been 
taken  as  that  enunciated  by  themselves,  and  the  right  of  a 
sister's  son  had  been  admitted  in  consequence  (n),  as  show- 
ing that  the  point  was  still  open  in  India. 

§  532.  In  this  state  of  the  authorities,  the  case  of  a  sister's  l>y|^  Bench 
son  came  before  the  Full  Bench  of  the  High  Court  of  Bengal, 
upon  a  reference  to  them  made  in  regard  to  the  case  quoted 
by  the  Judicial  Committee.  His  right  was  affirmed  in  a 
most  elaborate  judgment  delivered  by  Mr.  Justice  Mitter, 
and  assented  to  by  the  other  Judges.  The  judgment  was 
written  before  the  decision  of  the  Privy  Council  in  Grridhari 
V.  Government  of  Bengal  had  reached  India,  but  proceeded 
on  exactly  the  same  grounds.  He  showed  that  the  specific 
enumeration  of  bandhus  in  the  Mitakshara  was  not  exhaustive 
but  illustrative  only,  and  that  the  sister's  son  not  only  came 
within  the  definition  of  a  bandhu  as  laid  down  by  VijnaneS' 
vara,  but  was  actually  nearer  than  any  of  those  who  were 
expressly  named.  The  adverse  decision  of  the  Privy  Council 
on  the  appea\from  the  North- West  Provinces  was  disposed 
of,  by  the  remark  that  it  had  really  proceeded  upon  a  mere 


(m)  Gridhan  v.  Qovemment  of  Bengal,  12  M.  I.  A.  448  j  S.  0. 1  B.  L.  E. 
(!».  C.)  44 ;  S.  C.  10  Suth.  (P.  C.)  82. 

in)  Amrita  v.  Lakhinarayan,  This  is  the  case  next  cited,  where  the  decision 
to  which  the  Judicial  Committee  had  referred,  was  confirmed  on  a  reference 
made  to  the  Full  Bench. 
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admiBsion  of  counsel  wHicli  could  not  be  binding  in  any 
other  case  (o).    This  decision  was  again  followed  by  the 
and  in  Hadrti.    High  Court  of  Madras  as  settling  the  law  in  that  Presi- 
dency (p). 

J^^  J^dSll  ^  ^^-  I*  ^  *  ^®^y  remarkable  thing,  that  in  1871  the 
Committee.  very  same  question  as  to  the  right  of  a  sister's  son  was  again 
raised  before  the  Judicial  Committee  in  an  appeal  from  the 
North- West  Provinces,  and  the  very  same  argument  was 
addressed  to  them  on  his  behalf  as  that  which  they  had  already 
set  aside  in  1867.  It  was  not  necessary  to  decide  the  point,  as 
it  had  not  been  taken  in  the  Indian  Courts,  and  the  facts  as 
to  the  relationship  were  not  admitted.  But  their  Lordships 
treated  the  claim  as  wholly  an  open  question,  though  they 
seem  to  think  that  the  balance  of  authority  was  against  its 
validity  (5).  No  reference  was  made  to  their  own  decisions 
in  1867  and  1868,  nor  does  their  attention  appear  to  have 
been  called  to  the  Full  Bench  ruling  on  the  point  in 
Bengal. 

On  the  whole,  however,  it  may  probably  be  considered 
that  the  rights  of  the  sister's  son,  and  of  all  others  similarly 
situated,  are  now  settled  beyond  dispute. 

Grandanole'8  §  534.  The  right  of  the  granduncle's  daughter's  son  has 

daughter  B  son.    ^^  ^^^^^  discussed  in  Madras,  and  decided  against  (r)» 

But  this  decision  rested  upon  the  supposition,  that  as  he  was 

not  named  by  the  Mitakshara,  he  was  excluded.     The  Court 

admitted  that  on  general  principles  he  would  inherit,  but 


(o)  Amrita  v.  Lakhinarayan,  2  B.  L.  B.  (F.  B.)  28 ;   8.  G.  10  Snih.  (P.  B.) 

76. 

(p)  Chelika/ni  v.  SiMraneni,  6  Mad.  H.  0.  278^  Srinivasa  v.  lUngasamii  3  Had. 
804.  Hia  right  has  always  been  recognized  in  Western  India,  W.  4  B.  49S. 
but  the  son  of  the  step-aister  is  said  not  to  take  where  there  is  a  son  of  a  full 
sister,  ib.  495.  This  wonld  natnially  be  so  on  principles  of  consanguinity.  In 
Bengal,  where  religions  efficacy  is  considered,  sons  of  sisters  of  whole  and  half* 
blood  take  together,  each  being  of  eqoal  merit.  2  W.  MaoN.  86 ;  D.  K.  S.  u 
10,  §  1 ;  Bholanath  v.  Rakhal  Doss,  11  Cal.  69.  The  Madras  High  Goort  placet 
the  sister's  son  before  the  sister.  LdkshmaTiammal  v.  Tiruvengada,  6  Mad. 
241. 

(q)  Kooer  Gooldb  t.  Rao  Kurun,  14  M.  I.  A.  176,  195 ;  8.  0. 10  B.  L.  B. 
(P.  6.)  1. 

(r)  Kissen  ▼.  JavcUUit  8  Mad.  E.G.  346. 
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pointed  out  that  lie  stood  on  exactly  the  same  footing  as  tlie 
sister's  son^  who  at  the  date  of  the  decision  was  supposed 
not  to  be  in  the  line  of  heirs.  As  the  right  of  the  latter 
is  now  established,  the  reasoning  put  forward  by  the  Judges 
for  shutting  out  the  son  of  the  granduncle's  daughter,  would 
apply  directly  in  favour  of  letting  him  in. 

§  535.  The  order  of  succession  amonff  handhus  under   Precedence  reytn 

*  ^  /-'  on  amxutY  under 

Mitakshara  law  is  very  obscure.  Nothing  is  to  be  found  upon  the  Mitakshara. 
the  subject  either  among  text-writers  or  in  precedents,  and 
the  principle  upon  which  any  case  is  to  be  decided  is  far 
from  clear  {a).  If  the  text  of  the  Mitakshara  in  which  the 
handhua  are  enumerated  is  to  be  taken  as  indicating  the 
order  of  succession,  it  will  be  seen  that  proximity,  and  not 
religious  efficacy,  is  the  ground  of  preference ;  the  first  of 
the  three  classes  contains  the  man's  own  first  cousins,  the 
second  contains  his  father's  first  cousins,  and  the  third  con- 
tains his  mother's  first  cousins  (§  472).  This  is  corroborated 
by  the  next  verse  {t),  where  the  author  says,  "By  reason 
of  near  affinity,  the  cognate  kindred  of  the  deceased  are  his 
successors  in  the  first  instance,  on  failure  of  them  the  father's 
cognate  kindred,  or  if  there  be  none,  the  mother's  cognate 
kindred.  This  must  be  understood  to  be  the  order  of  suc- 
cession here  intended."  This  is  the  view  taken  by  the 
author  of  the  Viramitrodaya.  It  has  also  been  adopted  by 
the  Courts  of  Bengal  and  Bombay  as  the  principle  upon 
which  they  have  preferred  the  sister's  son  to  the  aunt's  son, 
and  the  maternal  uncle  to  the  son  of  the  maternal  aunt  {u). 
In  the  accompanying  table  the  letter  M.  affixed  to  any 
relation  shows  that  he  is  expressly  named  in  the  Mitakshara 
as  a  handhuy  and  the  Roman  numeral  following  shows  the 
order  in  which  he  is  named;     From  this  it  will  be  seen  that 


(«)  A  very  elaborate  and  in^nions  discnssion  on  the  subject  will  be  found  in 
Hr.  Rajknmar  tSarvadbikari's  Lectures,  pp.  687 — ^735. 

(t)   Mitakshara,  iL  6,  $  2. 

(i»)  Viramit.,  p.  200,  §  oj  Qunesh  t.  Nilkomul,  22  Suth.  264  j  Mohandas  ▼. 
Srishnahaiy  6  Bom.  597. 
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the  order  followed  is  strictly  that  of  propinquity,  bnt  that 
as  regards  two  sets  of  persons,  equally  near,  those  on  the 
father's  side  always  take  precedence  of  those  on  the  mother's 
side,  and  those  on  the  paternal  grandfather's  side  precede 
those  on  the  paternal  grandmother's  side.     This  preference 
of  the  father's  kindred  to  that  of  the  mother  is  in  accordance 
with  the  general  preference  of  the  male  line  to  the  female, 
(§471).     It  has  already  been  stated  that  the  enumeration 
of  bandhus  in  the  Mitakshara  is  illustrative  not  exhaustive, 
(§  466).     In  fact  the  object  of  the  author  seems  to  have 
been  to  name  only  the  most  unlikely  heirs.     For  instance, 
he  does  not  mention  any  in  the  descending  line,  nor  the 
sister's  son,  who  are  nearer  than  any  of  the  enumerated 
relations.     He  mentions  the  uncle's  son,  but  not  the  uncle 
who  is  nearer  than  him.     He  mentions  two  in  the  mother's 
maternal  line  (viii.  and  ix.),  and  only  three  (ii.,  iii.,  vii.)  in  the 
more  numerous  body  of  the  mother's  paternal  line.     It  will 
be  observed  that  in  each  case  where  an  aunt's  and  an  uncle'sv 
son  stand  on  the  same  line,  the  aunt's  son  is  named  first. 
This  seems  to  violate  the  ordinary  rule  by  which  maid 
descent  ranks  before  female.     Probably  the  order  of  enuJ 
meration  is  not  intended  to  convey  any  right  of  precedence! 
The  annexed  table  contains  in  one  view  all  the  bandhu 
exparte  paternd  and  matemd  already  referred  to.    The 
under  the  lines  A.  and  B.  contained  in  a  circle  are  named  : 
the  Mitakshara  but  cannot  be  brought  into  the  Ben^ 
system  (§  472).     The  Arabic  numerals  attached  to  eac|j 
relation  mark  the  order  in  which  I  suggest  they  shoull 
rank  inter  se,  on  the  analogy  of  those  expressly  named, 
of  the   persons  so  marked   come    within  Vijnanesvara^ 
definition  as  being  persons  who  being  of  a  different  familyl 
are   still   sapindas ;  the   relationship   of  sapindas   among 
cognates  only  extending  to  the  fifth  in  descent  from  the 
common  ancestor,  both  inclusive  (r). 

(v)  Yajn.,  i.  58. 
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§  586.  Bengal  Law. — ^The  radical  difference  between  the 
system  of  the  Daya  Bhaga  and  of  the  Mitakshara  is,  that 
the  former  allows  the  bandhus,  that  is  the   bhinna-gotra 
sapindas,  to  come  in  along  with,  instead  of  after,  the  gotraja 
napindaa  (§  467),  the  principle  of  religions  efficacy  being 
the  sole  test  applied  in  deciding  between  rival  claimants. 
Upon  examining  the  application  of  this  principle,  it  will  be 
seen  in  the  first  place,  that  all  the  bandhus  exparte  patemd 
come  in  before  any  of  those  exparte  matemd.    The  reason 
is  that  the  former  present  oblations  to  paternal  ancestors, 
which  are  of  higher  efficacy  than  those  presented  by  the 
latter  to  maternal  ancestors  {w).    As  regards  the  position 
inter  se  of  the  bandhus  exparte  patemd,  it  will  be  seen  by 
a  reference  to  the  table  (§  464)  that  every  one  of  them 
is  a  daughter's  son  in  the  branch  where  he  occurs.     Only 
three  of  these  are  mentioned  in  the  Daya  Bhaga — viz,, 
the  sons  of  the  daughters  of  the  father,  the  grandfather, 
and  the  great-grandfather   respectively;   Hud  these  are 
ranked  inmiediately  after  the  male  issue  of  those  ancestors, 
that  is,  they  come  in  before  the  males  of  the  branch  next 
above  them.    Just  as  the  daughter's  son  of  the  owner  comes 
in  before  his  father,  brothers,  nephews,  and  grandnephews 
((c).    The  Daya-krama-sangraba  introduces  a  new  series  of 
bandhus,  viz.,  those  who  occupy  the  position  of  sons  of  the 
nieces  of  the  father,  grandfather^  and  great-grandfather. 
It  follows  the  Daya  Bhaga  in  making  the  daughter's  son 
succeed  the  male  issue  of  each  branch,  and  places  the  niece's 
sons  immediately  after  the  daughter's  son  (y).    It  does  not 


t  {w)  Daya  Bhaga,  zi.  6,  §  12,  20;  D.  K.  S.  i.  10,  §  14;  3  Dig.  529;  ante,  i4ff!, 
role  4. 

(a>)  Daya  Bhaga,  xi.  6,  §  8—12 ;  3  Dig.  528 ;  V.  Darp.,  224.  Accoidingly  the 
sister's  son  has  been  held  to  take  betore  paternal  uncles  (3  W.  Mac>I.  84); 
Sumbochunder  v.  Qunga,  6  S.  D.  234  (291;,  and  their  issue  (1  W.  MacN.  28) ; 
Hajchunder  v.  Goculchv/nd,  1  S.  D.  43  (66) ;  2  W.  MacN.  85,  87;  A'arunav.  Jo» 
Chandra,  5  8.  D.  46  (50) ;  Kishen  y.  Taring  ib,  55  (66) ;  Lakhi  ▼.  Bhainab, 
ib,  315  (369);  W.  &  B.  474;  Duneshvmr  v.  DeoahunkeTf  Morris,  Pt.  IL68j 
Brojo  V.  Sreenath  Hose.  9  bnth.  463.  A  fortiori  before  the  issue  of  the  great- 
grandfather (2  W.  MaoK.  89,  90).  But  he  takes  after  the  son  of  a  half-brother 
(2  W.  MacN.  68,  82) ;  and  he  will  take  equally  whether  he  is  alive  at  the  death 
of  the  last  male  holder,  or  of  any  female  who  takes  by  inheritance  from  such 
male  {Beeta  Ram  v.  Fukeer,  15  Suth.  433.) 

(y)  D.  K.  S.  i.  10,  S  li  2  s  8,  9;  12, 13. 
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mention  tiie  sons  of  the  grandnieoe  in  eaoh  branch,  but 

their  title  is  exactly  of  a  similar  nature,  and  has  been 

affirmed  to  exist  (2).    Now,  this  order  of  succession  would  J^JJ^IJ^  , 

be  the  natural  one  if  proximity  alone  was  regarded,  the  systeiiu 

agnates  in  each  branch  being  preferred  to  the  cognates,  but 

the  cognates  in  each  branch  being  preferred  to  the  agnates 

in  the  more  distant  branch.    It  would  also  be  the  proper 

course  if  the  mere  number  of  oblations  were  regarded.    The 

daughter's  son  in  each  line  presents  exactly  the  same  number 

of  oblations  as  the  son  in  the  same  line,  and  presents  them 

to  the  same  persons.     So,  the  sons  of  the  niece  and  of  the 

grandniece  present  the  same  number  of  oblations,  and  to 

the  same  persons,  as  the  nephew  and  grandnephew.     Each 

of  these  presents  a  greater  number  of  oblations  than  the  son 

in  the  line  above  him.    But  then  comes  in  the. principle, 

that  oblations  presented  to  paternal  ancestors  are  more 

efficacious  than  those  presented  to  maternal  ancestors  (a). 

If  this  principle  goes  to  the  extent,  that  a  man  who  presents 

a  greater  number  of  oblations  to  persons  who  are  his 

maternal  ancestors,  is  inferior  to  one  who  presents  a  lesser 

number  to  persons  who  are  his  paternal  ancestors,  then  the 

principle  is  undoubtedly  disregarded  both  by  the  Daya 

Bhaga  and  the  Daya-kramansangraha.     If,  however,  it  only 

goes  to  this  extent,  that  where  the  number  is  equal,  those 

who  present  offerings  to  paternal  ancestors  are  preferred  to 

those  who  present  them  to  maternal  ancestors,  then  the 

whole  course  of  descent  is  logical  and  consistent. 

§  537.  This  question  arose  in  Bengal  under  the  following  Son  of  a  oitce. 
circumstances.     In  1864  the  High  Court  had  held  that  the 
son  of  a  brother's  daughter  was  not  an  heir  at  all,  and  that 
the  passage  in  the  Daya-krama-sangraha  which  stated  that 
he   was  an  heir  was  an  interpolation  (6).     In  1870  this 


Iz)  Kaahee  Mohun  y.  Eaj  Gohind,  34  Bath.  229. 

la)  8Dur.  580;  per  Mitter.J.,  GuruY.AnandLdl,BB,L,JL.htp.99i  S.  0. 
IS  Suth.  (P.  B.)  4& 
(b)  Qohindo  y.  Woomesh,  Suth.  Sp.  176,  referring  to  D.  K.  S.  i.  10,  §  2. 
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decision  was  reversed  by  the  Pull  Bench^  in  an  elaborate 
judgment  by  Mr.  Jnstice  Milter.  His  judgment  was  based 
entirely  upon  general  considerations  as  to  the  nature  of  the 
relationship  of  bandhus,  and  the  grounds  upon  which  they 
were  entitled.  The  decision  did  not  refer  to,  still  less  aflSnn 
the  genuineness  of  the  disputed  text  of  the  Daya-krama- 
^^^^^^^^  sangraha  (c).  No  question  was  then  raised  as  to  the  posi- 
tion which  such  a  bandhu  would  take  in  the  line  of  heirs. 
Finally,  this  last  question  arose  in  1874.  The  relationship 
of  the  conflicting  parties  is  shown  in  the  annexed  pedigree. 

GrandfiiUier. 


1 

fiiiher.  grandfather's  son. 
'                       grandfather's  grandson. 

OWNEB.  I 

brother.  grandfather's  mat-grandson, 

j  Defendant, 

brother^  daughter. 

brother's  daughter's  son, 
Plaintiff. 

The  plaintiff  was  son  of  the  owner's  niece.  The  defendants 
were  what  we  should  call  first  cousins  once  removed,  in  the 
male  line.  Both  the  Lower  Courts  decided  in  faTour  of 
the  plaintiff.  It  is  evident  that  he  offered  oblations  to  the 
owner's  father,  while  the  defendant  only  offered  to  the 
grandfather.  On  appeal,  however,  this  decision  was  revers- 
ed. The  Court  admitted  the  plaintiff's  right  as  a  bandhu^ 
but  held  that  he  must  come  in  after  the  defendant,  on  the 
ground  that  they  who  offer  to  maternal  ancestors,  are  inferior 
in  religious  efficacy  to  those  who  offer  a  lesser  number  of  cakes 
to  paternal  ancestors.  The  text  of  the  Daya-krama-sangraha^ 
which  makes  him  succeed  after  the  son  of  the  father's 
daughter,  and  before  the  grandfather,  was  treated,  on  the 
authority  of  the  case  in  1 864,  as  being  of  too  doubtful 


(c)  Ouru  ▼.  Anand,  6  B.  L.  B.  15 ;  S.  C.  18  Suth.  (P.  B.)  49.  It  may  be 
observed  that  the  decision  in  the  oyer-mled  case  had  been  obtained  by  the 
argnment  of  Mr.  Justice  Mitter  himself  when  at  the  bar.  •  This  may  account 
for  the  foot  that  no  notice  was  taken  of  the  D.  K.  8.  in  the  OTer-mling 
judgment. 
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authenticity  to  weigh  against  the  infringement  of  first 
principles  which  it  was  supposed  to  contain  (d). 

§  538.  It  may  be  remarked  upon  this  decision,  that  if  §  2  Decuioii  dis- 
of  the  Daya-krama-sangraha,  ch.  i.,  §  10,  is  to  be  rejected 
as  spurious,  §  9  and  13  must  go  with  it,  for  all  three  lay 
down  exactly  the  same  rule,  and  rest  upon  the  same  prin- 
ciple. If  this  principle  is  erroneous, -it  is  difficult  to  see 
how  the  Daya  Bhaga  (xi.  6,  §  8 — 12)  can  be  maintained, 
for  it  places  the  daughter's  son  of  the  branches  above  the 
owner,  before  the  males  of  the  next  higher  branch.  The 
Court  deals  with  this  by  saying,  that  the  special  reason 
given  by  Jimuta  Vahana  for  that  arrangement  does  not 
apply  to  the  others.  The  special  reason  is,  that  '^  his 
father's  or  grandfather's  daughter's  son,  like  his  own 
daughter's  son,  transports  his  manes  over  the  abyss  by 
offering  oblations  of  which  he  may  partake."  But  the 
brother's  daughter's  son  offers  oblations  of  exactly  the 
same  character.  The  only  remaining  supposition  is,  that 
the  daughter's  sons  of  the  direct  lineal  ancestors  have  an 
efficacy  of  a  different  character  from  that  possessed  by  the 
daughter's  sons  of  the  collateral  branches.  If  so  the  Daya- 
krama-sangraha  would  be  wrong,  the  Daya  Bhaga  and  the 
High  Court  of  Bengal  right.  The  arrangement  would  then 
be,  that  the  daughter's  sons  of  collaterals  should  come  in 
one  after  the  other,  at  the  end  of  the  nearer  sapindas,  and 
before  the  sakulyas. 

§  539.  The  principle  of  the  above  decision  was  carried  ^^^J^?*" 
out  in  a  later  case,  to  the  extent  of  preferring  a  male,  who 
was  not  a  sapinda  at  all,  to  an  undoubted  bandhu  (e).  The 
last  male  holder  of  the  property  in  dispute,  named  Bharut, 
was  the  third  son  of  the  common  ancestor.  He  was  suc- 
ceeded by  his  daughter,  on  whose  death  the  conflict  arose 
between  plaintiff  and  defendant.    Their  relationship  to 

(d)  GcUnd  y.  Mohe$h,  15  B.  L.  R.  85;  S.  0.  28  Saih.    117 1  followed  in 
0<>doychum*8  case,  4  Gal.  411. 
(•)  Ka$heeMohun7.Jlajaobind,%i8vLih.229, 
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kim  appears  in  the  aoc(mipan]diig  pedigree.    It  was  admit* 
ted  that  defendant  was  only  a  sakolya.    On  the  other  hand, 

Anoettor. 


,171 


now  laid  down* 


f ^1 \ 

son.  1  son.  8  Ownbb,  Bhamt.  8 

grandson.  grandson.  gianddaoglkter, 

I  I  (lait  h^er) 

great-giandson,  *        great-granddangliter,        BejojoDSna. 
Kaaliee  Nath.  Joy  Doorga. 

I  I 

great-great-giBad«on,  great-great-mndiOB, 

Defenduit.  Plaintiff. 

the  plaintiff  offered  cakes  to  his  three  maternal  ancestors, 
one  of  whom  was  the  common  ancestor.    Of  conrse,  the 
question  would  have  been  exactly  the  same  if  the  last 
holder  had  been  the  ancestor  himself.    It  certainly  does 
seem  anomalous,  that  where  two  claimants  are  equally  dis- 
tant, a  case  can  arise,  in  which  the  one  who  claims  through 
a  female  is  actually  preferred  to  one  who  claims  through 
an  unbroken  line  of  males.    Under  Mitakshara  law,  of 
course,  no  such  preference  could  ever  be  asserted*    Yet, 
upon  the  ground  of  religious  efficacy,  it  seems  clear  that  on 
Bengal  principles  the  plaintiff  had  a  superiority  over  the 
defendant,  unless  it  can  be  laid  down,  that  a  divided  obla- 
tion offered  to  Hhe  father  of  the  deceased  owner  by  A. 
must  be  more  meritorious  than  an  undivided  oblation  offered 
to  him  by  B.,  wherever  such  father  is  the  paternal  ancestor 
of  A.  and  only  the  maternal  ancestor  of  B.*    The  ground 
upon  which  the  Court  proceeded  was  as  follows:  "It  is 
quite  clear  that  going  back  a  generation  to  the  time  when 
^ashee  Nath  represented  one  generation  and  Joy  Doorga 
the  other,  Kashee  Nath  was  the  preferential  heir.     He 
alone  could  have  performed  the  parlana  shrcidh,  and  not 
Joy  Doorga.    Consequently,  it  seems  to  us  that  the  son  of 
Kashee  Nath  would  have  a  necessarily  preferential  right 
over,  and  would  exclude  the  son  of  Joy  Doorga." 

In  former  editions  the  soundness  of  this  decision  was 
questioned.    It  has  now  been  expressly  over-ruled  by  a 
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Fall  Bench  of  the  Bengal  High  Court  (/).  In  the  later  case 
the  contest  was  between  the  brother's  daughter's  son  of  the 
deceased^  and  the  great-great-great-grandson  of  the  great- 
great-great-grandfather.  The  exact  form  of  the  pedigree  is 
not  giyen^  but  the  following  diagram  appears  to  represent  it. 

Bambnllabli. 
BiBsesflur. 

, — , 


Nimdkiahore.  Baadet  Boy. 

Bamsonker.  Bamsonker. 


I 


Bamprosad.  Anond.  Bydonath, 

I  I  OWNKB. 

Dignmber  Boy,  danghter. 

Defendant.  | 

Motilal, 
Plaintiff. 

The  High  Court  decided  in  favour  of  the  plaintiff  upon 
the  broad  principle  that  he  was  a  aapinda  of  the  deceased, 
as  he  offered  undivided  oblations  to  his  own  three  maternal 
ancestors,  two  of  whom  were  the  paternal  ancestors  of  the 
OWNIB,  in  which  therefore  the  latter  participated.  On  the 
other  hand  the  defendant  offered  only  divided  oblations  to 
Bissessur  and  RambuUubh,  who  were  also  the  ancestors  of 
the  OWNER.  The  competition  therefore  was  between  a 
cognate  who  was  a  aapinda,  and  an  agnate  who  was  a 
Boktdya.  According  to  the  Daya  Bhaga  (xv.  6,  §  20,  21) 
it  did  not  admit  of  any  doubt  that  a  aapinda  though  a 
cognate  was  a  preferable  heir  to  a  aakulya  agnate* 

§  540.  Jimuta  Vahana  hardly  notices  the  bandhua  expai'te  Bandhos  ox- 
matemd,  merely  alluding  to  them  as  ^^  the  maternal  uncle  ^*^  matemA. 
and  the  rest,*'  who  come  in  '^  on  failure  of  any  lineal  descend- 
ant of  the  paternal  great-grand&bther,  down  to  the  daugh- 
ter's son.''  He  seems  to  attempt  to  reconcile  his  order 
of  succession  with  that  of  Yajnavalhya,  by  assuming  that 
the  term  bandhu,  as  used  by  the  latter,  only  referred  to  those 


(/>  DMmmber  Boy  ▼.  UoH  2^0. 9  Cal.  5d8, 566.  See  alao  D^antUk  ▼.  Muthoar, 
6  8.  D.  27  (80),  where  the  fon  of  the  maternal  aunt  waa  held  entitled  in  pi^r< 
enoe  to  any  liaeal  detoendant  from  a  common  ancestor  h^ond  the  third  degree. 


Digitized  by 


Google        _ 


GiS  ORDER  OP  SUCCESSION 

on  the  mother's  side  (gr).  Srtkri^hna,  however,  sets  out 
their  order  very  fully,  adopting  the  same  principle  as  be  had 
done  in  regard  to  the  other  sapindas.  He  gives  the  property 
first  to  the  mother's  father,  and  his  issue,  that  is  the  mater- 
nal uncle,  his  son,  and  grandson,  then  to  the  daughter's 
son  of  the  mother's  father,  then  to  the  line  of  the  mother's 
grandfather,  and  great-grandfather,  in  similar  manner,  and, 
on  failure  of  all  these,  to  the  aakulyaa  3,nA,  samanodakas  (A). 
These,  as  already  stated,  take  fii*st  in  the  descending  line, 
and  then  in  the  ascending  ({)• 

AdmiBsion  of  K  541,  BoMBAY  Law. — ^The  distinctive  feature  of  the  law 

females.  * 

which  prevails  in  Western  India,  is  the  laxity  with  which  it 
admits  females  to  the  succession.  The  doctrine  of  Baud- 
hay  ana,  which  asserts  the  general  incapacity  of  women  for 
inheritance,  and  its  corollary,  that  women  can  only  inherit 
under  a  special  text,  appears  never  to  have  been  accepted  by 
the  Western  lawyers.  They  take  the  word  sapinda  in  the 
widest  sense,  as  importing  mere  affinity,  and  without  the 
limitation  of  the  Mitakshara,  that  female  sapindas  can  only 
inherit  when  they  are  also  gotrajas,  that  is,  persons  who 
continue  in  the  family  to  which  they  claim  as  heirs  (k). 
The  most  prominent  instance  of  this  doctrine  is  the  intro- 
Siater.  duction  of  the  sister  into  the  line  of  succession.     She  ia 

brought  in  by  the  Mayukha  after  the  paternal  grandmother, 
and  before  the  paternal  grandfather,  under  that  serviceable 
text  of  Manu,  "  To  the  nearest  sapinda  (male  or  female) 
after  him  in  the  third  degree  the  inheritance  next  belongs" 
(I).  Nilakantha  applies  this  text  by  saying,  "  In  case  of 
the  non-existence  of  that  (the  paternal  grandmother)  the 
sister  (takes)  according  to  the  dictum  oiManu,  that  'whoever 
is  the  nearest  sapinda  his  should  be  the  property' ;  and 
according  to  the  text  of  Vrihaspati,  that  where  there  are 
many  jnati,  aakulyas,  and  bandhavas,  among  them  whoever 


(g)  Daya  Bhaga,  xi.  6,  §  12—14.  {h)  D.  K.  a  i.  10,  §  14-21. 

(i)    Daya  Bhaga,  xi.  6,  §  22 ;  D.  K.  8.  i.  10,  22-26. 

(k)  W.  &  B.  125—132.  (1)  Manu,  ix.  §  187. 
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is  the  nearest,  he  should  take  the  property  of  the  childless  ; 

she  the  sister  also  being  bom  in  the  brother's  gotra,  and  so 

there  being  no  difference  of  gotrajatva  (the  state  of  being 

bom  in  the  gotra).    Bat  (says  an  objector)  there  is  no 

sagotrata  (state  of  being  in  the  same  goira).     True,  but 

neither  is  that  stated  here  as  a  reason  for  taking  property'' 

(m).     And  not  only  full  sisters,  but  stepsisters,  inherit  (n). 

Another  instance  is  the  rule  which  allows  widows  of  persons   widows. 

who  would  have  been  heirs  to  inherit  after  their  husbands. 

The  other  schools  of  'law  never  allow  a  widow,  as  such,  to 

inherit  to  any  one  but  her  own  husband.     In  Bombay  the 

widows  of  gotraja  sapindas  stand  in  the  same  place  as  their 

husbands,   if  living,   would   respectively    have   occupied, 

subject  to  the  right  of  any  person  whose  place  is  specially 

fixed  as  a  sister,  mother  or  the  like  (o).     The  stepmother 

heads  the  list  of  non-specified  female  heirs,  and  takes  place 

after  tbe  paternal  grandmother,  and  before  tiie  widow  of 

the  half-brother  (p).     So,  daughters  of  descendants  and   Daughters. 

collaterals  within  six  degrees  inherit ;  for  instance,  both  a 

brother's  daughter,   and  a  sister's  daughter   (5).      Also 

^'  descendants  of  a  person's  own  daughters,  and  of  those 

persons  expressly  mentioned  within  four  degrees  of  such 

persons  respectively,  e.  g,,  a  granddaughter's  grandson,  but 

not  the  great-grandson,  since  sapinda  relationship  through 

females  is  restricted  to  four  degrees"   (r).     I  can  offer  no   Their  preccd. 

opinion  whatever  as  to  the  order  in  which  such  persons  take. 

Messrs.  West  and  Biihler  suggest  that  they  would  come  in 

after  the  nine  handhua  who  are  expressly  named  in  the 

Mitakshara,  on  the  principle  stated  by  the  Mayukha,  that 

incidental  persons  are  placed  last,  and  that,  as  between 


(m)  V.  May.,  iv.  S,  S  19 ;  translated  in  LcUluhhai  v.  Manhuvarhaif  2  Bom. 
421 ;  ante,  %  400. 
(n)  W.  A  B.  469 ;  Kesserhai  v.  VcUah,  4  Bom.  188. 


ence. 


4  Bom.  219 ;  Nahalchand  v.  Hemchand,  9  Bom.  81. 
ip)  Rukhinabai  v.  Tukharaniy  11  Bom.  47. 
(o)  W.  A  B.  137,  496-498. 
(r)  W.  &  B.  187. 
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Tablei  of 
descent. 


Snooession  after 
a  reunion. 


each  other^  nearness  of  kin  to  the  deceased  is  the  onlj 
guide  (*). 

Tables  of  descent,  professing  to  gire  all  possible  heirs  in 
the  order  of  succession,  for  the  different  provinces,  will  be 
found  in  the  works  referred  to  below  (t).  I  have  not 
attempted  to  compile  any  such  list.  I  doubt  the  possibility  of 
preparing  one  that  should  be  at  once  exhaustive  and  accu- 
rate. 1 1  would  certainly  be  beyond  my  powers.  .  Wherever 
a  conflict  arises  between  any  two  specific  claimants,  I 
believe  that  the  principles  already  stated,  will,  in  general, 
be  sufficient  to  decide  their  priority. 

§  542.  Before  passing  from  this  part  of  the  subject,  it  may 
be  well  to  refer  to  the  rare  case  of  succession  after  a  reunion. 
Manu,  after  speaking  of  a  second  partition  after  a  reunion, 
says,  '*  Should  the  eldest  or  youngest  of  several  brothers  ba 
deprived  of  his  share  (by  a  civil  death  on  his  entrance  into 
the  fourth  order),  or  should  any  one  of  them  die,  his  (vested 
interest  in  a)  share  shall  not  wholly  be  lost.  But  (if  he 
leave  neither  son  nor  wife,  nor  daughter,  nor  father,  nor 
mother),  his  uterine  brothers  and  sisters,  and  such  brothers 
as  were  reunited  after  a  separation,  shall  assemble,  and 
divide  his  share  equally^^  (u).  Now  it  will  be  remembered 
that  Manu  requires  a  share  to  be  given  to  a  sister  on  a 
partition  (§  436),  but  nowhere  refers  to  her  as  an  heir.  It 
is  probable,  therefore,  that  this  text  refers  to  a  case  where 
a  partition  had  already  commenced,  but  had  not  been 
concluded,  and  merely  directs  that  in  such  a  case  his  share 
shall  not  pass  by  inheritance,  but  shall  be  thrown  into  the 
property,  and  divided  again.     The  sisters  would  then  be 


(»)  W.  A  B.  491 ;  V.  May.,  W.  8,  §  18.  See  par  curiam,  Mohandtu  ▼.  kri$h^ 
nahait  5  Bom.  602 ;  Rukhmahai  v.  Tukharam,  11  Bom.  47. 

it)  V.  Darp.,  26d-271 ;  Daya  Bha^  li.  6,  §  86;  Smriti  Chaodrika,  p.  Ml; 
Stra.  Man.,  §  815;  Cunningham's  Digest,  §  249;  Proeonno  Coomar  Tagore'i 
Vivada  Chintamani ;  Sarradhikari,  610  a-~i. 

(u)  Manu,  ix.  §  210—212.  The  words  m  braokets  aro  Uie  gloss  of  Kalloia 
Bhatta.  See  also  a  similar  text  by  Vrihaspati,  8  Dig.  476.  where  there  is  a  Tsri- 
ons  reading  of  daitahter  for  sister.  V.  May.,  iv.  9,  §  25;  cmriti  Ghandiika,  xii. 
§  25 ;  MadhaTiya,  9  47 ;  Varadrajah,  55. 
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entitled  to  their  sliares  (v).  This  seems  the  more  probable, 
as  no  allusion  is  made  to  the  sister  in  the  passage  of  Yajna- 
valJcya,  which  treats  of  the  descent  of  the  share  of  a  reunited 
coparcener.  That  passage,  as  translated  by  Mr.  Cole- 
brooke  (ic),  is  as  follows; — ''A  reunited  (brother)  shall  SucceMion after 
keep  the  share  of  his  reunited  (co-heir)  who  is  deceased, 
or  shall  deliver  it  to  (a  son  subsequently)  born.  But  an 
uterine  (or  whole)  brother  shall  thus  retain  or  deliver  the 
allotment  of  his  uterine  relation.  A  half-brother,  being 
again  associated,  may  take  the  succession ;  not  a  half- 
brother,  though  not  reunited ;  but  one  united  (by  blood, 
though  not  by  coparcenary)  may  obtain  the  property,  and 
not  (exclusively)  the  son  of  a  different  mother.''  The 
meaning  of  this  unusually  obscure  passage  is,  that  if  a 
reunited  coparcener  dies,  leaving  issue  actually  born,  or 
then  in  the  womb,  such  issue  takes  his  share.  If  however, 
he  only  leaves  brothers,  there  may  have  been  a  reuniou  of 
all  the  brothers,  or  only  of  the  uterine  brothers,  or  only  of 
the  half-brothers.  In  such  events  the  rule  already  stated  ^oU  a&d  half. 
(§  523),  that  the  whole  is  preferred  to  the  half-blood,  remains 
in  force.  But  reunion  gives  the  reunited  brother  a  claim 
which  is  not  possessed  by  the  divided  brother.  Therefore 
where  two  brothers  are  in  the  same  position  as  to  whole  or 
half-blood,  the  reunited  brother  has  a  preference  over  the 
divided  brother.  But  where  they  are  in  a  different  position, 
the  one  who  is  inferior  in  blood,  if  reunited,  is  raised  to  a 
level  with  the  one  who  is  superior  in  blood,  but  divided. 
The  result,  therefore,  is,  if  all  the  surviving  brothers  are 
divided,  or  if  all  are  reunited,  those  (»f  the  whole  blood 
take  before  the  half-blood.  If  some  are  divided,  and  some 
are  reunited,  the  reunited  brothers  take  to  the  exclusion 
of  the  divided  brothers,  provided  they  9>Te  both  of  equal 
merits  as  to  blood.  Where  the  reunited  brothers  are  of 
the  half-blood,  and  the  divided  brothers  are  of  the  whole 


(r)  Ra^hunandaoa  says  that  the  right  of  the  sister  extends  only  to  so  much 
as  is  reqmred  for  her  marriage,  xi.  48. 
<ir)  Yajoayalkya,  ii.  §  188,  139 ;  Mitakshaia,  ii.  9. 

as 


blood. 
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blood,  both  take  equally.  Of  course,  if  the  eases  were 
reversed,  the  reunited  brothers  of  the  whole  blood  would 
take  before  divided  brothers  of  the  half-blood  {«). 

under  Benl^es         §  ^^-  ^ho  above  rule  of  successiou  is  perfectly  clear  aud 
^""^  logical  on  the  principles  of  the  Bengal  school.     But  on  the 

principles  of  the  Benares  school  one  would  suppose,  that  the 
property  of  reunited  members  stood  on  exactly  the  same 
footing  as  that  of  members  who  had  always  been  undivided. 
In  that  case,  upon  the  death  of  any  one  member  of  the 
undivided  family,  his  share  would  pass  by  survivorship  to 
the  remaining  members,  and  could  by  no  possibility  get 
into  the  hands  of  any  divided  member,  so  long  as  there 
were  undivided  members  in  existence.  The  difficulty  was 
seen  by  the  author  of  the  Smriti  Chandrika.  His  explana- 
tion is,  in  substance,  that  there  is  a  difference  between  the 
interest  in  property  held  by  an  originally  undivided  member, 
and  by  one  who  has  reunited  after  partition.  In  the  former 
case  there  has  been  no  ascertainment  of  his  share.  In  the 
latter  case  his  share  has  been  ascertained,  and  continues  so 
ascertained  after  reunion.  The  reunion  only  destroys  the 
exclusive  right  which  he  acquired  by  partition  in  the  pro- 
perty which  had  fallen  to  his  share  (y).  That  is,  as  I 
understand  him,  that  he  was  a  joint  tenant  before  partition, 
a  sole  tenant  after  partition,  a  tenant  in  common  after 
reunion.  After  reunion  his  share  is  held  in  quasi-severalty, 
and  at  his  death  passes  by  descent,  and  not  by  survivorship, 
in  the  same  manner  as  that  of  an  undivided  brother  in 
Bengal. 

In  default  of  reunited  brothers  of  the  half-blood,  or  of 
any  brothers  of  tli«  whole  blood,  the  succession  passes  in 
order  to  the  father,  or  paternal  uncle,  if  reunited ;  to  the 


shara, 

ram,  7  Suth.  35  ;  Shorn  Karain  v.  Court  of  Wards,  20  Snth.  197. 
(y)  Smriti  Chandrika,  xii.  §  9, 
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half-brother  not  reunited,  to  the  father  not  reunited ;  in 
default  of  any  of  them,  then  successively  to  the  mother,  the 
widow  and  the  sister.  If  none  of  these  exist  then  to  the 
nearest  sapindas  or  samanodakas  as  in  the  case  of  ordinary 
property  {z)  Of  this  line  of  succession  the  author  of  the 
Viramitrodaya  says  very  truly.  "  In  this  order  there  is  no 
principle ;  hence  this  order  rests  entirely  upon  the  authority 
of  the  texts  of  law." 

§  544.  Strangers* — Where  there  are  no  relations  of  the  Ulterior  heiw. 
deceased  (a),  the  preceptor,  or,  on  failure  of  him,  the  pupil, 
the  fellow-student,  or  a  learned  and  venerable  priest,  should 
take  the  property  of  a  Brahman,  or,  in  default  of  such  a  one, 
any  Brahman   (6).      The  Daya  Bhaga  interposes  persons 
bearing  the  same  family  name  between  the  fellow-student  Strangers. 
and  the  priest  (c).     In  case  of  traders  who  die  in  a  foreign 
country,  leaving  no  heirs  of  their  own  family,  the  fellow 
trader  is  authorised  to  take  (d).     Finally,  in  default  of  all 
these>  the  king  takes  by  escheat,  except  the  property  of  a  Kinj?. 
Brahman,  which  it  is  said  can  never  fall  to  the  Crown  (e) 

§  545.  I  know  of  no  instance  in  which  a  claim  has  ever  Escheat. 
been  set  up  by  a  preceptor,  or  pupil,  to  the  property  of  a 
person  dying  without  heirs,  and  it  is  clear  that  the  claims 
of  all  the  other  possible  successors  above  named  are  too 
indefinite  to  be  maintained.  The  direction  that  the  king 
can  never  take  the  estate  of  a  Brahman,  has  also  been  over- 
thrown in  the  only  casein  which  the  exemption  was  set  up  (/)» 
There  the  Crown  claimed  by  escheat  as  against  the  alienee 
of  a  Brahman  widow,  whose  husband  had  left  no  heirs.  It 
was  held  that  the  claim  must  prevail,  notwithstanding  the 


(x)  Smriti  Chandrika,  xii.  §  23—39 ;  Viramit.,  p.  214,  §  d— 11. 

(a)  The  word  here  translated  relations  is  bandhus^  Goldstucker,  26. 

(6)  Mitalcshara,  ii.  7,  §  1—4.    See  V.  Darp.,  807- 

(c)  Daya  Bhaga,  xi.  6.  §  26. 

id)  See  a  passage  in  the  Mitakshara,  not  translated  by  Mr.  Colebrooke,  cited 
in  Gridhan  v.  Bengal  Govt.,  12  M.  I.  A.  457,  465;  S.  C.  1  B.  L.  R.  (P.  C  )  44; 
3.  C.  10  Suth.  (P.  C.)  82. 

(e)  Daya  Bhaga,  xi.  6,  §  27  ;  Mitakshara,  li.  7,  §  5,  6. 

(/)  Collector  of  Masulipatam  v.  Cavahj  Kewcafa,  8M.  I.  A.  500 ;  S.  C.  2  Suth. 
(P,  C.)  5». 
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rule  relied  dn ;  either  on  the  ground^  that  the  rale  itself 
assumed  that  the  king  mtist  take  the  estate  for  a  time,  in 
order  to  pass  it  on  to  a  Brkhman ;  or  cm  the  ground,  that 
where  the  last  owner  died  without  heirs,  there  ceased  to  be 
any  personal  law  governing  the  case  of  Brahmans,  which 
could  settle  the  further  devolution  of  the  property.  In  the 
former  case  the  title  of  the  Crown  to  hold  was  complete, 
subject  only  to  the  question  whether  the  Crown  held  abso- 
lutely, or  in  trust.  In  the  latter  case,  in  the  absence  of 
any  personal  law>  the  general  prerogative  of  the  Crown  as 
to  heirless  property  must  prevail* 

Where  the  Crown  claims  by  escheat,  it  must  make  out 
affirmatively  that  there  are  no  heirs  {g) .  When  it  has  taken, 
its  title  prevails  against  all  unauthorised  alienations  by  the 
last  owner,  as  for  instance  by  a  widow,  but  is  subject  to  any 
trust  or  charge  properly  created  (h). 

The  t)riiiciple  df  esdhettt  does  not  apply  in  favour  of 
Zemindars  who  have  carved  out  a  subordinate,  but  absolute 
and  alienable  interest,  from  their  own  estate.  On  failure  of 
heirs  of  the  subordinate  holder,  the  estate  will  pass  to  the 
Crown,  and  will  not  revert  to  the  Zemindar  (t). 

§  546.  Special  rules  are  also  propounded  for  succession 
to  the  property  of  a  hermit,  an  ascetic,  or  a  professed 
student  (fc) .  Practically,  however,  such  a  case  seldom  arises. 
AVhen  a  hermit  has  any  property  which  is  not  of  seculai" 
origin,  he  generally  holds  it  as  the  head  of  some  Mutt  at 
religious  endowment,  and  succession  to  such  property  is 
regulated  by  the  special  custom  of  the  foundation  (§  398)  i 


Iq)  Gi-idhdH  v.  Goi-^niimnt  of  B^ugtil,  12  U,  I.  A.  448 ;  S.  C.  1  B;  L.  R. 
(P.  O.)  44 ;  S.  C.  10  Suth.  (P.  C;)  32. 

{h)  Collector  of  Mamlipatam  v.  Cavalv  Vejicata^  8  M.  I.  A.  500,  529;  S.  C. 
2  Suth  (P.  C.)  59;  Cavaly  Vencata  v.  Collector  of  Masulipatam,  11  M.  1.  A. 
iB19;  S.  C.  2Suth.  (P.  C.)6l. 

(i)   Sonet  V.  Mirza.  8  I.  A.  92  ;  S.  C.  25  Suth.  239. 

{1c)  Yajnavalkya,  li.  13?;  Mitakshaiu,  ii.  8;  Daya  Bhaga,  xi.  6,  §  So,  36; 
»  Stra.  H.  L.  248;  W.  &  B.  499,  555 ;  8  Dig.  M6;  Smritl  Chandrika,  «i.  7i 
Viramit.,  p.  202;  V.  Darp.,  312;  Seo  Khuagender  v.  Sharitpgir^  4  Cal.  543. 
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No  one  can  come  under  the  above  heads^  for  the  purpose 
of  introducing  a  new  rule  of  inheritance^  unless  he  has 
absolutely  retired  from  all  earthly  interests,  and,  in  fact, 
become  dead  to  the  world.  In  such  a  case  all  property 
then  vested  in  him  passes  to  his  legal  heirs,  who  succeed  to 
it  at  once.  If  his  retirement  is  of  a  less  complete  character, 
the  mere  fact  that  he  has  assumed  a  religious  title,  and  has 
even  entered  into  a  monastery,  will  not  devest  him  of  his 
property,  or  prevent  his  secular  heirs  from  succeeding  to 
any  secular  property  which  may  have  remained  in  his  pos- 
session (Z). 

(l)  2  W.  MacN.  101 ;  Mudhoohun  v.  Hurt,  S.  D.  of  1862,  1089 ;  Ameena  v. 
Jtadhabinode,  S  D.  of  1856,  596;  Khoodeeram  ▼.  Eookhinee,  15  Suth.  197; 
Jagannath  v.  Bidyanand,  1  B.  L.  R.  (A.  C.  J.)  114 j  8.  C.  10  Suth.  172; 
Dukharam  v.  Lttchmun,  4  Cal.  954. 
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CHAPTER  XIX. 

EXCLUSION  FEOM  INHERITANCE. 

Prinoipld  of  §  547.     Thk  Brahmanical  theory  of  wealth  is^  that  it  is 

^^        '  conferred  for  the  sake  of  defraying  the  expense  of  sacri- 

fices (a).  The  theory  of  inheritance  is,  that  it  descends 
upon  the  heir  to  enable  him  to  rescue  the  deceased  from 
eternal  misery.  Consequently,  one  who  is  unable  or  un- 
willing to  perform  the  necessary  sacrifices  is  incapable  of 
inheriting  {b) .  The  son  who  neglects  the  duty  of  redeeming 
his  father,  is  compared  by  VrihcLspati  to  a  cow,  which 
neither  affords  milk  nor  becomes  pregnant.  He  has  no 
claim  to  the  paternal  estate.  It  must  devolve  on  those 
learned  priests  who  offer  the  funeral  cake  to  the  deceased 
(c).  Such  a  theory  was  likely  to  meet  with  a  good  deal 
of  extension  from  the  priestly  lawyers.  Accordingly  we 
find  that  not  only  congenital  defects,  such  as  impotence, 
idiocy,  being  born  blind,  deaf  or  dumb,  without  a  limb  or 
a  sense,  were  grounds  of  exclusion,  but  the  same  penalty 
bef  el  those  who  were  afflicted  with  madness,  or  an  obstinate 
or  agonising  disease  (d),  or  who  were  addicted  to  vice  (e), 
or  who  were  hypocrites  or  impostors  {/),  or  even  persons 
wbo  might  be  held  not  to  possess  sacred  knowledge,  or 
courage,  or  industry,  or  devotion,  or  liberality,  or  who 
failed  to  observe  immemorial  good  customs  (g).  Naturally, 
degradation  from  caste,  the  highest  penalty  for  sin,  was 
itself  accompanied  with  forfeiture  of  inheritance  (h), 

(a)  8  Dig.  317. 

(b)  8  Dig.  298;  Vivada  Chintomani,  248  j  Ind.  Wisd.  159,  275,  281. 

(c)  3  Dig.  301. 

(d)  3  Dig.  303,  309. 

(e)  8  Dig.  299 

(/)3  Dig.  804.    The  same  phrase  however  is  elsewhere  transhited  as  having 
assumed  the  garb  or  profession  of  a  beggar  or  ascetic. 
(q)  3  Dig.  301. 
{h)  3  Dig.  300.    See  generally,  Mitakshara,  ii.  10  j   V.  May.,  iv.  11  j  Daya 
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§  548.  Of  course,  such  a  system  could  never  have  been  Mitigated  by 

,  •  1    expiation. 

practically  enforced,  even  if  the  Brahmans  had  possessed 
all  the  power  which  they  claimed.  The  substantial  part  of 
it  probably  consisted  in  the  parallel  theory  of  expiation, 
which  at  once  rendered  it  profitable  to  the  priestly  class, 
and  endurable  by  the  rest  of  the  community.  Just  as  the 
Romish  Church  created  an  elaborate  system  of  restraints  on 
marriage,  and  then  proceeded  straightway  to  dispense  with 
them  for  a  consideration.  Various  maladies  were  noted  as 
the  specific  penalties  of  sins  committed  in  the  present  or  in 
former  states  of  existence,  and  thus  brought  within  the 
sphere  of  religious  discipline  (t) .  Minute  classifications  of 
crime  and  disease  were  framed,  and  the  penalties  accruing 
in  respect  of  some  of  these  were  expiable,  wholly  or  in  part, 
whereas  in  respect  of  others,  the  sin  could  be  removed,  but 
not  the  forfeiture  of  right  resulting  from  it  (fc).  I  imagine 
that  secular  Courts  could  only  take  notice  of  the  last-named 
grounds  of  disability.  If  it  appeared  that  a  particular  sort 
of  disability  was  in  fact  removeable  by  penance,  a  Judge 
could  hardly  be  called  on  to  decide  whether  the  penance 
had  been  properly  performed,  and  if  not,  why  not  (/).  The 
result  seems  to  be  that  the  causes  entailing  civil  disability 
are  reduced  to  those  originally  stated  by  Maiiu  with  the 
addition  of  lunacy  and  idiocy  (m).  "  Eunuchs  and  out- 
casts, persons  born  blind  or  deaf,  the  dumb,  and  such  as 
have  lost  the  use  of  a  limb,  are  excluded  from  heritage." 
To  this  enumeration  Tajnavalkya  adds,  "And  a  person 


Bhaga,  v.;  D.  K.  S.  iii.  |  V.  Daip.,  995.  There  is  nothing  in  these  rules  to 
prevent  a  person  who  is  disqaalifiea  as  an  heir  from  taking  by  gift.  Qanga  t. 
Bira,  2  AlL  809. 

(0  8  Dig.,  814,  814;  Manu,  xi.  §  48—58. 

Ik)  V.  Darp.,  999  et  seq.,  1005 ;  1  Stra.  H.  L.  155 ;  Sheo  Nath  v.  Mt,  Daya- 
myee,  2  8.  D.  108 ;  (137) ;  Manu,  xi.  §  47,  54, 183—188, 240,  248,  Ac,  from  which 
it  appears  that  every  sin  however  great  was  expiable. 

(f)  Ace.  V.  Darp.,  1007,  where  it  is  said  that  in  cases  where  the  disability  is 
removable  by  penance,  persons  are  seen  to  take  the  inheritance  even  without 
performing  the  penance.  1  Stra.  H.  L.  159.  But  see  Bhola  Kath  v.  Mt, 
Hahitra,  6  S.  D.  62  (71) ;  Bhoohunessuree  v.  Qouree  Doss^  11  Suth.  585,  where 
a  claim  to  inheritance  was  dismissed  on  the  ground  of  disabilities  which  appear 
to  have  b^n  expiable,  but  were  not  in  fact  expiated. 

(m)  Manu,  ix.  §  201. 
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a£9icted  with  an  incurable  disease"  (n),  which  again  seems 
now  to  be  limited  to  the  worst  form  of  leprosy. 

Low  of  caste  §  549.  Outcasts  are  now  relieved  by  Act  XXI  of  1850 

(Freedom  of  Religion) .  *'  So  much  of  any  law  or  usage  now 
in  force  within  the  territories  subject  to  the  government  of 
the  E.  I.  Co.  as  inflicts  on  any  person  forfeiture  of  rights  or 
property,  or  may  be  held  in  any  way  to  impair  or  affect  any 
right  of  inheritance,  by  reason  of  his  or  her  renouncing,  or 
having  been  excluded  from  the  communion  of  any  religion, 
or  being  deprived  of  caste,  shall  cease  to  be  enforced  as 
law."  The  effect  of  this  section  is  that  degradation  or  exclu- 
sion of  caste,  from  whatever  cause  it  may  arise,  is  absolutely 
immaterial  in  all  cases  where,  except  for  the  Act,  it  would 
have  debarred  a  person  from  enforcing  or  exercising  a 
right  (o).  But  where  there  are  circumstances  which,  inde- 
pendent of  all  considerations  of  caste,  create  a  disability 
under  Hindu  law,  the  fact  that  degradation  from  caste 
follows  upon  the  disability,  leaves  it  just  where  it  was 
before.  The  disability  is  not  removed,  because  the  degra- 
dation is  inoperative.  For  instance,  the  incontinence  of  a 
Hindu  widow  is  a  bar  to  her  claiming  the  estate  of  her 
husband  (p) .  If  her  incontinence  is  of  a  very  aggravated 
character — as,  for  instance,  the  union  of  a  Brahmani  with 
a  Sudra  man,  it  would  involve  loss  of  caste.  But  that  cir- 
cumstance would  not  be  an  element  in  deciding  whether 
her  rights  of  inheritance  were  lost.  It  would  not  enhance 
the  effect  of  her  unchastity.  Nor  would  the  fact  that  the 
loss  of  caste  was  cured  by  Act  XXI  of  1850  remove  the 
effect  of  tbe  antecedent  incontinence  (j). 


(n)  Mitaksbara,  ii.  10.  §  1. 

(o)  Bhujjun  V.  Qyay  2  N.-W.  P.  446 ;  Honamma  v.  Timmannahhat,  1  Bom. 
559.  Where  a  Hindu  who  had  become  a  Mahuznmedan  in  1889  sued  for  his 
inheritance  subsequent  to  1850,  the  Madras  Sudder  Court  rejected  his  claim, 
holding  that  the  Act  XXI  of  1850  was  not  retrospective.  {Naugiunmak  v. 
Kareebasap^hf  Mad.  Dec  of  1858,  250.)^  It  is  not  likely  that  any  case  will  now 
arise  in  which  the  soundness  of  this  decision  can  be  tested. 


Cp)  Ante,  %  511. 

(a)  Matanqini  v.  JaykcUiy  5  B.  L.  U.  466;  Kery  KoUtany  t.  Mon^eramy  13 
B.  L.  R.  1,  25,  75;  S.  C.  19Suth  367;  aifd.  on  appeal,  7  I.  A.  pp.  115.   156; 
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§  550.  Where  it  is  sought  to  exclude  an  heir  on  the   What  defects 
ground  that  he  is  blind,  deaf  or  dumb,  it  is  necessary  to   genital, 
show  that  these  defects  are  incurable  and  congenital  (r). 
As  to  mental  infirmity,  it  has  been  held  in  Madras,  that  the   Mental  infirmity 
degree  of  incapacity  which  amounts  to  idiocy  is  not  utter 
mental  darkness.     It  is  sufficient  if  the  person  is,  and  has 
been  from  his  birth,  of  such  an  unsound  and  imbecile  mind 
as  to  be  unable  to  manage  his  own  affairs  (s). 

There  is  a  difference  of  opinion  as  to  whether  insanity  v^^^^tS^^ 
also  need  be  cougenital.  The  texts  and  cases  are  all  col- 
lected and  discussed  in  a  judgment  of  the  High  Court  of 
Bombay.  The  question  for  decision  was  only  as  to  blind- 
ness, but  the  Court  expressed  a  strong  opinion  that  mad- 
ness as  well  as  blindness  must  be  shown  to  have  existed 
from  birth  (t).  It  may,  however,  be  doubted  whether  the 
texts  which  go  to  this  extent  do  not  refer  to  the  case 
of  idiocy,  which  is  always  congenital,  while  madness,  as 
distinguished  from  idiocy,  is. rather  a  disease  than  an 
incapacity  of  the  mind  (t^).  Cases  of  disability  from  lunacy 
have  come  at  least  twice  before  the  Privy  Council.  In 
one  {v)  it  was  admitted  that  the  lunacy  was  not  congenital, 
and  it  was  assumed  that  the  only  question  was  whether  the 
insanity  had  existed  at  the  time  the  succession  opened.  In 
the  second  {w)  no  question  was  raised  as  to  the  date  of  the 
lunacy.     From  the  fact  that  the  lunatic  was  a  married  man 


(r)  Mohesh  Chunder  v.  Chunder  Mohun,  14  B.  L.  R.  273  ;  S.  C.  28  Suth.  78 ; 
Iturarji  r.  Parvatihait  1  Bom.  177  (blindness) ;  Paroshmani  v.  Dinanath,  1  B. 
L.  R.  (A.  0.  J.)  117  J  Balaovind  v.  Pertah,  S.  D.  of  1860,  i.  661 ;  Uira  Singh  v. 
Oanga  Sahaif  6  All.  322,  (deaf  and  dumb) ;  Vallahhram  v.  Bai  Hariganga,  4 
Bom.  H.  G.  (A.  C.  J.)  136,  (dumb) ;  Umabai  t.  Bhavu,  1  Bom.  557. 

(«)  Tirutnamagal  v.  Jtamasvamif  1  Mad.  H.  C.  214. 

(t)  Murarji  y,  Parvaiibaif  1  Bom.  177»  182.  See  too  Anant(\  v.  Ramdbai,  1 
Bom.  554. 

(u)  See  Narada,  3  Dig.  308.  Other  translationa  of  the  same  text  omit  any 
refeTenoe  to  birth.  W.  &  B.  576  ;  Madhaviya,  §  4&.  Sir  Thos.  Strange  (1  Stra. 
H.  L.  153)  says  that  aU  the  disabilities  must  be  coeval  with  birth,  though 
Jagannatha  seems  to  make  the  case  of  the  madman  an  exception.  The  latter 
certainly  says  so  in  one  passage  (3  Dig.  814),  thongh  he  interprets  the  texts  of 
Narada  and  Devala  as  hmited  to  congenital  madness,  {ib.  304).  See  too  fatwah, 
W.  &  B.  579 ;  Sarasrati  Yilasa,  S  148.     Contra  Smnti  Chandrika,  v.  §  9. 

(v)  Bodhnarain  v.  Omrao^  13  M.  I.  A.  519 ;  S.  C.  6  B.  L.  R.  509. 

(11^)  Ko<m  Qoolab  v.  Rm  Kurun,  14  M.  I.  A.  176 ;  S.  C.  10  B.  L.  B.  (P.  C.)  1. 
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and  a  father,  it  is  most  probable  that  he  had  not  been  bom 
so.  On  the  other  hand,  in  Bengal  and  Allahabad  it  has 
been  expressly  held  that  insanity  at  the  time  the  inherit- 
ance falls  in  is  sufficient  to  exclade ;  and  in  the  second  of  the 
two  cases  cited  below  it  was  further  held  that  the  insanity 
itself  need  not  be  incurable.  If  it  was  sufficient  to  prevent 
the  claimant  from  offering  the  proper  funeral  oblations  he 
was  an  unfit  person  to  succeed  (x).  The  same  principle 
was  applied  where  a  person,  who  had  become  insane  since 
his  birth,  brought  a  suit  which  assumed  a  right  to  claim  a 
partition.  It  was  held  that  his  insanity  would  have  been  a 
bar  to  a  claim  as  heir,  and  therefore  would  equally  pre- 
clude a  suit  as  coparcener  for  a  share  (y). 

Leprosy.  §  551.  Leprosy  of  course  need  not  be  congenital.    Its 

occurrence  is  looked  upon  as  the  punishment  of  sin,  either 
in  a  present  or  a  past  existence  (z),  and  producer  an  incapa- 
city for  inheritance  from  the  moment  it  is  exhibited  until  it 
is  removed  by  expiation  (a).  Some  cases  of  leprosy  are  of 
a  mild  and  curable  form,  while  others  are  of  a  virulent  and 
aggravated  type,  and  incurable.  It  is  only  the  latter  form 
of  the  malady  which  causes  inability  to  inherit  (6).  Other 
agonizing  and  incurable  diseases  are  also  spoken  of  as  caus- 
ing the  same  effect,  as  an  example  of  which  atrophy  is 
given  (c).  It  is  probable,  however,  that  the  Courts  would 
be  slow  to  disinherit  a  man,  merely  because  he  was  suffer- 
ing from  cancer  or  consumption,  and  in  any  case  the  strictest 
proof  would  be  required  that  the  disease  was  in  fact  in- 
curable (d). 

ix)  Braja  Bhukan  v.  Bichan,  9  B.  L.  R  204,  n. ;  S.  C.  14  Snth.  829 ;  Pirarla- 
nath  V.  Mahendranathy  9  B.  L.  R.  198 ;  S.  C.  sub  nomine,  Dtoarkanath  v. 
Venohundoo,  18  Suth.  305  ;  Wooma  Pershad  v.  Qrish  Chunder,  10  Cal.  639 ;  Deo 
Kishen  v.  Budh  Prakash,  5  All.  (P.  B).  509. 

(y)  Ram  Sahye  v.  Lalla  Laljee,  8  Cal.  149. 

(a)  3  Dig.  313,  314. 

(a)  Sevachetumbara  r.  Parasuctiy  Mad.  Dec.  of  1857,  210 ;  Lakhi  v.  Bftairo*, 
5  S  D.  815  (369).     See  futwah  iu  Lakshmi  v.  Tulai,  5  S.  D.  285  (384). 

(6)  8  Dig.  309,811;  1  Stra.  H.  L.  156;  MuttuvelayuduPillay  r.Para^akti, 
Mad.  Dec.  of  1860,  289 ;  foUowed  Janardhan  v.  Oopal  Pandurang,  5  Bom. 
A  C.  145  ;  Ananta  v.  Ramahait  1  Bom.  654. 

(c)  8  Dig  803.  818.  ^     ^  ^    « 

.    (d)  See  Issur  Chunder  y.  Banee  Dossee,  2  Suth.  126.    The  D.  K.  S.  e^laini 
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§  552.  Lameness  is  specifically  alleged  by  YajnavalJcya   Lamenew. 
as  a  ground  of  disability,  and  the  word  is  explained  by  the 
Mitaksharaas  meaning  "  deprived  of  the  use  of  his  feet  (e).'* 

The  corresponding  word  in  Manu,  ninndriya  (f),  is  Lom  of  a  limb, 
translated  by  Sir  W.  Jones  and  by  Prosunno  Comar  Tagore^ 
"  such  as  have  lost  the  use  of  a  limb."  And  the  commen- 
tary of  Vachespati  Misra  upon  tlie  text  is,  "  Those  who  have 
lost  the  use  of  a  limb  signifies  those  who  have  been  deprived 
of  a  hand,  a  leg,  or  any  other  member  of  the  body.  Such 
persons  are  not  competent  to  perform  ceremonies  relating 
to  the  Vedas  and  Smriti.  They  are  consequently  not  entitled 
to  inherit  paternal  property  {g)J'  Colebrooke  translates 
the  same  word  when  cited  in  the  Mitakshara,  ^^  those  who 
have  lost  a  sense  {or  a  limb),"  and  the  explanation  of  ViJ- 
nanesvara  is,  "  any  person  who  is  deprived  of  an  organ  by 
disease,  or  any  other  cause,  is  said  to  have  lost  that  sense 
or  limb"  (h).  It  would  appear  from  this  that  lameness 
arising  from  illness  or  accident  wuuld  operate  as  a  bar  to 
inheritance.  I  know  of  no  instance  in  which  any  such 
objection  has  succeeded.  In  a  case  reported  by  West  and 
Biihler  the  disqualified  person  is  said  to  have  been  born 
lame^  and  Jagannatha  seems  to  think  that  lameness  arising 
subsequently  would  be  no  disability  (i).  In  an  early  case 
in  Bombay  a  person  was  asserted  to  be  disqualified  as  a 
Pungoo  or  helpless  cripple.  It  appeared  that  he  could 
walk  a  little,  and  was  a  married  man  and  a  father.  The 
Shastri  to  whom  the  point  was  referred  said,  ''  that  accord- 
ing to  the  Shasters  a  Pungoo  or  helpless  cripple  was  excluded 
from  inheritance ;  that  the  term  Pungoo  was  not  very  clearly 
defined,  but  in  his  opinion  a  person  deprived  of  the  use  of 
his  hands  or  feet  was  a  Pungoo ;  and  that  '  Nirindriya/  or 


Lameness  or 
loss  of  a  limb. 


the  text  of  Narada,  which  refers  to  a  lon^  and  painf al  disease,  as  meaning  a 
disease  from  the  period  of  birth.  D.  K.  8.  iii.  §  II. 

(e)  Mitakshaia,  ii  10,  §  1,  2. 

(/)  ix.  201. 

{g)  Yivada  Ohintamani.  242,  248. 

\h)  MitiJkahara,  ii.  10,  §  3,  4  j  see  per  curiam ^  Murarji  v.  Pan'atihai,  1  Bom. 
185. 

(i)    W.  A.  B.  5/8  J  8  Dig.  804. 
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such  as  were  deprived  of  a  sense^  were  excluded  from 
inheritance.  That  persons  only  deformed  in  a  hand  did  not 
come  under  the  term  '  Nirii%driya/  though  persons  afficted 
with  an  obstinate  or  incurable  disease  did."  He  was  of 
opinion  that  the  claimant  was  not  disqualified  from  inherit- 
ance. Upon  this  f utwah  the  Appellate  Court  decided  in 
favour  of  the  claimant.  The  Sudder  Court  reversed  the 
decision^  but  not  upon  a  point  affecting  the  question  now 
in  discussion  {k).  It  would  seem,  therefore,  that  the  loss 
of  a  sense  or  organ  must  be  absolute  or  complete.  Not, 
perhaps,  necessarily  the  absolute  want  of  the  limb,  but,  at 
all  events,  a  complete  incapacity  to  make  any  use  of  it. 

Tioe.  §  553.  As  to  vice,  several  futwahs  from  Bombay  are  to 

be  found,  which  would  practically  place  the  son  at  the 
mercy  of  his  father,  if  he  chose  to  disinherit  him  for  vicious 
habits,  hostility  or  disobedience  (I).  In  a  Surat  case,  a 
will  by  which  a  father  disinherited  his  son  for  vicious  and 
dissolute  habits  was  affirmed  (m).  But  it  would  rather 
seem  as  if  the  testator^s  property  had  been  self-acquired. 
Further,  the  son  had  executed  an  agreement,  acknowledg- 
ing that  his  debts  had  been  paid  off,  and  admitting  his 
father^s  right  to  disinherit  him,  in  case  of  renewed  miscon- 
duct. In  a  case  from  the  North- West  Provinces  the  Court 
refused  to  act  upon  the  texts  which  debarred  a  son  from 
his  share  on  account  of  his  being  addicted  to  vice,  and  a 
professed  enemy  of  his  father.  They  said  that  '^  the  evi- 
dence given  of  the  plaintiff's  gambling  and  licentious 
propensities  was  of  a  vague  and  general  character,  and  not 
such  as  would  allow  them  to  conclude  that  he  had  dis- 
qualified himself  by  addiction  to  vice  for  the  performance 
of  obsequies  and  such  like  acts  of  religion."  Also,  that 
although  the  evidence  showed  that  he  had  quarrelled  with 
and  even  struck  his  father,  it  did  not  disclose  anything  like 

(k)  Dadjee  v.  Wittul,  Bom.  Sel.  Kep.  151. 
{D    W.  &  B.  588— 587. 

(w)  JUihirwanjee  v.  Poonjea^  1  Bor.  141  [159].    This  was  a  case  betwee  n 
Parsis.    See  per  curiam,  Advyapa  v.  Rv4rava,  4  Bom.  117. 
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habitnal  maltreatment^  or  active  and  malignant  hostility^ 
"which  wonld  authorise  them  to  pronounce  him  a  professed 
enemy  of  his  father.  They  further  observed  that  the  texts 
in  question  were  not  only  inapplicable  to  the  facts,  but  are 
understood  to  have  become  obsolete  in  practice  (n).  In  the  Fraud. 
same  case  they  refused  to  act  upon  the  supposed  rule  which 
disqualifies  a  coparcener  from  obtaining  his  own  share, 
where  he  has  attempted  to  defraud'  his  coparceners  of  any 
portion  of  their  rights.  In  a  similar  (though  certainly  a 
stronger  case)  the  rule  had  been  strictly  applied  by  the 
Sudder  Court  of  Madras  (o).  I  imagine  that  all  such 
disabilities  as  the  above  would  come  under  the  head  of 
minor  grounds  of  forfeiture,  removable  by  penance  (p) .  In 
one  Bengal  case  an  adopted  son,  who  sued  for  his  inherit- 
ance, was  met  by  a  plea  that  he  had  publicly  and  falsely 
accused  his  adoptive  mother  of  profligacy.  The  pandit, 
when  consulted,  replied  that  such  an  offence  could  only  be 
expiated  by  a  process  of  atonement,  which  would  last  twelve 
years,  or  in  lieu  thereof,  by  the  gift  of  180  milch  cows  and 
their  calves,  or  their  value,  not  to  the  calumniated  parent, 
but  to  the  Brahmans.  The  Court  accordingly  dismissed 
the  suit,  holding  that  the  claimant  could  not  inherit  until 
he  had  performed  the  prescribed  penance  (q).  I  greatly 
doubt,  however,  whether  this  precedent  would  be  followed 
in  the  present  day. 

All  grounds  of  disqualification  which  would  exclude  males  DiBabflitiGs 
apply  equally  as  against  female  heirs  (r).  ^^^^^^^  ^^"^^• 

§  554.  Except  in  the  case  of  degradation,  the  disability  Disability  only 
is  purely  personal,  and  does  not  extend  to  the  legitimate  ^®"°      * 
issue  of  the  disqualified  person  (s) .     But  their  adopted  sons 

(n)  Kalka  v.  Budree,  8  N.-W.  P.  267.  See  Jye  Komvmr  v.  BhiTcari,  S.  D. 
of  1848,  320.  where,  being  a  professed  enemy  to  a  father,  was  treated  (under 
Hithila  law)  as  a  possible  ground  of  exclusion,  but  not  made  out  in  fact. 

(o)  Choondoor  v.  Narasimmah,  Mad.  Dec.  of  1858, 118 ;  ante,  §  444. 

(p)  See  Manu,  xi.  §  183—187. 

iq)  Bhola  Nath  v.  Aft.  Sahitray  6  S.  D.  62  (71). 

(r)   Mitakshara,  ii.  10,  §  8. 

(s)  Mitakshara,  ii.  10,  §9, 10;  Daya  Bhaga,  v.  §  17—19. 
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will  be  in  no  better  position  as  regards  ancestral  property 
than  themselves^  and  only  entitled  to  maintenance  ont  of  it  {t) . 
There  seems,  however,  to  be  no  reason  why  the  adopted 
son  of  a  disqualified  person  shoold  not  succeed  to  all 
property  which  had  already  vested  in  his  father,  or  which 
was  acquired  by  him  (u) .  Smilarly,  the  widow  of  a  dis- 
qualified heir  cannot  claim,  as  widow,  to  succeed  to  any 
property  which  her  husband  could  not  have  inherited  (tj). 
But  she  would  be  his  heir.  And  if  his  son  succeeded  and 
then  died,  she  would  inherit  as  mother  to  such  son  («?). 

not  a  forfeiture.  Property  which  has  once  vested  in  a  person,  either  by 
inheritance  or  partition,  is  not  devested  by  a  subsequently 
arising  disability  (x). 


Lets  in  next 
heir. 


Afterbom  son. 


§  555.  The  effect  of  a  disability  on  the  part  of  n  person 
who  would  otherwise  have  been  heir,  is  at  once  to  let  in  the 
next  heir.  For  instance,  if  a  man  left  an  insane  son  and  a 
daughter,  the  latter  would  take  at  once  (y).  So  if  he  left 
an  insane  daughter,  and  sons  by  her,  the  latter  would  take 
at  once  (z)  that  is  to  say,  the  effect  of  the  lunacy  is,  for 
purposes  of  succession,  exactly  the  same  as  if  the  lunatic 
was  then  dead.  If  the  incapacitated  person  has  issue  then 
living,  or  in  ventre  aa  mire,  who  would,  if  the  father  were 
actually  dead,  be  the  next  heir,  such  issue  will  be  entitled 
to  succeed.  But  he  must  succeed  by  his  own  merits.  He 
will  not  be  allowed  to  step  into  his  father's  place.  For 
instance,  if  a  man  dies,  leaving  a  brother,  and  an  insane 
brother  and  his  son,  the  brother  will  take  the  whole  estate ; 
because  the  nephew  cannot  inherit  while  a  brother  is  in 
existence.  So  if  a  man  dies  leaving  a  sister's  son,  who  is 
insane,  and  the  sister's  son  himself  has  a  son,  the  latter 
cannot  inherit;  because  the  sister's  grandson  is  not  an 


(0  Mitakshara,  ii.  10,  §  11 ;  Dattata  Cbandrifca,  vi  §  1 ;  ante,  §  99. 

(w)  Suth.  Syn.  671.  (t?)  D.  K.  S.  iu.  §  17.  {w)  2  W.  MacN.  130. 

{xi  Mitakahara,  ii.  10,  §6j  Balaovindy.  Lai  Bahadoor,  8.  D.  of  1854,  244; 
Deo  Kishen  v.  Budh  Prakash^  6  AU.  509 ;  Kery  Kolitany  v.  MoTteeram,  7  I.  A- 
116;  5Cal.  776. 

(y)  2  W.  MacN.  42. 

(«)  Bodhnarain  v.  Omrao,  18  M.  I.  A.  519;  S.  C.  6  B.  L.  R.  609. 
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heir  (a).  And  if  tlie  estate  has  in  consequence  of  the 
incapacity  vested  in  a  male,  the  latter  becomes  full  and 
absolute  owner.  If  the  incapacitated  heir  has  a  son,  subse- 
quently conceived,  that  son  will  not  inherit,  even  though  he 
would  have  been  next  heir  or  a  sharer  if  bom,  or  conceived, 
when  the  succession  fell  in  (§  556). 

§  556.  Where  the  defect  which  produces  exclusion  is  Removal  of 
subsequently  removed,  the  right  to  inheritance  revives,  in  ^' 

the  same  manner  as,  or  upon  the  analogy  of  a  son  born  after 
partition  {b) .  The  effect  of  this  rule  in  cases  of  partition  has 
been  already  discussed  (§  443) .  But  the  revival  of  this  right 
will  not  necessarily  place  the  previously  disqualified  heir 
in  the  same  position  as  if  the  incapacity  had  never  existed. 
The  Hindu  law  never  allows  the  inheritance  to  be  in  abey- 
ance, and  if  the  claimant  is  not  capable  of  succeeding  at  the 
time  the  descent  takes  place,  the  subsequent  removal  of  his 
incapacity  will  not  enable  him  to  dispossess  a  person  whose 
title  was  better  than  his  while  the  defect  existed,  though 
inferior  to  his  own  after  the  defect  was  removed.  For 
instance,  suppose  a  man  has  a  son  who  is  bom  blind.  If 
we  can  imagine  the  blindness  removed  before  his  father's 
death,  he  would  of  course  inherit.  If  it  was  not  removed, 
and  his  father  died  leaving  a  widow,  she  would  inherit.  If 
the  blindness  was  cured  during  her  life,  she  would  continue 
to  hold  the  property,  but  at  her  death,  the  son  would  like- 
wise inherit,  because  he  would  be  the  nearest  to  her  deceased 
husband.  But  if,  on  the  father's  death,  his  brother  had 
inherited,  and  during  his  life  the  blind  son  was  cured,  and 
then  the  brother  died  leaving  q.  widow,  she  would  inherit, 
and  not, the  formerly  blind  son.  Because  succession  would 
be  traced  to  the  last  full  owner  who  was  the  brother,  and 
his  heir  would  be  the  widow,  and  not  a  person  who  stood  to 


(a)  Per  Peacock,  C.  J.,  Kalidas  v.  Kriehan,  2  B.  L.  R.  (P.  B.)  115.  See  too 
Vtoarkanath  v  Mahendranath,  9  B.  L.  R.  1U8,  203;  S.  C.  sub  nomine, 
Jhcaricanath  v.  Denobundoo,  18  Sath.  805, 

(b)  Mitakahara,  U.  10,  §  7  5  V.  May.,  iv.  11,  §  2. 
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Bemovalof         him  Only  in  tlie  relation  of  nephew  (c).     K,  however,  the 
^'  brother  died,  leaving  no  nearer  heir  than  a  nephew,  then  of 

coarse  the  person  who  was  previously  incapacitated  as  son 
would  now  succeed  as  nepliew.  These  principles  were  laid 
down  by  a  Full  Bench  of  the  High  Court  of  Bengal  under 
the  following  circumstances.  At  the  death  of  A.  his  son, 
being  blind,  was  incapable  of  succeeding,  and  the  estate 


widows    =    ATdiea  1833.  B. 

died  1849.  |  ( 

blind  son.  C. 

son  bom  1858. 

passed  to  the  widows  of  A.,  of  whom  the  last  died  in  1849. 
At  her  death  the  estate  passed  to  C,  the  nephew  of  A.  In 
1858  a  son  was  bom  to  the  blind  man,  and  he  claimed  the 
estate  from  C.  If  he  had  been  alive  either  at  the  death  of 
A.,  or  of  the  last  widow,  he  would  have  been  the  heir,  but 
it  was  held  that  once  the  estate  reached  C,  he  took  it  with 
all  the  rights  of  a  full  owner,  and  could  not  be  deprived  of 
it  by  any  subsequent  birth  (d).  It  was  not  necessary  to 
decide  what  would  have  been  the  result  if  the  blind  man 
himself  had  recovered  his  sight  after  the  property  has  vested 
in  C.  It  might  be  suggested  that  he  would  have  devested 
the  estate  of  the  nephew,  on  the  analogy  of  a  son  bom  or 
adopted  after  the  death  of  the  last  owner  (e).  But  it  is 
difficult  to  see  why  these  analogies  should  be  applied  in  his 
favour,  and  not  in  favour  of  his  own  son,  who  was  bom 
without  any  imperfection.  The  former  case  is  really  not 
analogous  at  all,  as  the  unborn  infant  is  in  contemplation  of 
law  actually  existent  from  conception,  and  is  only  incapable 
of  taking  at  once,  because  it  may  die  before  leaving  the 
womb.  As  to  the  adopted  son,  it  seems  almost  sufficient 
to  say,  that  there  can  be  no  reason  for  applying  analogies. 


(c)  Bhoohum  Moyee  v.  Ramkishore,  10  M.  I.  A.  279 ;  S.  0.  8  Suth.  (P.  C.) 
15 ;  ante,  §  172. 

(d)  Kalidas  v.  KrishaUy  2  B.  L.  R.  (F.  B.)  108 ;  Pareshinani  ▼.  Dinanath, 
1  B.  L.  R.  (A.  C.  J  )  117 ;  Deo  Kishen  v.  Budh  Prakash,  5  All.  509. 

(e)  See  per  Willes,  J.,  in  Tagore  case,  9  B.  L.  R.  897 ;  S.  C.  18  Suth.  869; 
S.  C.  I.  A.,  Sup.  Vol.  47. 
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drawn  from  the  case  of  a  very  higUy-f avoured  heir,  to  a 
disqualified  heir,  wlio  is  let  in  afterwards  by  special  indulg- 
ence. 

§  557.  The  same  point  arose  in  Bombay  and  in  Madras^  Gonfliot  of 
when  different  decisions  were  arrived  at.    In  Bombay  (/) 
the  positim  of  the  family  was  as  follows  :  Bombay. 

Bapaji  a. 

I  J 

LakshinBii,  Pananiang, 

deaf  &  dumb.  defendant. 

»  I  ..  »  L  . 

BapaJK  Bamohand, 

plaintifr.  defendant. 

Bapnji  the  plaintiff's  grandfather  died^  leaving  the  de- 
fendants, his  undivided  nephew  and  grandnephew,  and 
a  deaf  and  dumb  son.  After  his  death  the  son  married, 
and  the  plaintiff  was  bom.  The  latter  sued  to  recover  his 
share  of  the  family  property.  The  Bombay  High  Court 
held  that  the  rule  laid  down  in  Bengal  applied  equally 
in  Bombay,  and  that  as  the  whole  property  had  vested 
in  Pandurang  at  the  death  of  Bapuji,  it  could  not  be 
devested  by  the  subsequent  birth  of  the  plaintiff.     In 

the  case  bom  Madras  (g),  the  facts  were  exactly  similar.  Madras  decision. 

A. 


Satu.  Venkataauni. 

deaf  &  dumb  son.  Krisnna, 

I  Ist  defendant. 

Saini,  t ' ^ 

plaintiiBP.  2nd  defendant.  8rd  defendant. 

The  plaintiff  was  bom  after  the  death  of  his  grandfather, 
and  it  was  contended  that  the  whole  property  vested  in  the 
undivided  line  of  Venkatasanii.  The  MadwLs  High  Court 
held  that  the  Bengal  decision  went  on  the  peculiar  doctrines 
of  the  Daya  Bhaga,  whereby  the  separate  interest  of  A. 
passed  to  his  widow,  and  then  to  his  nephew  C ,  who  held  it' 
as  separate  property.  Under  Mitakshara  law  the  lines 
of  Sami  and  Venkatasami  were  an  undivided  coparcenary. 


(/)  Bapuji  y.  Panduranoj  6  Bom.  616. 
(g)    KrUhna  r.  Sami,  9  Mad.  64. 
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liable  to  be  enlarged  or  diminished  by  births  or  deaths. 
The  share  of  Sami  passed  to  his  nephews  by  sarvivorship 
but  subject  to  the  possibility  that  their  interest  in  it  might 
be  curtailed  by  the  subsequent  birth  of  a  coparcener  in 
Sami's  line.  Undoubtedly  if  the  plaintiff  had  been  bom  in 
his  grandfather's  lif e^  he  would  have  been  at  once  by  birth 
a  joint  owner  in  the  family  property.  The  Court  considered 
that  it  made  no  difference  that  he  was  not  bom  till  after- 
wards. They  likened  it  to  the  case  of  a  brother  who  takes 
an  impartible  estate  by  surviyorship,  but  whose  estate  is 
devested  by  a  subsequent  adoption  made  by  the  widow  of 
the  deceased  {h), 

DifoaMion  of  §  558.  It  is  obvious  that  although  the  Benral  and  Madras 

cases  may  be  reconciled  in  the  way  suggested  aboye^ 
there  is  no  way  of  reconciling  the  Bombay  and  Madras 
cases.  Both  were  governed  by  Mitakshara  law.  The 
analogy  derived  from  the  rights  of  an  adopted  son  seems 
also  imperfect.  His  case  has  always  been  treated  as  an 
anomalous  one^  and  as  subject  under  certain  circumstances 
to  the  same  rules  which  preserve  the  rights*  of  an  infant  in 
its  mother's  womb  (»).  Further^  this  indulgence  is  only 
shewn  to  an  adopted  son  when  the  adoption  is  made  to  the 
last  male  holder  of  the  estate  (§  175—179).  Again  the 
plaintiff  in  the  Madras  case  could  only  become  a  coparcener 
by  virtue  of  the  rule  that  a  son  or  a  grandson  takes  by 
birth  an  interest  in  the  estate  of  his  father  or  grandfather. 
But  that  estate  had  passed  away  to  the  defendants  before 
his  birth^  as  much  as  if  it  had  been  sold  to  them.  It  is 
difficult  to  see  how  he  could  by  his  birth  enter  into  a 
coparcenary  which  had  ceased  to  exist.  On  the  death  of 
the  grandfather  the  whole  estate  vested  absolutely  in  the 
nephew,  subject  only  to  the 'rights  of  his  son.  The  plain- 
tiff by  his  birth  took  no  interest  whatever  in  the  property 
of  his   cousins.      Therefore  it  would  appear^   with  the 


h)  Raghunada  v.  Bro»o  Kishore,  8 1.  A.  164;  8.  0.  1  Mjtd.  69. 
i)    T^gore  y.  Tagof,  9  B.  L.  R.,  (P.  C.)  877,  897,  400,  404. 
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greatest  respect  to  the  learned  Judges^  as  if  his  birth  could 
hare  no  effect  in  devesting  or  diminishing  their  interests. 

§  559.  One  who  has  entered  into  an  order  of  devotion  Bniaranoe^o 
is  also  ezclnded  from  inheritance,  since  he  has  of  his  own 
accord  abandoned  all  earthly  interests  (A;).  The  persons 
who  are  excluded  on  this  ground  come  under  three  heads^ 
viz.,  the  Vanaprasatha,  or  hermit;  the  Sanyasi  or  Tati, 
or  ascetic;  and  the  Brahmaehari,  or  perpetual  religious  Must  be  abio- 
student.  In  order  to  bring  a  person  under  these  heads,  it 
is  necessary  to  show  an  absolute  abandonment  by  them  of 
all  secular  property,  and  a  complete  and  final  withdrawal 
from  earthly  affairs.  The  mere  fact  that  a  person  calls 
himself  a  Byragi,  or  religious  mendicant,  or  indeed  that  he 
is  such,  does  not  of  itself  disentitle  him  to  succeed  to 
property  (Z). 

I  have  not  been  able  to  find  any  evidence  of  the  grounds  Non-Aryan 
wliich  are  held  to  exclude  from  inheritance  by  usage  in  the  '**^' 
Punjab,  or  among  the  non- Aryan  races  of  India.  It  will  be 
seen  that  the  Madras  Sudder  Court  has  in  several  cases 
applied  the  Sanskrit  rules  to  Tamil  litigants.  I  should 
imagine  that  rules  founded  so  completely  upon  Brahmanical 
principles,  would  require  to  be  applied  with  great  caution  to 
tribes  who  had  not  thoroughly  accepted  those  principles. 
The  more  so  as  those  principles  have  no  foundation  in 
natural  equity  or  justice. 

ik)  Yajnavalkya,  ii. J  187;  Vasislitlia.  zvii.  §  27;  MitalcBhara,  ii.  10,  &  8; 
Dajf»  fihaga,  ▼.  1 11 ;  V.  May.,  iv.  11,  §  6. 
(0   See  anU,  §  516 ;  T§€luck  Chunder  ▼.  Shama  Chum,  1  Sath.  209. 


Digitized  by 


Google 


Meaning  of 
Stridhannm. 


Limit&tionfl  on 
inherited  pro- 
perty. 


CHAPTER    XX. 

WOMAN'S  ESTATE. 

In  Property  inherited  from  Males. 

§  560.  The  term  Stridhanum  (literally  woman's  estate)  is 
used  in  two  different  acceptations  by  Hindu  lawyers.  In 
one  sense  it  denotes  that  special  ^ort  of  woman's  estate 
over  which  she  has  absolute  control,  even  during  the  life 
of  her  husband  (a).  In  another  sense  it  includes  all  sorU 
of  property  of  which  a  woman  has  become  the  owner, 
whatever  may  be  the  extent  of  her  rights  over  it  (6). 

Now,  it  will  be  found  that  property  held  by  a  woman  is 
at  once  divisible  into  two  classes,  which  have  completely 
different  incidents,  viz.,  property  which  has  devolved  upon 
her  by  inheritance  from  a  male  owner,  and  property  which 
she  has  obtained  in  any  other  way.  In  speaking  of  atrid- 
hanum  hereafter  I  shall  wholly  exclude  from  it  the  former 
class  of  property.  It  is  evident  that  it  would  only  create  con- 
fusion to  apply  the  same  word  to  estates  which  are  obtained 
in  different  ways,  and  which  are  held  by  different  tenure. 

§  561.  The  typical  form  of  estate  inherited  by  a  woman 
from  a  male  is  the  widoVs  estate.  But  it  may  now  be  con- 
sidered that  the  same  limitations  apply  to  all  estates  derived 
by  a  female  by  descent  from  a  male,  in  whatever  capacity 
she  may  have  inherited  them.  The  only  exception  is  as  to 
the  estate  of  a  sister,  and  possibly  of  a  daughter,  in  Bombay. 
The  rule  upon  this  point  is  still  open  to  discussion. 


(a)  Daya  Bhaga,  ir.  1,  §  18. 


(&)Hitak8liara,ii.  11,S8. 
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It  was  at  one  time  common  to  speak  of  a  widoVs  estate 
as  being  one  for  life.    But  this  is  wholly  incorrect.    It  would 
be  jnst  as  untrue  to  speak  of  the  estate  of  a  father  under  the  Not  a  life  estate. 
Mitakshara  law  as  being  one  for  life.     Hindu  law  knows    . 
nothing  of  estates  for  lif e^  or  in  tail^  or  in  fee.     It  measures 
estates  not  by  duration  but  by  use.    The  restrictions  upon 
the  use  of  an  estate  inherited  by  a  woman  are  similar  in 
kind  to  those  which  limit  the  powers  of  a  male  holder^  but 
different  in  degree.    The  distinctive  feature  of  the  estate  is^ 
that  at  her  death  it  reverts  to  the  heirs  of  the  last  male  Beyerts  to  bein 
owner.    She  never  becomes  a  fresh  stock  of  descent  (c).       holder.     ^ 

§  562.  It  is  evident  that  these  two  qualities  of  her  estate 
are  connected  together.  It  would  be  of  little  use  to  mark 
out  a  line  of  descent  which  should  keep  the  estate  in  the 
family  from  which  it  came^  unless  the  woman  was  restrained 
from  absolutely  disposing  of  it.  On  the  other  hand^  the  line 
of  descent  which  is  marked  out^  shows  that  the  estate  was 
given  to  the  woman  for  a  special  purpose,  which  would  be 
satisfied  without  giving  any  interest  in  it  to  her  own  imme- 
diate heirs.  But  it  is  by  no  means  clear,  whether  the  estate 
reverted  to  the  man's  heirs,  because  the  woman  was  only 
allowed  a  special  use  of  it ;  or  whether  she  was  only  allowed 
the  special  use  in  order  to  preserve  it  for  those  heirs ;  or 
whether  both  incidents  arose  from  the  purpose  for  which 
such  estates  were  originally  allowed  to  exist. 

It  is  singular  how  little  is  to  be  found  on  the  subject  in  Scanty  antho- 
the  Hindu  writings.  We  are  told  in  very  early  texts  that  "  ^' 
a  widow  is  restrained  in  dealing  with  the  estate  she  may 
inherit  from  her  husband,  but  we  are  nowhere  told  that 
the  same  restrictions  apply  to  other  female  heirs.  Again, 
the  course  of  inheritance  laid  down  in  the  earlier  texts 
seems  to  assume  that  the  estate  reverts  after  a  widow 
or  a  daughter  to  the  heirs  of  the  last  male ;  but  until  we 

(c)  Collector  of  Masulipatam  ▼.  Cavaly  Veneata,  8  M.  I.  A.  629,  660;  8.  C. 
8  Bath.  (P.  C.)  69;  Kery  KoUUiny  t.  Moneeram,  18  B.  L.  B.  6,  68,  7iii  S.  C. 
19  Suth.  867. 
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come  to  Jimuta  Vahana  we  are  nowhere  told  tliat  it  is 
the  rule  {d).  The  literal  wording  of  the  Mitakshara  seems 
to  state  that  it  is  not  the  rule  (e). 

Limited  power  §  563.  As  regards  the  first  pointy  viz.,  the  limited  powers 
dispoeai.  ^j  disposal  possessed  by  a  female — ^we  must  recollect  that 
according  to  Hindu  law  restriction  was  the  rule^  absolute 
power  the  exception.  Even  the  male  head  of  a  family  was 
hemmed  in  by  limitations.  These  were  gradually  reduced 
in  their  application,  when  separate  and  self-acquired  pro- 
perty  was  introduced,  and  at  last  disappeared  entirely  in 
the  Bengal  system.  It  would  have  seemed  absurd  to  a 
Hindu  lawyer  that  any  one  should  imagine  that  a  female^ 
herself  a  most  subordinate  member  of  the  family,  could 
possess  higher  rights  over  its  property  than  its  head.  The 
earlier  writers  contehted  themselves  with  general  state- 
ments that  a  woman  was  never  fit  for  independence,  but 
must  at  every  stage  of  her  life  be  under  the  tutelage  of 
some  male  protector,  the  widow  being  under  the  control  of 
her  husband's  family  (/).  As  regards  the  widow,  too,  the 
state  of  asceticism  in  which  she  was  expected  to  live  was 
of  itself  a  restriction  upon  her  right  to  spend  the  property 
(y).  Most  of  the  texts  which  definitely  speak  of  the 
restrictions  upon  a  woman's  power  of  dealing  with  property 
relate  to  a  widow.  Katyayana  says,  ''Let  the  childless 
widow,  preserving  unsullied  the  bed  of  her  lord,  and  abid- 
ing with  her  venerable  protector,  enjoy  with  moderation 
the  property  until  her  death.  After  her,  let  the  heirs  take 
it.  But  she  has  not  property  therein  to  the  extent  of 
gift,  mortgage,  or  sale  (A) ."  The  Mahabharata  says,  "  For 
women  the  heritage  of  their  husbands  is  pronounced  appli- 


ed) Daya  Bhaga.  li.  1,  §  67—69 ;  xL  2,  §  SO,  81  j  Viramit,  p.  140. 
(e)  See  post,  §  566. 

(/)  Mana,  tui.  §  416;  ix.  S  2,  8, 104;  Baudhayana,  ii.  2,  §  27 :  Narada.  xiL 
§  2S--80 ;  Smriti  Chandrika,  xi.  1 ,  §85—89. 
(g)  Daya  Bhaga,  xi.  1,  §  61 ;  2  Dig,  459 ;  ^per  curiam,  CklUcUtr  cf  MomuU- 


pcUam  V.  Cavaly  Vencaia,  8  M.  I.  A.  561 ;  B.  O.  2  Suth.  (P.O.)  59. 

(h)  Daya  Bhaga,  xi.  1,  §  56 ;  V.  May.,  iv.  8,  §4 ;  Vivada  Ghintamani, 
Vrihaqjiati,  cited  Smriti  Chandrika,  xi.  1,  {  28.    Viramit.,  p.  186,  §  8. 
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cable  to  use.  Let  not  women  on  any  account  make  waste 
of  their  hnsband's  wealth  (i).*'  Narada,  however,  lays  down 
the  same  proposition  with  greater  generality :  "  Women's 
business  transactions  are  null  and  void,  except  in  case  of 
distress,  especially  the  gift,  pawning,  or  sale  of  a  house 
or  field.  Women  are  not  entitled  to  make  a  gift  or  sale ; 
a  woman  can  only  take  a  life-interest  whilst  she  is  living 
together  with  the  rest  of  the  family.  Such  transactions  of 
women  are  valid  where  the  husband  has  given  his  consent.  Cause  of  the 
or,  in  default  of  the  husband,  the  son,  or  in  default  of  hus- 
band and  son,  the  king  (A;)."  If,  as  I  have  already  sug- 
gested (Z),  the  widow's  inheritance  originally  commenced  as 
a  compendious  mode  of  enabling  her  to  maintain  herself,  it 
would  naturally  follow,  both  that  her  right  of  using  the 
property  would  be  limited,  and  that  after  her  death,  it 
would  revert  to  the  heirs  of  her  husbs^nd's  family.  Proba- 
bly the  same  origin  may  be  ascribed  to  the  limitations  on 
the  estate  of  a  mother  and  other  female  ancestor. 

§  564.  The  same  reasoning,  however,  would  not  apply  to 
the  case  of  a  daughter.  She  takes  the  inheritance  not  by 
way  of  maintenance— the  obligation  to  maintain  her  ending 
at  marriage, — ^but  as  beneficial  owner.  In  her  case,  possi- 
bly, the  limitation  arose  originally  from  the  natural  dislike 
to  any  succession  which  would  carry  the  property  of  the 
family  permanently  into  a  different  line  (m).  This  princi- 
ple would  be  strengthened  when  inheritance  came  to  be 
looked  on  as  a  reward  for  religious  benefits.  Under  that 
system,  each  heir  takes  the  estate  pritnd  facie  as  a  means  of 
performing  the  religious  obsequies  of  the  last  male.  When 
the  heir  is  himself  a  male,  his  own  obsequies  require  to  be 
attended  to,  therefore  at  his  death,  the  property  passes  to 
those  who  are  bound  to  make  offerings  to  him,  that  is,  to  his 
own  heirs.    But  where  the  property  is  taken  by  a  female, 

(i)  Days  Bliaga,  xi.  1,  §  60.  (()  Naiada,  in.  }  27-M. 

(m)  The  nde  is  thoroughly  ettabliahed  hy  usage  in  the  Punjab  as  regards 
both  widows,  daughters,  and  mothers.    Punjab  Customs,  16,  45,  52,  54,  58. 
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her  obseqnies  are  provided  for  quite  independently,  viz.,  in 
her  husband's  family,  if  she  is  married.  The  duty  which 
has  to  be  performed  to  the  deceased  male  still  remains,  and 
it  can  only  be  discharged  by  returning  the  estate  to  a 
member  of  his  family,  who,  as  being  his  heir,  is  bound  to 
clischarge  his  funeral  rites.  Now  if  the  female  holder  is 
bound  to  return  the  property  into  his  family,  an  obligation 
would  naturally  arise  to  return  it  intact.  She  would  be 
considered  as  holding  the  property  for  a  special  purpose, 
and  bound  to  pass  it  on  to  the  next  heir,  with  its  capacity 
for  performing  that  purpose  undiminished. 

§  565.  Whatever  may  be  the  origin  of  the  rule,  there  can 
be  no  doubt  now  that  the  rule  exists  universally  (except 
in  Bombay)  that  where  any  female  takes  as  heir  to  a  male, 
she  takes  a  restricted  estate,  and  on  her  death  the  property 
passes  not  to  her  heirs,  but  to  the  person  who  would  be  the 
next  heir  of  the  last  full  owner.  In  Bengal  the  point  was 
always  beyond  dispute,  as  it  was  expressly  so  laid  down  by 
JimvJta  Vahana  {n).  It  was  at  one  time  supposed  that  a 
different  rule  prevailed  in  Southern  India  (o).  This  idea 
was  based  on  a  text  of  the  Mitakshara  which  appears  to 
class  such  property  as  siridhanum,  which  passes  to  the  heirs 
of  the  woman.  In  Madras  it  will  be  seen  that  no  weight  is 
any  longer  attributed  to  that  text.  But  as  it  appears  to  be 
at  the  root  of  a  conflicting  series  of  decisions  in  Bombay, 
and  as  the  matter  is  also  one  of  much  historical  interest,  it 
will  be  necessary  to  examine  the  passage  somewhat  minutely* 

Supposed  excep.       §  ^66.  The  whole  discussion  turns  upon  the  question, 

Mitaks^i  whether  the  devolution  of  a  woman's  property,  stated  by  the 

Mitakshara  at  ii.  11,  §  8,  9,  applies  to  all  the  sorts  of 


(n)  Daya  Bliaga,  xi.  1,  §  67—69 ;  xi.  2,  §  80,  81 ;  8  Dig.  404,  497 ;  Rurry^ 
do88  Y.  Rungumnoney,  Sev.  667. 

(o)  1  Stra.  H.  L.  189,  248 ;  Stra.  Man.  §  864 ;  Qopaula  ▼.  Narrama,  Mad. 
Dec.  of  1860,  p.  76 ;  lyavoo  v.  Sengen,  ib.,  1866,  p.  47 ;  Jaaadunda  t.  UamO' 
cheamnuif  1^,  p.  244.  In  Pondicherry  the  Courts  hold  that  even  a  widow 
becomes  absolute  owner  of  property  inherited  by  her  from  her  husband,  with 
full  powers  of  disposition.  Eyssette,  pp.  178,  814,  824,  840,  874,  416;  cofUra. 
p.  810. 
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property  wliioh  lie  had  already  described  at  §  2,  3,  of  the 
same  section,  or  only  to  some  of  those  sorts  of  property. 
Section  11  is  a  commentary  on  the  three  texts  of  Yajna- 
valhya  (ii.  §  143 — 145)  which  relate  to  stridhanum,  illus- 
trated in  the  author's  usual  manner  by  citations  from 
other  writers.  He  commences  (§  I)  by  quoting  the  first 
of  the  three  texts  in  a  manner  which  is  translated  by 
Mr.  Colebrooke  as  follows : — ''  What  was  given  to  a  woman 
by  the  father,  the  mother,  the  husband  or  a  brother, 
or  received  by  her  at  the  nuptial  fire,  or  presented  to  her 
on  her  husband's  marriage  to  another  wife,  as  also  any 
other  (separate  acquisition),  is  denominated  woman's  pro- 
perty." Now  the  word  in  the  original  text,  which  is 
here  rendered  any  others  is  adi  annexed  to  the  preced- 
ing term,  which  really  means  "  and  the  like,"  and  is  so  stridhanimi 
translated  elsewhere  (p).  Primd  faciei  therefore,  they  ^^ii?a, 
only  refer  to  property  of  the  same  nature  as  the  fore- 
going, that  is,  to  special  gifts  made  to  a  woman  by  her 
own  family,  and  to  particular  gifts  made  to  her  as  a  bride, 
or  a  superseded  wife.  In  the  next  section  Vtjnanesvara 
repeats  and  expands  this  text,  adding,  ''  and  also  property 
which  she  may  have  acquired  by  inheritance,  purchase, 
partition^  seizure  or  finding,  are  denominated  by  Manu  and 
the  rest '  woman's  property.' "  Now  Manu  certainly  says 
nothing  of  the  sort.  His  enumeration  (ix.  §  194)  is  con- 
tained in  the  fourth  clause  of  the  same  section  of  the 
Mitakshara.  It  is  so  strictly  limited  to  personal  gifts,  that 
Vijnanesvara  and  others  think  it  necessary  to  add,  that  the 
six  classes  of  gifts  there  stated  are  not  exclusive  of  any 
other  sorts  of  property.  But  the  general  statement  which 
closes  §  2  will  be  found  in  Gautama,  cited  in  the  Mitak- 
shara, i.  1,  §  8.  ''  An  owner  is  by  inheritance,  purchase, 
partition,  seizure  or  finding  {q)."    But  this  is  a  definition 


(p)  See  tiansladoii  of  ihe  text,  ii.  148,  by  Montrion  and  Eoer,  and  Stender ; 
also  by  Dr.  Bornell,  Vamdrajab,  p.  45.  See  also  his  remarks,  Introd.  p.  18 1 
Mayr,  171. 

iq)  And  see  Mann,  z.  §  116,  where  he  points  out  seren  virtnons  modes  of 
acquiring  property,  the  last  three  of  which  at  all  erents  are  peculiar  to  men. 

35 
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of  ownership  in  general^  not  of  woman's  property,  specially 
so  called.  The  passage  of  the  Mitakshara,  therefore,  merely 
comes  to  this,  that  a  woman  may  acquire  property,  not  only 
by  the  special  modes,  which  give  it  peculiar  incidents  of 
alienability  and  snccession,  as  atridhanum,  strictly  so  called, 
but  by  any  other  mode  by  which  a  male  can  acquire  it. 
Then  at  §  3  he  makes  this  quite  clear  by  saying,  ''  The 
hunotMhnioal  term  woman's  property  conforms  in  its  import  with  its 
etymology,  and  is  not  technical,  for,  if  the  literal  sense  be 
admissible,  a  technical  acceptation  is  improper.''  That  is  to 
say,  he  gives  the  reader  express  notice  that,  when  he  uses 
the  word  stridhanum,  he  means,  not  "  woman's  property" 
specially  and  technically  so  called,  but  the  property  of  a 
woman,  vested  in  her  by  any  legal  means  (r).  Then  at  §  8 
he  says,  ''  A  woman's  property  has  been  thus  described. 
The  author  (that  is,  Tajnavalkya)  next  propounds  the 
distribution  of  it.  '  Her  kinsmen  take  it,  if  she  die  without 
issue.' "  The  question  is,  to  what  sort  of  property  does  this 
rule  apply  ?  Does  it  apply  to  stridhanum  in  its  technical,  or 
in  its  general,  meaning  ?  In  other  words,  does  it  apply  to  it 
as  defined  by  Tajnavalkya,  or  as  defined  by  Vijnanesvara  ? 
I  think  it  evidently  applies  to  it  in  its  former,  or  restricted 
sense.  The  rule  is  a  citation  of  the  second  of  the  three 
texts  of  Tajnavalkya.  It  follows  in  the  original  text  of 
Tajnavalkya  after  the  definition  given  by  him,  and  it  can 
only  apply  to  the  sorts  of  property  specified  by  Tajnavalkya. 
It  is  evidently  not  an  exhaustive  statement  of  the  mode  in 
which  all  property,  however  acquired  by  a  woman,  will 
devolve,  for  at  clauses  14,  20  and  30,  three  other  modes  of 


Text  of  the 
Mitaksharft 
discoMed. 


(r)  This  is  directly  opposed  to  the  use  of  the  word  by  Jimata  Vahana.  '*  That 
alone  is  her  peculiar  property  which  she  has  power  to  give,  sell,  or  use,  inde- 
pendently of  her  hnsband^s  control.*'  Daya  Bhaga,  iv.  1,  §  18.  80  KatVayiuia 
exdadee  from  the  term  Stridhanum  the  earnings  of  a  woman  or  what  she  has 
received  from  any  but  the  kindred  of  her  husband  or  parents,  8  Diff.  557. 
Property  inherited  by  a  woman  is  not  indaded  in  the  defimtion  of  B^dhannm 
by  the  Smriti  Chaniika,  ix.  1 ;  the  Mayukha,  iv.  10  j  the  Vivada  Ghintamani, 
256 ;  the  Madhaviya,  §  50  or  Varadiamh,  45.  On  the  other  hand  it  is  included  by 
the  Viramitrodaya,  221,  §  2  and  the  Sarasvati  Vilasa  S  264,  both  of  which 
follow  the  defimtion  given  in  the  Mitakshaia.  Also  by  Apaiarka,  Kamalakara 
in  the  Vivadatandava,  Nandapandita  in  the  Vaijayanti,  and  Vi^e^axa  in  the 
Madav^Kurijota.    See  Dr.  Jolly,  Leotores,  pp.  248— 251. 
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descent  are  mentioned.  These  modes  are  different  from 
tliat  specified  by  Yajnavalkya,  and  apply  to  property  whicli 
is  not  included  in  his  definition.  No  part  of  this  section  of 
the  Mitakshara  applies  io  terms  to  property  which  a  woman 
has  inherited  from  a  male.  But  the  reason  for  that  obvi- 
ously is,  that  the  devolution  of  such  property  had  been 
exhaustively  treated  in  the  former  sections  of  the  same 
chapter.  In  those  sections  he  explained  how  a  man's  pro- 
perty would  go  to  his  widow,  his  daughter,  his  daughter's 
son,  and,  in  default  of  them,  to  parents  and  others.  But 
if  the  section  now  under  consideration  applies  to  property 
inherited  by  a  woman  from  a  male,  the  result  would  be  that 
if  a  daughter  took  property  it  would  go  to  her  daughter,  or 
her  daughter's  son,  or  her  son's  son,  or  to  her  husband. 
But  this  is  a  line  of  descent  directly  opposed  to  everything 
in  the  parts  of  the  Mitakshara  which  expressly  treat  of  the 
descent  of  such  property.  In  short,  the  view  I  would  submit 
is  this.  Vijnanesvara  includes  under  the  term  stridhanum 
property  which  a  woman  has  acquired  in  any  way  whatever. 
The  descent  of  that  which  she  has  derived  from  a  male — that 
is  from  a  husband,  father,  or  son — ^is  treated  of  in  the  earlier 
sections  of  chap.  ii. ;  that  which  she  obtained  otherwise,  is 
treated  of  in  §  11  («).  Its  other  quality,  viz.,  alienability, 
he  appears  nowhere  to  discuss. 

§  567.  This  explanation  would  of  course  be  treated  as  Contrary 
wholly  inadmissible  by  those  who  consider  not  only  that  ^^^^^^' 
the  Mitakshara  includes  in  the  term  stridhanum  property 
inherited  from  a  male,  but  that  it  declares  that  such  property 
passes  at  the  death  of  the  female  to  her  heirs,  and  not  to 
those  of  the  last  male  owner  (t).  It  is  also  controverted 
by  Dr.  Jolly  {u),  on  the  ground  that  the  respect  due  to 
Yajnavalkya  makes  it  impossible  to  assume  that  Vijnanes- 
vara admitted  that  his  explanation  of  the  term  stridhanum, 

(»)  See  per  Holloway,  J.,  Kattama  Nachiar  v.  Dorasinga  Tevar^  6  Mad.  H.  C. 
at  i>.  840.  This  expliELXiatioii  would  deprive  the  passage  of  the  significance 
attributed  to  it  by  Sir  H.  S.  Maine.    Early  Institntiona,  821. 

it)  Banerjee,  Law  of  Marriage  and  Stridhanum,  301^804 ;  W.  A  B.  146,  823. 

(u)  Lectures,  246. 
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differed  from  or  extended  that  of  the  text  which  he  was 
explaining.  Consequently,  that  even  if  the  line  of  devolu- 
tion stated  in  §  8,  9  only  applies  to  the  stridhanum  referred 
to  by  Yajnavalkya,  still  that  stridhanum  musfc  be  taken 
with  his  own  explanation  of  what  he  supposed  Tajnavalkya 
to  have  meant.  The  argument  is,  that  although  Tajna- 
valkya, as  Dr.  Jolly  admits  (p.  243),  used  the  word  stridha' 
num  in  its  technical  sense,  as  excluding  property  inherited 
from  a  male,  Yijnanesvara  mistook  his  meaning,  and  there- 
fore intended  in  §  8,  9  to  specify  the  line  of  descent  appro- 
priate to  all  property  acquired  by  a  woman  in  any  manner 
whatever.  But  as  a  matter  of  fact  this  was  not  his 
intention,  because  as  I  have  already  pointed  out  (§  566) 
he  subsequently  gives  three  different  lines  of  descent  for 
different  sorts  of  stridhanum  in  §  14,  20  &  30.  If  there- 
fore these  sorts  of  property  are  not  included  in  §  8,  why 
should  we  assume  as  a  matter  of  necessary  inference  that 
property  inherited  from  a  male  is  so  included  ?  It  is  evident 
that 'there  are  two  distinct  questions.  First,  did  Yijna- 
nesvara mean  to  say  that  property  so  inherited  would 
pass  to  a  woman's  daughters,  and  the  daughters  of  those 
daughters  ?  Secondly,  how  are  we  to  account  for  the  fact 
that  the  most  influential  of  the  commentators  who  accept 
him  as  an  authority,  differ  from  him  upon  this  line  of  descent  ? 
The  Viramitrodaya,  as  already  stated,  accepts  the  wide 
explanation  of  the  Mitakshara  as  to  the  meaning  of  the 
word  stridharvum,  but  when  the  author  comes  to  the  line 
of  descent  he  expressly  states  that  the  heirs  of  the  husband 
take  his  property  after  the  death  of  the  widow.  For  this 
he  refers  to  the  text  of  Katyayana.  ''Let  the  sonless 
widow,  preserving  unsullied  the  bed  of  her  husband,  and 
abiding  with  her  venerable  protector,  only  enjoy  her 
husband's  property,  being  moderate  until  her  death,  after 
her  let  the  heirs  or  dayadas  take  it."  This  he  explains  as 
meaning  ''  after  her  let  the  husband's  heirs  or  dayadas,  i.e., 
those  that  are  entitled  to  take  his  undivided  property,  take 
also  what  remains  of  the  estate  of  a  separated  brother  after 
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the  enjoyment  thereof  by  his  wife ;  and  not  the  heirs  to 
the  estate  of  the  wife,  such  as  daughters  and  the  like"  {v). 
The  Mitakshara  contains  no  express  statement  to  this  effect, 
but  the  line  of  descent  to  the  separate  property  of  a  male 
given  in  Ch.  ii.  1 — 3,  seems  to  assume  such  a  rule.  This 
would  reconcile  those  sections  with  §  11.  It  would  also 
account  for  the  fact  that  the  commentators  who  undoubt- 
edly do  not  allow  the  property  of  a  male  to  go  to  a  woman's 
special  heirs,  never  appear  to  imagine  that  they  are 
differing  from  the  Mitakshara.  Again,  if  the  passage  in  Oannot  apply  to 
the  Mitakshara  is  to  be  taken  as  meaning,  that  all  property  ''^^^^• 
which  a  woman  takes  by  inheritance  goes  to  her  special 
heirs,  and  not  to  those  of  the  last  male,  the  same  rule 
should  apply  to  every  case  in  which  a  woman  inherits  in 
that  way ;  to  a  widow  or  a  mother,  as  much  as  to  a  sister 
or  a  daughter.  Such  a  devolution  in  the  case  of  property 
inherited  by  a  widow  is  directly  opposed  to  the  whole 
theory  of  the  Mitakshara,  and  to  the  usage  of  every  part 
of  India.  This  very  text  of  the  Mitakshara  has  been,  on 
two  occasions  at  least,  pressed  upon  the  Judicial  Committee 
as  an  argument  for  holding,  that  a  widow  has  greater 
power  over  property  inherited  from  her  husband  in  provinces 
governed  by  that  law,  than  elsewhere.  But  the  argument 
has  always  failed,  and  it  is  thoroughly  settled  that  a  widow 
takes  only  a  restricted  estate,  and  that  at  her  death  it 
passes  to  her  husband's  heirs  (w).  And  this  is  admitted 
in  its  fullest  sense  by  the  High  Court  of  Bombay  (x).  It  is 
also  admitted  by  the  Courts  of  all  the  Presidencies  that  the  HeldinappUca- 
mother  and  grandmother,  when  inheriting  from  a  son  or  ^^®  ^  mothor. 


(v)  Viiamitrodaya,  186, 140.  ^  West,  J.,  says  (11  Bom.  p.  806).  "  As  to  Madras, 
the  authority  there  of  the  Smriti  Ohandrika  and  the  Madhaviya,  which  reject 
the  fandamental  notion  of  the  Mitakshara  as  to  women's  rights  prevent  any 
identity  between  its  law  and  that  of  Bombay." 

{w)  Thakoor  v.  Rai  BaluJc  Ramy  11 M.  I.  A.  189, 178 ;  S.  0. 10  Snth.  (P.  0.)  8 ; 
Bkugwandeen  ▼.  Myna  Baee,  ib,  487,  609 :  S.  C.  9  Suth.  (P.  0.)  28  j  Collector 
&[  Maeulwatam  v.  Cavaly  Vencata,  8  M.  I.  A.  629 ;  S.  G.  2  Sath.  (P.  C.)  69 
Vivada  Chintamani,  261 ;  Keerut  ▼.  Koolahul,  2  M.  I.  A.  881 ;  S.  0.  6  Suth. 
(P.  O.)  181. 

(a)  Per  curiam^ Prcmjeevcmdas ▼.  DeiocooverJmee,  1  Bom.  H.  0. 180:  Jamt- 
yatram  ▼.  Bat  Jamtna,  2  Bom.  H.  0.  10;  Ldkehmibai  ▼.  Oanpat  Moroha. 
4  Bom.  (0.  0.  J.)  163 ;  Bhaskar  v.  Mdhadev,  6  Bom.  H.  0.  (0.  C.  J.)  1. 
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grandson^  take  an  estate  similar  in  all  respects  to  that  of  a 
widow  (y).  If  so,  the  presumption  is  very  strong  tliat  the 
passage  should  be  interpreted  in  the  case  of  other  female 
heirs,  so  as  to  admit  of  a  similar  application. 

a^hL  ^  ^^'    ^^®  ^^'y  other  female  who  can  inherit  to  a  male, 

except  in  Bombay,  is  a  daughter.  That  property  which 
she  takes  as  daughter  does  not  pass  from  her  as  stri- 
dhanum,  is  evident,  from  the  circumstance  that  where  there 
are  several  daughters,  each  of  whom  has  sons,  no  son  takes 
till  all  the  daughters  are  dead,  and  then  all  take  per  capita 
(§  519),  that  is,  they  take  as  direct  heirs  to  the  male  ances- 
tor, and  not  as  representing  their  mothers.     It  has  been 

Bengal.  repeatedly  decided  by  the  Bengal  Courts,  not  only  in  cases 

under  the  Daya  Bhaga,  but  also  under  Mithila  and  Mitak- 
shara  law,  that  the  estate  of  a  daughter  exactly  corresponds 
to  that  of  a  widow,  both  in  respect  to  the  restricted  power 
of  alienation,  and  to  its  succession  after  her  death  to  her 
father's  heirs,  and  not  her  own  {z) .  The  same  point  has 
been  twice  decided  in  a  similar  manner  by  the  High  Court 

Madms.  of  Madras,  after  a  full  examination  of  the  passage  in  the 

Mitakshara,  and  of  the  Bombay  authorities  which  have 
taken  a  different  view  (a).  The  rulings  of  these  Courts 
have  been  affirmed  by  the  Privy  Council.    The  law  as  to 

(y)  1  W.  MacN.  26 ;  2  W.  MacN.  125,  209;  8  Dig.  505.  See  as  to  Bengal, 
Bijya  v.  Unpooma,  1  S.  D.  162  (215) ;  Nvfur  v.  Ram  £bomar,4S.  D.  310  (898) ; 
Bhyrohee  v.  Nuhkissen,  6  S.  D.  53  (61) ;  Hemlutta  v.  Goluchehunder,  7  8.  D. 
108  (127) ;  Rughoher  v.  Mt.  Tulaahee,  S.  D.  of  1847,  87.  Aa  to  MitUIa, 
Vivada  Chiutamani,  268 ;  Punchanund  y.  LaUharif  8  Satn.  140.  As  to  Madras, 
Bachiraju  v.  VenkatappadUf  2  Mad.  H.  C.  402  j  Kutti  t.  RadakristTia,  8  Mad. 
H.  C.  88 ;  Vellanki  ▼.  Venkataj  41  A.  1, 8 ;  S.  G.  1  Mad.  174 ;  8. 0. 26  Sath.  21. 
As  to  Bombay.  Vinayek  t.  Luxumeebaeet  1  Bom.  H.  G.  117;  Naraappa  v. 
Sakharam,  6  Bom.  H.  0.  (A.  G.  J.)  215.  As  to  the  N.-W.  P.,  Phukwr  r. 
Ranjit,  1  All.  661 ;  Sakhram  t.  Sitahai,  8  Bom.  858 ;  D/umdu  r.  Chingabai, 
ih,  8iS9 ;  per  curiam,  Bharmangavda  r.  Budrapgavda,  4  Bom.  187 ;  Tuljaram 
T.  Mathwradas,  5  Bom.  670. 

{z)  Daya  Bhaga,  xi.  2,  §  80;  1  W.  MacN.  21 ;  2  W.  MaoN.  224;  F. MacN.  7; 
Ounga  Mya  v.  Kishen  Kishore,  8  8.  D.  128  (170) ;  Qo8aien  v.  Mt  Kishm^ 
6  8.  D.  77  (90),  from  Bengal,  Gyan  v.  Dookhum,  4  8.  D.  880  (420) ;  Deo 
Perihad  v.  Lujoora,  20  Snth.  102  ;  8.  G.  14  B.  L.  B.  245  (note),  from  Mithila, 
Chotay  v.  Chunnoo,  14  B.  L.  B.  285;  S.  G.  22  8ath.  496,  Benares  law ;  where 
the  Bombay  decisions  were  considered  and  disapproved.  AiBimed  in  P.  G.  6 1. 
A.  16 ;  8.  C.  4  Gal.  744. 

(a)  Ser^amalathammal  r.  Valaynda,  8  Mad.  H.  G.  812 ;  Kattama  Nachiar  t. 
DoroMTMa  Tevar,  6  Mad.  H.  G.  810;  Muttu  Faduganadha  ▼.  Dortuinga  Tevar. 
290,  8  1.  A.  99 ;  8.  0.  8  Mad.  290. 
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danghters  may  therefore  be  taken  to  be  tie  same  as  that 
which  governs  widows  and  mothers  in  every  part  of  India 
except  in  Bombay. 

§  569.  In  Bombay  the  Conrts  divide  female  heirs  into  two  R^«  "» Bombay 
classes.  Those  who  by  marriage  have  entered  into  the  gotra  estate  taken  by 
of  the  male  whom  they  sncceed,  take  an  estate  similar  to  *  ^®°^®  ^^' 
that  of  a  widow.  Those  who  are  of  a  different  gotra,  or  who 
upon  their  marriage  will  become  of  a  different  gotra  from 
the  last  male  owner,  take  absolutely.  Under  the  former 
head  fall  a  widow,  mother,  grandmother,  &c.,  and  the  widow 
of  a  sapinda  succeeding  under  circumstances  similar  to  those 
under  which  Mankuvarbai  succeeded  in  the  case  of  LaU 
luhhai  V.  Mankuvarbai  (6) .  Under  the  latter  head  are  ranked 
a  daughter,  sister,  niece,  grandniece,  and  the  like  (c).  In 
examining  the  cases  in  which  this  rule  has  been  applied,  one 
is  struck  by  the  uniformity  of  the  decisions  in  themselves, 
as  contrasted  with  the  weakness  of  the  reasoning  on  which 
they  rest.  The  absolute  right  of  the  daughter,  sister,  &c., 
is  rested  upon  texts  of  the  Mayukha,  which  seem  unable 
to  support  the  conclusion  which  is  drawn  from  them,  and 
upon  a  continued  reference  to  the  definition  of  the  word 
stridhanum  in  the  Mitakshara,  from  which,  since  the  recent 
decisions  of  the  Privy  Council  (d),  no  inference  can  be  drawn. 
It  is  probable,  however,  that  in  this  case,  as  in  that  of  the 
female  sapinda  discussed  in  §  488,  the  pundits  and  judges, 
in  their  zeal  for  written  authority,  have  striven  to  maintain 
by  express  texts  a  practice  which  could  have  been  sufficiently 
supported  by  long  established  and  inveterate  usage.  In  the 
judgment  in  which  the  above  rule  was  laid  down,  Westropp, 
C.  J.,  expressly  relies  upon  a  long  course  of  practice,  followed 
by  the  High  Court  in  numerous  unreported  cases,  and  by  the 
legal  profession  in  advising  upon  titles,   any  departure 


(b)  2  Bom.  888 ;  aid,  mh  nomine^  Lulluhhoy  t.  Cassihaiy  7 1.  A.  212 }  S.  0. 5 
Bom.  110. 

(c)  Tuljaram  ▼.  Maihuradat,  5  Bom.  662,  670. 
id)  Ante,  §  567,  568. 
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from  which  woald  canse  mnch  confasion  and  injustice 
throughout  the  Presidency  (a). 

D^ooTer-  §  570.  The  leading  case  as  to  the  rights  of  daughters, 

is  one  known  as  Dewcooverbaeea  case  (/),  decided  on  the 
Equity  side  of  the  Supreme  Court,  in  1859.  There  an  estate 
passed  first  to  the  widows,  and  then  to  the  daughters. 
Bausse,  C.  J.,  said  as  to  the  latter, ''  What  then  is  the  nature 
of  the  estate  they  take  ?  Here  again  there  are  differences  of 
opinion,  but,  dealing  with  the  question  according  to  the  three 
works  I  have  mentioned  (Manu,  Mitakshara,  Mayukha),  we 
find  quoted  in  the  Mayukha  (iv.  8,  §  10)  a  passage  from 
Manu.  '  The  son  of  a  man  is  eyen  as  himself,  and  the 
daughter  is  equal  to  a  son ;  how  then  can  any  other  inherit 
his  property,  but  a  daughter  who  is  as  it  were  himself  (g)/ 
With  reference  to  this  point  also  I  consulted  the  Shastries, 
both  here  and  at  Poena,  and  enquired  whether  daughters 
could  alienate  any,  and  what  portion,  of  the  property 
inherited  from  a  father  who  -died  separate  ?  The  answer 
was,  that  daughters  so  obtaining  property  could  alienate 
it  at  their  will  and  pleasure ;  and  in  this  the  Shastries  of 
both  places  agreed,  both  also  referring  to  the  above  text 
in  the  Majrukha  as  the  authority  for  that  position.  On 
reviewing  all  accessible  authorities,  I  have  come  to  the 
conclusion  that  daughters  take  the  immovable  property 
absolutely  from  their  father  after  their  mother's  death.'' 

This  ruling  as  to  a  daughter's  estate  has  been  followed 
in  other  cases  in  the  Bombay  Courts  which  are  cited  below 
(A),  and,  as  will  be  seen  hereafter  (§  572),  has  received  the 
implied  assent  of  the  Judicial  Committee.     On  the  other 


(«)  5  Bom.  p.  672.    See  also  11  Bom.  p.  SIS. 

(/)  1  Bom.  U.  0. 180 ;  Vinayeck  v.  Luwumeebaee,  9 M.  I.  A.  528,  note;  S.  C. 
8Suth.  (P.O.)  41. 

(a)  Manu,  ix.  §  180.    See  tlus  text  disoiuned,  ante.%  479. 

Ih)  Navalram  r.  Nandlcishor,  1  Bom.  H.  G.  209 :  Yijiarangam  v.  Lak^humati, 
8  Bom.  H.  O.  (O.  C.  J.)  244 ;  HaribhatY,  Damodarhhatf  8  Bom.  171 ;  per  curiam, 
Bharmangavda  v.  Rudrapgavda,  4  Bom.  187 ;  Tuljaram  v.  Mathuradas^  6  B<nn. 
670;  Buiakhidas  t.  Keskavlal,  6  Bom.  85;  Bhagirdhibai  t.  Kahnu^irav,  11 
Bom.  285. 
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hand,  there  are  early  cases^  foanded  upon  the  opinions  of 
the  Surat  Shastries,  in  which  it  has  been  held  that  a 
daughter,  inheriting  from  her  father,  could  not  alienate 
the  property  without  the  consent  of  her  son  (i).  In  the 
3rd  edition  of  West  and  Biihler's  Digest  (p.  432)  the  learned 
editors  after  referring  to  the  above  decisions  say,  '^  But 
in  Muttuvadaganadha  v.  DoraHnga  Teva/r  (fc)  the  Judi- 
cial Committee  say  definitively  that  the  Mitakshara  is  not 
to  be  construed  as  conferring  on  any  '  woman  taking  by 
inheritance  from  a  male  a  stridhana  estate  transmissible  to 
her  own  heirs/  It  would  seem,  therefore,  that  the  heritage 
taken  by  daughters  must  in  future  be  regarded  as  but  a 
life-interest,  whether  with  or  without  the  extensions  recog- 
nised in  the  case  of  a  widow,  except  in  cases  governed  by 
the  Vyavahara  Mayukha,  iv.  10,  §  25,  26.  See  2  W.  MacN. 
57."  The  Bombay  High  Court  in  a  recent  case  has  signi- 
fied its  approval  of  this  view  (Z).  It  seems  also  to  be 
admitted  that,  so  far  as  the  absolute  right  of  a  daughter 
was  founded  upon  the  theory  that  the  property  which  she 
inherited  was  her  stridhanum,  such  a  theory  would  not  be 
admitted  by  the  Shastries  of  Quzerat  as  consistent  with 
their  interpretation  of  the  Mayukha  (m). 

§  571.     As  regards  the  right  of  sisters,  the  only  decisions  Right  of  8iBter«, 
available  are  from  Bombay,  since,  with  the  exception  of  a 
single  case  in  Madras,  their  claim  is  not  recognized  in  other 
parts  of  India.     The  rulings  of  the  Bombay  High  Court 
are  to  the  effect  that  they  take  an  absolute  interest. 

In  the  first  case  (n)  Bhugwantrao  died,  leaving  a  will  by  Vinayek  v. 
which  he  bequeathed  all  his  property  to  Luxumeebaee  and 

(i)  Poonjea  ▼.  Prankoonwar,  I  Bor.  178  [194] ;  Krishnaram  r.  ML  BKwkee^ 
a  Bor.  829  [362]. 

(fc)  8 1.  A.  99, 109. 

(0  Dalpat  Narotam  r,  Bhagvan  Khuahalf  9  Bom.  801,  808. 

(m)  Per  curiam^  Navalram  v.  Nandkishor,  uh.  8uh,  Steele,  64,  note,  67 }  p€r 
cwriamt  9  Bom.  p.  808. 

(n)  Vinayek  v.  Lumumeebaee,  1  Bom.  H.  C.  117 ;  affi/rd^  ^  M.  I.  A.  616 ;  S.  C. 
8  Snth.  (P.  0.)  41 :  followed  Bhaskar  Trimhak  r,  Mahadev,  6  Bom.  H.  G. 
(O.  C.  J.)  1. 

86 
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his  infant  son  Gujannn^  and  made  his  wife  sole  execntrix. 
Gnjanun  snrviyed  him^  and  then  died  an  infant.  The 
plaintiffs^  nephews  of  Bhngwautrao^  filed  their  bill  against 

Yenkoba. 

, ^ , 

Bhngwantrao.  Animdiao. 

s  LaxnmeelNiee,  Defendant.  | 

I  Yinayek  Annndrao  &  on., 

i ! 1  PlainiifEr. 

Gnjanon.  8  danghten,  Defendants, 

the  widow  and  daughters.  They  prayed  for  a  declaration 
that  the  widow  was  only  entitled  for  life,  and  that  they 
were  entitled  as  next  heirs  in  remainder.  It  is  stated  that 
the  bill  set  out  varions  acts  and  omissions  amounting  to 
waste,  and  charged  Luxumeebaee  with  attempting  to  adopt. 
It  prayed  that  she  should  be  restrained  from  selling  or  dis- 
posing of  any  part  of  the  estate,  from  committing  waste, 
and  from  adopting.  The  bill  was  demurred  to,  so  that  all 
the  allegations  contained  in  it  were  taken  as  true. 

BiflterBsaidto  The  whole  argument  turned  upon  the  asserted  right  of 

take  abwlutely.  ^.j^^  plaintiffs  as  next  heirs  after  the  widow.  The  Court  held 
that  the  persons  to  succeed  after  Luxumeebaee  were  the 
heirs  of  Gujanun,  and  that  according  to  the  Mayukha  those 
heirs  were  his  sisters,  the  defendants,  and  not  his  cousins, 
the  plaintiffs.  This  decision  was  confirmed  by  the  Privy 
Council.  But  at  the  end  of  their  judgment  (o),  the  Supreme 
Court  said,  that  as  to  the  mode  in  which  sisters  take  it  would 
appear  by  analogy  that  they  take  as  daughters.  As  it  had 
been  decided  by  Dewcooverhaee's  case  that  the  daughters 
of  a  man  take  absolutely,  so  therefore  do  the  sisters.  In 
confirming  this  decision,  the  Judicial  Committee  said  (p), 
*'  They  consider  that  in  Bombay  at  least  the  sisters  in  such 
a  case  as  this  are  the  heirs  of  the  brother.  The  consequence 
is,  that  in  whatever  possible  manner  the  will  of  the  testa- 
tor is  read,  the  entire  interest  in  the  property  must,  we 

(o)  1  Bom.  H.  C.  124. 
ip)  9  M.  I.  A.  638. 
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think^  be  viewed  as  vested  ia  the  widow  and  her  daughters, 
or  some  or  one  of  them,  and  that,  therefore,  the  appellants 
here,  the  sons  of  the  brother  of  the  testator,  are  suing  in  a 
matter  in  which  they  have  not  shewn  the  slightest  interest, 
nor  with  which  they  have  any  concern.  The  result  is,  that 
in  their  Lordships'  opinion  the  demurrer  was  rightly  allowed, 
and  that  the  appeal  should  be  dismissed  with  costs." 

§  572.  The  force  of  these  decisions  consists  in  the  fact 
that  they  were  given  upon  demurrer.  If,  therefore,  the  bill 
alleged  acts  of  waste  which  would  have  entitled  reversioners 
coming  in  after  the  sisters  to  an  injunction,  then,  inasmuch  as 
the  demurrer  admitted  the  allegations  in  the  bill,  the  deci- 
sion is  conclusive  that  the  estate  was  vested  absolutely  in  the 
daughters,  after  the  widow's  life  estate.  In  consequence  of 
a  suggestion  which  was  made  in  previous  editions  of  this 
work,  that  the  general  allegation  of  waste  might  not  have 
been  put  in  any  form  which  would  have  supported  a  decree, 
Westropp,  O.J.,  in  a  judgment  already  referred  to  (q), 
stated  that  he  had  sent  for  the  original  record  of  the  suit. 
It  appeared  from  it  that,  amongst  other  specific  charges  of 
waste  committed  by  Luxumeebaee,  paragraph  13  of  the  bill 
contained  the  following  statement.  "  The  defendant  Liixu^ 
meebctee  has  sold  the  said  piece  of  land  situate  at  WarU, 
forming  part  of  the  immovable  estate  of  her  deceased 
husband,  and  is  still  attempting  to  sell  part  of  the  immovable 
property  of  her  said  husband,  with  a  view  of  appropriating 
the  money  to  her  own  use,  although  she  did  not  and  does 
not  pretend  that  there  was  or  there  is  any  necessity  for  the 
said  sale,  and  several  brokers  have,  during  the  last  year  and 
a  half,  at  her  request,  gone  into  the  bazar  at  Bombay,  and 
on  several  occasions  offered  the  said  last  mentioned  property 
for  sale.''  Upon  this  the  learned  Chief  Justice  correctly 
remarks.  '^  This  paragraph  (the  Iruth  of  which  for  the 
purpose  of  the  demurrer  was  admitted)  was  alone  quite 
sufficient  to  support  a  decree  and  injunction,  if  the  plaintiffs 

({)  Tuljaram  t.  Mathuradas,  5  Bom.  p.  671. 


Digitized  by 


Google 


686 


WOMAN'S  ESTATE 


Desoont  of 
property  taken 
abeolately  by  a 
female  heir. 


had  any  interest  in  the  property^  the  subject  of  the  suit. 
The  Supreme  Court  and  Privy  Council,  however,  held  that 
the  plaintiffs  had  not  any  interest,  reversionary  or  otherwise, 
in  the  property/'  It  will  be  observed  that  the  plaintiffs 
rested  their  whole  case  on  the  assertion  that  they  were 
next  in  succession  to  the  widow,  and  that  the  sisters  were  not 
heirs  at  all.  The  question  of  heirship  appears  to  have  been 
the  only  one  argued,  and  no  point  seems  to  have  been  made, 
that  the  sisters,  even  if  they  were  heirs,  only  took  a  limited 
estate.  The  Supreme  Court,  however,  decided  that  the 
quality  of  a  sister's  estate  must  be  taken  to  be  the  same  as 
that  of  a  daughter's  estate.  They  assumed  that  Dewcoover- 
baee^s  case  had  settled  that  this  latter  estate  was  an  absolute 
one.  Sir  Michael  Westropp  says  (r),  ''  the  appellants  in 
Vinayek  v.  Luxumeebaee  resorted  to  her  Majesty's  Privy 
Council  against  the  advice  given  to  them  by  counsel."  As 
he  states  that  the  decisions  in  that  case  and  in  Dewcoover^ 
haee's  case  *'  were  in  accordance  with  the  pre-existing  tradi- 
tions in  that  Court  and  in  the  legal  profession  in  Bombay,"  it 
is  probable  that  counsel  in  England  were  instructed  that  the 
question  of  heirship  was  the  only  point  open  to  argument. 
The  result  is,  that  there  is  a  tacit  recognition  by  the  Privy 
Council  that  both  daughters  and  sisters  take  an  absolute 
estate  in  property  which  they  inherit  from  father  or  brother. 

§  573.  A  much  more  difficult  question  is  as  to  the  line  of 
descent  appropriate  to  property  which  has  been  taken  as 
her  absolute  estate  by  a  female  inheriting  to  a  male.  In 
some  of  the  earlier  Bombay  decisions  this  question  was 
answered  summarily  by  saying  that,  as  she  took  the 
property  as  her  atridhanum,  it  must  necessarily  pass  from 
her  to  those  persons  who,  under  the  texts  of  the  Mitakshara, 
II,  11,  §  8, 9,  are  the  heirs  to  such  property  («).  A  different 
decision  was  lately  given  by  Mr.  Justice  West  in  the  case 
of  Vijiarangam  v.  Lakshuman  {t). 


(r)  5  Bom.  672. 

(*)  N<MHUram  v.    Nandkishor^  1   Bom.   H. 
Mahadev  Sanm,  6  Bom.  H.  G.  (O.  C.  J.)  1. 
(e)8Bom.  B.C.  (O.C.J.)  244. 


C.  209;    BhasJcar  Trimbak  t. 
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There  certain  property  descended  from  Vithoba  to  Bapn^  Special  descent 

of  inherited 
Yitholia*  Btridhannm. 

t ' \  r ' \ 

Lakshuman.  Bhagirthi,    =    Bapn,  ThamaDai. 

died  1840.  died  1848. 

TeenixLi,  died  1869. 

and  from  him  to  his  daughter  Yesubai.  At  her  death  Lak- 
shnman,  her  mother's  brother^  and  Thamabai^  her  father's 
sister,  each  claimed  to  carry  on  a  snit  in  which  she  was 
engaged  in  reference  to  the  property.  It  was  decided  that 
Thamabai  was  entitled.  A  most  elaborate  judgment  was 
pronounced  by  Mr.  Justice  West,  in  which  he  naturally 
took  the  same  view  upon  the  subject  of  atridhanum  that  had 
been  propounded  by  the  learned  editors  of  West  andfiiihler's 
Digest  {u).  He  held  that  the  property  which  had  descend- 
ed to  Yesubai  from  her  father  was  her  stridhanum.  But 
according  to  the  Mayukha  (iv.  10,  §  26),  inherited  property, 
though  it  is  atridhanum,  not  being  one  of  those  kinds  of 
atridhanum  for  which  express  texts  prescribed  exceptional 
modes  of  descent,  goes  on  the  woman's  death  to  her  sons 
and  the  rest,  as  if  she  were  a  male,  and  this  notwithstand- 
ing her  having  daughters.  This  being  so,  the  property 
inherited  by  Yesubai  would,  in  the  absence  of  descendants, 
go  to  her  parents,  just  as  if  she  had  been  their  only  son,  and 
failing  them  to  the  paternal  grandmother  and  the  aapindaa 
of  the  father,  the  gotrajaa  taking  precedence  over  the  bhinna^ 
gotraa.  But  according  to  the  doctrine  of  Western  India, 
a  female  who  is  bom  in  the  family  is  a  gotraja  aapinda. 
Therefore  Thamabai  (though  married)  was  the  next  heir. 

§  574.  This  view  practically  gets  rid  of  the  idea  that  pro-  Descent  accord 
perty,  inherited  by  a  daughter,  would  pass  to  her  heirs  in  the 
line  of  descent  of  atridhanum  properly  so-called.  It  would 
make  it  go  in  a  new  line  of  descent,  as  if  she  were  a  male. 
But  even  then  it  might  go  to  her  daughters,  which  is  contrary 
to  the  law  of  Mitakshara.  But  it  is  very  questionable 
whether  Nilakantha  meant  anything  of  the  sort.     The  trans- 


ing  to  Mayukha. 


(u)  W.  &  B.  2nd  ed.  481,  8rd  ed.  146,  828. 
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lation  of  the  passage  referred  to  by  Mr.  Justice  West  (v)  is 
as  follows : — '^  It  is  clear  that  although  there  bo  daughters 
the  sons  or  other  heirs  still  succeed  to  the  mother's  estate,  as 
far  as  it  is  distinct  from  the  part  already  described  (as  subject 
to  the  peculiar  devolution  under  texts  applicable  to  particular 
species  of  stridhanum)  J '  The  meaning  of  this  appears  to  me 
to  be,  "  the  mother's  estate  does  not  descend  according  to 
the  rules  applicable  to  stridhanum,  but  is  taken  by  such 
heirs,  being  sons  or  otherwise,  as  would  have  taken  it  if  the 
accident  of  its  falling  to  a  woman  had  never  occurred/' 
Where,  therefore,  the  property  had  come  to  the  mother  from 
a  male,  it  would  return  to  the  heirs  of  that  male.  This  is 
precisely  the  law  of  the  Mitakshara  as  I  understand  it. 

According  to  §  575.  The  learned  Judge  then  went  on  to  pronounce  his 

views  as  to  the  law  of  the  Mitakshara  {w).  He  considered 
that  according  to  it,  property  inherited  by  a  woman  would 
pass  like  stridhanum,  strictly  so-called.  In  this  particular 
case,  as  Yesubai's  marriage  was  in  the  Asnra  form,  her  stri^ 

Mitakshara  law.  dhanum  would  go  to  her  parents  and  their  next  of  kin.  But 
as  by  marriage  Bagirthi  would  pass  into  the  family  of  her 
husband,  the  sapindas  of  Bagirthi  and  Bapu  would  be,  in 
the  first  instance,  Bapu's  blood  relations,  of  whom,  according 
to  Western  law,  Thamabai  was  the  nearest  living.  Accord- 
ing to  either  principle  of  descent,  Thamabai  was  the  heir. 

As  the  case  was  necessarily  decided  by  the  law  of  the 
Muyukha,  of  course  everything  said  by  the  learned  Judge 
as  to  the  different  system  of  the  Mitakshara  was  obiter 
dictum.  But  it  is  important  to  observe,  that  exactly  the 
same  result  would  have  been  arrived  at  upon  the  doctrines 
laid  down  in  Bengal  and  Madras.  According  to  them, 
on  the  death  of  Yesubai,  the  property  would  go  to  the 
person  who  was  next  heir  to  Bapu,  the  last  male  holder. 
But  in  Western  India,  his  sister  was  clearly  the  nearest 
heir.       Westropp,   O.J.,    assented    to  the  conclusions   of 


(i)  8  Bom.  H.  C.  (O.  0.  J.)  260. 


(w)  8  Bom.  H.  C.  (O.  C.  J.)  261. 
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his  learned  colleague,  but  gave  no  opinion  as  to  his  reasoning. 
He  merely  said,  that  according  to  the  Mayukha,  Thamabai 
was  the  heir.  This  she  undoubtedly  was  on  any  view  of 
the  law. 

§  576.  In  the  latest  case  in  which  a  similar  point  arose  («) 
descent  had  to  be  traced  from  a  daughter  who  had  inherited 
from  her  father.  The  parties  lived  in  Guzerat  and  were 
therefore  governed  by  the  Mayukha.  This  being  so  it  was 
held  that  the  daughter  took  an  absolute  estate.  Then 
followed  the  question  how  this  descent  was  to  be  traced. 
Sargent,  C.  J.,  referring  to  the  rule  laid  down  by  Mr.  Justice 
West,  and  to  the  suggestion  of  this  author,  (§  573,  574) 
treated  the  interpretation  of  the  passage  in  the  Mayukha 
as  still  open  to  question.  In  this  case  also  the  same  person 
took  as  heir  under  either  interpretation.  So  it  was  unneces- 
sary to  express  any  opinion  upon  the  rival  views. 


§  577.  Partition  is  another  mode  by  which  the  property  Proijerty 
of  a  male  may  come  into  the  hands  of  a  female.  This,  ^rtiUon.^ 
however,  can  hardly  ever  take  place  except  in  Bengal.  In 
Southern  India  women  never  appear  to  take  upon  partition 
anything  more  than  a  life  provision  for  maintenance.  And 
though  the  contrary  rule  is  asserted  as  to  the  other  pro- 
vinces governed  by  Mitakshara  law,  the  cases  seem  very 
rare  (y).  In  two  early  cases  which  came  before  the  Supreme 
Court  of  Calcutta,  where  a  share  was  decreed  to  a  widow 
on  partition,  the  Court  seems  at  first  to  have  treated  her 
share  as  governed  by  the  laws  which  regulate  the  right  of 
a  woman  over  property  given  to  her  by  her  husband,  and 
not  by  those  which  relate  to  property  inherited  from  him  (z) . 
Consequently,  in  each  case  their  first  decree  was  that  she 
should  take  the  movable  property  absolutely,  and  the 
immovable  only  for  life.     But  in  each  case  they  reviewed 

(»)  Ddlpat  Narotam  t.  Bhagvan  Khushal^  9  Bom.  801. 
(y)  Ante^  §  487—441 ;  Oooroohuksh  v.  Lutehman^,  Mad.  Deo.  of  1850, 01. 
(«)  Hee  as  to  the  diatinction,  ptr  curiam,  Bhugwandeen  v.  Myna  Bae;  11 
M.  I.  A.  610  J  S.  C.  9  Suth.  (P.  C.)  23. 
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their  decree,  and  ordered  that  she  slioald  take  the  whole  to 
be  enjoyed  in  the  manner  prescribed  by  Hinda  law ;  that 
is,  for  a  widow's  estate.  The  Court  Pandits  *' expressly 
declared  that  the  mother  who  took  upon  partition,  and  the 
widow  who  succeeded  to  her  husband's  property,  stood  upon 
the  same  footing  with  regard  to  their  interests  in  the  estates 
(a)."  The  Judicial  Committee  treat  it  as  an  open  question, 
whether  a  widow  taking  a  share  on  partition  does  not  take 
an  absolute  interest  in  that  share,  though  they  observe  that 
in  a  case  coming  from  Lower  Bengal,  the  contrary  had  been 
decided  by  themselves  (&).  Of  course  it  would  be  different 
if,  by  the  terms  of  the  partition,  the  widow  or  mother  took 
an  absolute  estate  (c).  Jngannatha  seems  to  be  of  the  con- 
trary opinion,  so  far  as  it  is  possible  to  make  out  what  his 
opinion  is  {d) .  But  upon  analogy  there  can  be  no  reason 
why  a  woman  who  takes  part  of  a  property  on  partition 
between  her  sons,  should  have  a  larger  interest  than  if  she 
had  taken  the  whole  in  the  absence  of  sons.  Apararka  in- 
cludes the  share  received  by  a  wife  or  mother  on  partition 
under  the  head  of  stridhanum  (e).  This  of  course  leads  to  no 
necessary  inference  that  she  has  an  absolute  power  of 
disposal  over  it  (/). 

Her  power  of  §  578.  ExTiNT  OF  A  Woman's  Estate. — ^The  nature  of  a 

^P<>8al  woman's  estate  must,  as  already  stated,  be  described  by  the 

restrictions  which  are  placed  upon  it,  and  not  by  terms  of 
duration.  It  is  not  a  life  estate,  because  under  certain  cir- 
cumstances she  can  give  an  absolute  and  complete  title.  Nor 
is  it  in  any  sense  an  estate  held  in  trust  for  reversioners. 
Within  the  limits  imposed  upon  her,  the  female  holder  has 


(a)  Cosnnaut  ▼.  Hwrrosoondry^  aflDjrmed  on  appeal  to  P.  C,  2  M.  Dig.,  196  • 
F.  MacN.  79, 86, 88 ;  V.  Darp.,  97 ;  Qooroopershad  v.  Seebchunder,  F.  MaoN.  ©! 
78  ;  Kamikhafrasad  t.  Jagadamha,  6  B.  L.  B.  508. 

(b)  Per  curiam,  }1  M.  I.  A.  614,  supra,  referring  apparently  to  Co9sinaut  t. 
Hurrosoondrvy  supra,  note  (a). 

(c)  Bolye  Chund  v.  Khetterpaul,  U  B.  L.  B.  459 ;  SampershadY.  Chaineram, 
1  N.-W.  P.  10. 

(d)  8  Dig.,  22. 

(e)  Jolly,  Lect.  250.  See  the  Bubject  disoossod  by  West,  J.,  11  Bom.  p.  803 :  W. 
and  B.  780. 

(/)  See  Yiramit.,  p.  222.    Ante,  S  6^* 
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the  most  absolute  power  of  enjoyment.  She  is  accountable 
to  no  one^  and  fully  represents  the  estate^  and  so  long  as  she 
is  alive  no  one  has  any  vested  interest  in  the  succession.  On 
the  other  hand,  the  limitations  upon  her  estate  are  the  very 
substance  of  its  nature,  and  not  merely  imposed  upon  her  for 
the  benefit  of  reversioners.  They  exist  as  fully  if  there  are 
absolutely  no  heirs  to  take  after  her,  as  if  there  were.  Acts 
which  would  be  unlawful  as  against  heirs  expectant,  are 
equally '  invalid  as  against  the  Sovereign  claiming  by  defined  by 
escheat  (g) .  The  principles  which  restrict  a  widow  were  laid  mittee. 
down  by  the  Judicial  Committee  in  the  case  cited  above,  as 
follows:  "It  is  admitted,  on  all  hands,  that  if  there  be 
collateral  heirs  of  the  husband,  the  widow  cannot  of  her 
own  will  alien  the  property  except  for  special  purposes. 
For  religious  or  charitable  purposes,  or  those  which  are 
supposed  to  conduce  to  the  spiritual  welfare  of  her  husband, 
she  has  a  larger  power  of  disposition  than  that  which  she 
possesses  for  purely  worldly  purposes.  To  support  an 
alienation  for  the  last,  she  must  show  necessity.  On  the 
other  hand,  it  may  be  taken^s  established  that  an  alienation 
by  her  which  would  not  otherwise  be  legitimate,  may  become 
so  if  made  with  the  consent  of  her  husband^s  kindred.  But 
it  surely  is  not  the  necessary  or  logical  consequence  of  this 
latter  proposition,  that  in  the  absence  of  collateral  heirs  to 
the  husband,  or  on  their  failure,  the  fetter  on  the  widow's 
power  of  alienation  altogether  drops.  The  exception  in 
favour  of  alienation  with  consent  may  be  due  to  a  presump- 
tion of  law  that  where  that  consent  is  given,  the  purpose 
for  which  the  alienation  is  made  must  be  proper."  (h) 

§  579.  It  is  probable  that  in  early  times  a  widow  was  YnM  power  of 
morally,  if  not  legally,  bound  to  restrain  her  personal  expendi-  enjoyment. 

ig)  OolUctor  of  Masulipatam  ▼.  CavcUy  Venkata,  8  M.  I.  A.  629,  550 ;  6.  G.  2 
8ath.  (P.  0.)  59 ;  Hurry dosay.  Rungunmoney,  8eT.657,  where  the  nature  of  the 
estate  is  Terj  folly  described  by  Peelj  C.J.,  Qurunath  ▼.  Krishtutjif  4  Bom. 
462 ;  Karupppk  Tevan  t.  Alagu,  4  Mad.  152 ;  Mohadeay  Kooer  r.  Haruk  Narain, 
9  Cal.  244 ;  Dhondo  t.  Balkrishna,  8  Bom.  190.  * 

{h)  The  position  of  a  widow  in  the  Punjab  appears  to  be  exactly  the  same, 
except  that  her  powers  of  disposition  are  only  to  be  exercised  for  secular  objects* 
Punjab  Customary  Law,  II.  177, 179,  203, 209. 
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turo  within  the  modest  limits  which  were  considered  suit- 
able to  her  bereaved  condition  (»).  But  whatever  may  in 
former  times  have  been  the  force  of  the  injunctions  contained 
in  such  passages  of  the  Hindu  Shastras^  or  whatever  may  now 
be  their  effect  as  religious  or  moral  precepts^  they  cannot  be 
regarded  at  the  present  day  as  of  any  legal  f  orce^'in  restrict- 
ing a  widow  in  the  use  and  enjoyment  of  her  husband's  pro- 
perty while  she  lives.  Her  absolute  right  to  the  fullest 
benefit  of  her  life-interest  appears  long  to  have  been  recog- 
nized (k) .  And^  of  course^  there  could  be  still  less  reason  for 
imposing  any  such  restrictions  upon  other  female  heirs.  A 
woman  is  in  no  sense  a  trustee  for  those  who  may  come 
after  her.  She  is  not  bound  to  save  the  income.  She  is  not 
bound  to  invest  the  principal.  If  she  chooses  to  invest 
it^  she  is  not  bound  to  prefer  one  form  of  investment  to 
another  form^  as  being  more  likely  to  protect  the  interests 
of  the  reversioners.  She  is  forbidden  to  commit  waste^  or  to 
endanger  the  property  in  her  possession^  but  short  of  that^ 
she  may  spend  the  income  and  manage  the  principal  as 
she  thinks  proper  (1).  If  she  makes  savings^  she  can 
give  them  away  as  she  likes  during  her  life.  She  is  not 
bound  to  leave  anything  behind  her  beyond  that  which  she 
received  (m). 


§  580.  The  law  as  to  the  right  of  a  woman  to  accumulations 
from  the  estate  of  the  last  male  holder  is  rather  complicated, 
and  appears  to  be  in  some  respects  unsettled.  These  accu- 
Her  interest  in  mulations  may  be,  1  st.  Accumulations  made  by  her  husband, 
accumulations  ^^  other  male  to  whom  she  succeeds.  2nd.  Accumulations 
made  after  his  death,  and  before  the  estate  was  handed  over 
to  her.     Srd.  Accumulations  made  by  herself  personally, 

(i)  It  seems  to  have  been  the  opinion  of  Mitter^  J.,  that  she  was  still  subject 
to  such  a  restraint.  See  his  remarks,  Kery  Kolitany  v.  If onesram,  18  B.  L.  B. 
5 ;  8.  0. 19  Suth.  8C7 }  but  see  contra^  per  Olover  and  iTcmp,  JJ.,  ih.  58,  70. 

(k)  Per  curiam.  Kamavadhani  v.  Joysa^  8  Mad.  H.  0.  116  j  Cos^inaitt  Bysadt 
T.  Hurroeundry,  2  M.  Dig.  198,  214.  affirmed  in  P.  C.  Morton,  86;  V.  IHrp., 
97 ;  Qooroohukeh  ▼.  Lutchmanat  Maa.  Dec.  of  1850,  61. 

(0  Hurrydoes  v.  Uppoomah,  6  M.  I.  A.  488 ;  Biewanath  t.  Khantomani,  6 
B.  li.  B.  74/  ;  Hurrydoaa  v.  Rungunmoney,  Sev.  657. 

(m)  Chundrahulee  v.  Brody,  9  Suth.  584  j  S.  0.  5  Wym.  885 :  HarendranarM' 
yan*$  goods,  4  B.  L.  B  (O.  C.  J.)  41. 


Digitized  by 


Google 


IK  PBOPSBTT  INHBBITBD  FBOM  MALES. 


693 


and  either  invested,  or  converted  into  some  different  form,  p*^  ^y  l^t 

,  ,    ,  holder; 

or  else  remaining  uninvested  in  her  possession. 

1.  Accumulations  made  by  the  last  male  holder  would 
in  general  be  accretions  to  his  estate,  and  follow  it.  In  such 
a  case,  of  course,  no  question  could  arise.  The  female  would 
take  the  whole  as  an  entire  estate,  subject  to  the  usual 
restrictions.  There  might,  however,  be  a  special  settlement 
which  would  cause  the  corpus  of  the  last  male  holder's  estate 
to  pass  to  a  male,  and  the  accumulations  to  go  by  heirship 
to  a  female.  In  such  a  case  she  would  hold  these  accumu- 
lations as  a  new  estate,  subject  to  the  restrictions  which 
apply  to  the  property  inherited  by  a  female  (n). 

2.  The  same  principle  is  said  to  apply  to  accumulations  between  death 
which  have  been  made  from  the  income  of  the  estate  after  ^    ^  ^^^ ' 
the  death,  but  before  it  reached  the  hands  of  the  widow. 

They  are  treated  as  accretions  to  the  body  of  the  fund,  and 
can  only  be  dealt  with  in  the  same  manner  as  the  bulk  of  the 
property  (o).  Perhaps,  however,  the  application  of  this 
rule  would  depend  upon  the  amount  of  such  savings,  and 
the  form  they  had  assumed.  If  a  widow  was  kept  out  of 
her  estate  for  some  time,  and  then  received  it  with  the 
ordinary  cash  balance,  and  current  rents  or  interest  which 
had  accrued  since  the  death,  still  uninvested,  it  would  be 
difficult  to  say  that  she  might  not  deal  with  these,  exactly 
as  she  would  have  been  entitled  to  do,  if  she  had  been  let 
into  possession  at  once.  In  any  case  debts  or  expenses, 
properly  incurred  by  her  while  she  was  kept  out  of  her 
income,  would  be  a  good  charge  upon  such  accumulations, 
just  as  they  would  have  been  upon  the  corpus  (p). 

§  581.  The  third  case  is  the  one  which  has  caused  the  byhertelt 

(n)  Soorjeemaney  v.  Denohundo,  6  M.  I.  A.  526  j  S.  0.  4  Snth.  (P.  0.)  114;  9 
M.  I.  A.  12S. 

(o)  Per  Macpher$on,  J.,  Oro«<  t.  AmirtafMyi,  4  B.  L.B.  (O.  0.  J.)  at  p.  41 ; 
8.  C.  12  Snth.  (A.  O.  J.)  18 ;  RaluU^  v.  Sihchundery  6  M.  I.  A.  at  p.  85 ;  Im 
Dut  ▼.  HwMbutti,  10  I.  A.  at  p.  169 ;  S.  C.  10  Cal.  p.  SS5. 

(p)  See  oaaee  in  lost  note,  Bud  per  Jack9on,  J.,  Puddo  Monee  ?.  IhoarJcanatht 
85  Snth.  at  p.  341. 
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greatest  diflSculty.  It  is  admitted  that  a  female  heir  need 
not  make  any  savings  at  all.  She  may  spend  her  whole 
income  every  year,  either  upon  herself,  or  by  giving  it  away 
at  her  pleasure  (q),  But  suppose  she  does  not  choose  to 
spend  her  whole  income,  but  accumulates  the  savings,  may 
she  dispose  of  these  at  her  pleasure  f  If  she  has  invested 
them,  or  purchased  property  with  them,  does  it  still  remain 
at  her  disposal  during  her  life  ?  If  she  has  not  disposed 
of  it,  does  it  pass  at  her  death  with  the  rest  of  the  property^ 
or  does  it  pass  as  her  separate  property  to  her  own.  heirs  ? 

Sc^utioM  There  is  one  case  in  the  Privy  Council  where  it  would  seem 

made  by  herwlf .  ^  have  been  distinctly  laid  down,  that  all  the  accumulations 
of  a  fund  which  had  descended  to  a  widow,  from  the  time  the 
estate  vested  in  her,  were  absolutely  her  own,  in  her  own 
right,  as  distinct  from  the  fund  itself,  which  she  was  only 
entitled  to  hold  and  enjoy  as  a  widow  (r).  But  in  that  case 
no  question  arose  between  the  heirs  of  the  widow  and  the 
reversioner.  The  point  was  not  discussed,  and  the  Judicial 
Conmiittee  has  since  refused  to  consider  the  ruling  ''  as  a 
conclusive  or  even  a  direct  authority  upon  the  question"  {«). 
On  the  other  hand,  it  has  been  decided  by  the  High  Court 
of  Bengal,  thatany  property  which  a  Hindu  widow  has  pur- 
chased out  of  the  income  of  her  hu£ft)and's  estate  would  be 
an  increment  to  that  estate,  would  be  inalienable  by  her 
during  life,  and  would  descend  at  her  death  to  her  husband's 
heirs.  To  that  extent  the  judgment  was  affirmed  by  the 
Privy  Council  to  be  good  law  (t).    It  has,  however,  been 

(q)  Ante,  §  579. 

(r)  Sooryeemoney  Doasee  v.  Denohundo.  9  M.  I.  A.  128. 

(a)  Oonda  Kooer  v.  Kooer  Oodey,  14  B.  L.  E.  at  p.  165. 

\t)  Chowdhry  Bholanath  ▼.  Mt.  Bhagdbatti.7  B.  L.  E.  98,  roversed  on  another 
point ;  BhagbutH  v.  Chotcdhry  Bholanath,  2  I.  A.  256 ;  S.  G.  24  Sath.  168 ;  ace. 
as  to  the  deeoent  of  sooh  property ;  Chundrabulee  y.  Brody,  9  Snth.  584 ;  S.  G. 
5  Wym. 885 ;  Hurrydosay, Rungunmoney,  Sev.  657  ;  Anund  Chundrar.  Nitmoni^ 
90ai.  758 :  Ian  But  v.  Kunabutti,  10 1.  A  150,'p.  158 ;  S.  G.  10  Gal.  824,  p.  884 ;  ace. 
as  to  the  first  point ;  Kooer  Oodey  v.  Phoolchtmdy  5  N.-W.  P.  197,  201.  See  too 
Biaaessur  v.  Ram  Joy,  2  Sath.  327 ;  Oohind  v.  Dulmeer,  28  Sath.  125,  in  which 
it  was  assamed  that  property  purchased  by  a  Hindu  widow  oat  of  the  proceeds  of 
her  hasband's  estate,  or  from  a  fond  obtained  by  speculating  with  such  proceeds, 
would  pass  to  hia  heirs.  Of  coarse  purchases  made  by  her  out  of  her  own  separate 
pcoperty  are  her  own.  But  the  onua  of  proving  they  are  so  rexts  on  those  who 
assert  it.    Latnb  v.  Mt.  Govindmoney,  S.  D  of  1852, 125  j  28  Snth.  125,  uh  sup. 
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suggested  by  the  Judicial  Committee,  that  perhaps  pur- 
chases made  by  a  widow  from  the  income  of  her  husband's 
estate  are  not  necessarily  accretions  to  it,  unless  she  intend- 
ed them  to  be  such ;  and  that  such  intention  will  be  pre- 
sumed in  the  absence  of  proof  to  the  contrary,  but  might 
possibly  be  rebutted  by  evidence  of  a  direct  intention  on 
her  part  to  appropriate  to  herself,  and  to  sever  from  the 
bulk  of  the  estate,  such  purchases  as  she  had  made.     It  was 
not  necessary,  however,  to  decide  the  point  (u).    In  a  later 
case,  upon  a  review  of  all  the  previous  authorities,  the 
High  Court  of  Bengal  held,  that  if  a  widow  purchased  Acciimalatioiis 
property  out  of  the  current  savings,  that  is  out  of  the  year's  J^^  ^rher 
income,  this  would  not  be  an  irrevocable  addition  to  the  ^^^  °*®* 
corpus  of  the  estate,  but  miglit  be  disposed  of  by  her  at  her 
pleasure,  or  sold  again,  and  the  proceeds  spent  as  she  chose. 
That  the  same  rule  would  apply  if  the  widow,  '^  having  no 
present  occasion  for  spending  monies,  but  foreseeing  one 
after  the  lapse  of  a  year  or  two,  had  thought  it  advisable  to 
invest  the  money  temporarily  in  land.''    They  offered  no 
opinion  as  to  what  might  be  her  power  over  accumulations 
properly  so  called,  or  over  property  purcbased  with  such 
accumulations.    But  they  said,  *' What  are  accumulations  in  Cash  bakncee. 
the  view  of  these  cases  ?  Not,  surely,  the  accidental  balances 
of  one  or  two  years  of  the  widow's  income,  but  a  fund  dis- 
tinct and  tangible.     There  is  nothing  whatever  in  this 
case  to  indicate  that  any  such  fund  ever  had  been  formed 
or  had  existed ;  and  we  have  no  reason  to  suppose  that 
accumulations  had  ever  arisen,  except  that  the  widow  may 
have  spent  in  some  years  more,  in  others  less,  and  in  that 
sense  the  savings  of  the  less  costly  year  might  be  an  accu- 
mulation to  meet  the  charges  of  the  next."  {v). 

§  582.  The  whole  law  upon  this  subject  was  again  examin-  jsriDutr. 
ed  by  the  Bengal  High  Court  and  in  the  Privy  Council  ^w»«lmtt*. 

(u)  Oonda  Kooer  v.  Kooer  Oodey,  14  B.  L.  R.  159. 

(v)  Pitddo  Monee  v.  Dwarkanathy  25  Sath.  885.  As  to  porohases  made  by  a 
widow  with  money  borrowed  on  her  own  credit,  or  on  the  credit  of  her  hog* 
band'8  estate,  see  Kooer  Oodey  v.  Phoolchund,  5  N.  W.  P.  97. 
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under  the  following  circamstances  (w).  A  husband  left 
two  widows^  and  a  daoghter  by  one  of  them,  named  DyjL 
The  widows  inherited  landed  property  from  their  hnsband, 
and  purchased  further  property  out  of  the  income  of  what 
they  had  inherited.  The  husband  died  in  1857,  the  new 
property  was  purchased  shortly  after,  and  in  1873  the 
widows  made  an  absolute  gift  to  the  daughter  of  lands 
consisting  partly  of  what  they  had  inherited  and  partly  of 
what  they  had  purchased.  The  collateral  males,  who  were 
heirs  presumptive  after  the  death  of  the  daughter,  sued  for 
a  declaration  that  this  gift  would  not  affect  their  roTersion- 
ary  interest.  The  Bengal  High  Court  examined  the  law 
very  fully,  but  did^  not  decide  whether  the  giit  by  the 
widows  of  the  after-acquired  property,  would  be  effectual 
beyond  their  lives,  considering  that  the  case  was  one  in 
which  it  was  premature  to  make  any  declaration  of  right. 
The  Judicial  Committee  thought  that  the  heirs  were  entitled 
to  have  a  declaration  as  to  the  effect  of  the  gift,  and  decided, 
that  the  widows  had  no  greater  power  over  the  purchased 
property  than  over  what  had  been  inherited.  They  treated 
it  as  settled  that  "ok  widow's  savings  from  her  husband's 
estate  are  not  her  stridhan.  If  she  has  made  no  attempt  to 
dispose  of  them  in  her  lifetime,  there  is  no  dispute  but  that 
they  follow  the  estate  from  which  they  arose.  The  dispute 
arises  when  the  widow,  who  might  have  spent  the  income 
as  it  accrued,  has  in  fact  saved  it,  and  afterwards  attempts 
to  alienate  it."  They  also  said  that  they  did  not  ^'  think  it 
possible  to  lay  down  any  sharp  definition  of  the  line  which 
separates  accretions  to  the  husband's  estate  from  income 
held  in  suspense  in  the  hands  of  the  widow,  as  to  which 
she  has  not  d^ermined  whether  she  will  spend  it  or  not." 
They  then  proceeded  to  say,  ''In  this  case  the  properties 
in  question  consist  of  shares  of  lands,  in  which  the  husband 
was  a  shareholder  to  a  larger  extent.  They  were  purchased 
within  a  short  time  after  his  death  in  1857.  No  attempt  to 

(to)  HufuihutH  ▼.  I9ri  Duty  5  Cfd.  612 ;  Isri  Dut  ▼.  Hwn9butHy  10  I.  A.  160} 
6.  C.  14»Ofla.824)  Sheo  Lochun  Singh  y.  Babu  Saheb  Singh,  l^  I.  A,  ^ -,  B,  C. 
14  Gal.  887. 
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alienate  them  was  made  till  1873,  The  object  of  the 
alienation  was  not  the  need  or  the  personal  benefit  of  the 
widows^  bnt  a  desire  to  change  the  succession^  and  to  give 
the  inheritance  to  the  heirs  of  one  of  themselves,  in  prefer- 
ence to  their  husband's  heirs.  Neither  with  respect  to  this 
object,  nor  apparently  in  any  other  way,  have  the  widows 
made  any  distinction  between  the  original  estate  and  the 
after  purchases.  Parts  of  both  are  conveyed  to  Dy ji  immedi- 
ately, and  parts  of  both  are  retained  by  the  widows  for  life. 
These  are  circumstances  which,  in  their  Lordship's  opinion, 
clearly  establish  accretion  to  the  original  estate,  and  make 
the  after  purchases  inalienable  by  the  widows  for  any 
purposes  which  would  not  justify  alienation  of  the  original 
estate.'' 

§  583.  On  the  other  hand  a  sum  of  money  representing  Balance  held  in 
rents  accruing  during  the  last  year  of  the  widow's  life  ^'"'P®'^' 
was  held  to  pass  to  the  widow's  representatives,  not  to  the 
reversioner  («).  Sa/rgentj  O.J.,  said,  "In  the  present  case 
the  cash  balance  in  question  does  not  amount  to  much  more 
than  half  the  yearly  payment  by  K.  B.  and  had  not  been 
separated  from  the  general  account  so  as  to  form  a  distinct 
fund  which  could  be  regarded  as  ''  savings."  There  is  an 
entire  absence  of  any  outward  sign  of  an  intention  to 
accumulate ;  whilst  on  the  contrary  the  existence  of  debts 
rebuts  any  such  intention,  and  points  to  the  conclusion  that 
the  balance  was  held  in  suspense  by  the  widow  at  the  time 
of  her  death,  to  use  the  language  of  the  Privy  Council  in 
Isri  Dut  V.  Hunshutti.'^ 

§584.  None  of  these  restrictions  apply  to  property  which  Eroreaa  power 
has  passed  to  a  female,  not  as  heir,  but  by  deed  or  other  ^  ^  ' 
arrangement  which  gives  her  express  power  to  appropriate 
the  profits.  The  savings  of  such  property,  and  everything 
which  is  purchased  out  of  such  savings,  belong  absolutely 
to  herself.  They  may  be  disposed  of  by  herself  at  her  plea- 
sure, and,  at  her  death,  they  pass  to  her  representatives. 


(a;)  Bivett  Camac  ▼.  Sivibai,  10  Bom.  478,  p.  488. 
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and  not  to  the  heirs  of  the  last  male  (y).  Bat  the  mere  fact 
DeTiM  or  grant,  that  a  Hinda  female  takes  under  a  ^1  or  a  deed  of  gift  or 
arrangement^  that  to  which  she  is  really  entitled  as  heiress, 
does  not  uecessarily  enlarge  her  powers.  The  qnestion  will 
still  be^  what  estate  did  she  take  ?  not  how  did  she  take  it  {z). 

^^f  nmnager  §  535.  It  will  be  observed  that  the  right  of  a  Hindu 
female  to  acquire  a  separate  estate  for  herself  out  of  the 
savings  of  her  limited  estate,  stands  on  a  completely  differ- 
ent footing  from  that  of  a  Hindu  father,  under  the  Mitak- 
shara  law,  or  the  managing  member  of  a  joint  Hindu  family. 
It  has  been  decided  in  such  a  case  that  all  purchases  made 
from  the  profits  of  the  estate  form  part  of  it,  and  follow  its 
character  (a).  But  then  the  entire  annual  profits  of  the 
estate  are  not  the  property  of  the  father  or  manager.  The 
sons  in  the  first  instance,  and  the  other  members  of  the 
family  in  the  second  instance,  are  jointly  interested  in  the 
income  as  well  as  in  the  principal.  But  in  the  case  of  the 
female  heir  the  whole  annual  profits  are  hers,  and  until 
her  death  no  vested  interest  comes  into  existence. 

Beligions  pur-  §  586.  The  parposes  which  authorize  a  Hindu  widow  to 

mortgage  or  sell  her  property  are  summed  up  by  the  Judi- 
cial Committee  in  the  words  already  quoted  (§  578)  (6). 
The  same  rules  apply  to  any  other  female,  except  perhaps 
in  Bombay.  But  of  course  it  is  only  when  the  property 
comes  to  her  from  her  husband  that  religious  benefit  to  him 
constitutes  a  reason  for  alienation. 

The  primary  religious  purpose  which  a  widow  is  bound  to 

iy)  Bhaghutti  v.  Cfunvdhry  Bholanath,  2 1.  A.  256 ;  S.  G.  24  Snih.  168 :  Our% 
V.  Nafar,  8  B.  L.  B.  (A.  C.  J.)  121 ;  8.  G.  11  Sath.  497 ;  Nellaikumaru  t.  Mara^ 
kathammaly  1  Mad.  166. 

(«)  Moulvie  Mahomed  v.  Sheumkram,  2  I.  A.  7  ;  S.  G.  14  B.  L.  R.  226 ;  S.  C. 
22  Bath.  409 ;  see  per  curiamt  2  I.  A.  261,  explaining  decision  in  RcibuUy  v. 
SihchundeTj  6  M.  I.  A.  1.  There  is  no  rule  of  fiindn  law  that  a  vift  to  a  fenuile 
shonid  only  carry  with  it  the  limited  natore  of  a  female  estate  by  inheritaooe. 
Kollany  ▼.  Lutchmee,  24  Snth.  895  ;  Puhitra  t.  Damoodurf  ib.  Z97. 

(a)  ahudanund  v.  Bonomalee^  6  Snth.  256;  S.  G.  on  review,  Mib  nomine, 
Budanund  t.  Soorjo  Monee^  8  Snth.  455 ;  S.  G.  11  Snth.  486. 

(6)  See  too  Lukhee  ▼.  Qokool,  18  M.  I.  A.  209:  S.  G.  8  B.  L.  R.  (P.  G  )  57: 
S.  C.  12  Snth.  (P.  G.)  47.    See  5  Wilson,  16. 
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carry  ont  at  any  expense  to  tHe  estate^  is  tHe  performance  of 
tlie  faneral  obsequies  of  her  husband,  and  of  all  ceremonies 
incidental  to  those  obsequies.  These  are  absolute  necessi- 
ties. There  are  other  religious  benefits  procurable  for  him, 
which  are  more  of  the  nature  of  spiritual  luxuries.  Pilgri- 
mages by  the  widow  to  holy  places  come  under  this  head. 
For  these  it  would  appear  that  she  may  dispose  of  a  part  of 
the  estate,  but  that  the  expense  which  is  allowable  must  be 
limited  by  a  due  regard  to  the  entire  bulk  of  the  property, 
and  may  even  be  totally  inadmissible,  where  it  is  not  war- 
ranted by  the  circumstances  of  the  family  (c).  She  may 
also  alienate  the  property  in  order  to  defray  the  expenses 
of  ceremonies  for  other  members  of  the  family,  such  as  her 
husband's  mother,  provided  they  were  ceremonies  which  he 
was  bound  to  perform  in  his  lifetime,  and  in  the  benefits  of 
which  he  would  participate.  And  it  makes  no  difference 
that  the  ceremonies  for  which  the  outlay  was  incurred, 
would  be  actually  performed  by  some  other  member  of  the 
family  (d) .  But  a  daughter  is  not  authorized  to  charge  the 
&mily  property  in  order  to  defray  the  expense  of  her 
mother's  Shradh  (e).  Nor  is  a  widow  authorised  to  sell  her 
husband's  property  for  pious  and  religious  purposes,  intended 
to  secure  her  own  spiritual  welfare  (/). 

Religious  purposes  are  said  to  include  a  portion  to  a  CbArities. 
daughter,  building  temples  for  religious  worship,  digging 
tanks  and  the  like  (g).  It  has,  howeyer,  been  held  that 
the  digging  of  a  tank  would  not  justify  a  Hindu  widow  in 
alienating  a  portion  of  the  property  (h).  So  various  cases 
are  found  in  which  gifts  to  Brahmans  or  to  idols  have  been 

(e)  Uuromohun  ▼.  Auly^hmonw,  I  Snth.  252 ;  Ushruf  t.  Br<^e88ur$0,  11 
B.  L.  B.  118 ;  S.  0. 19  Bath.  426;  MuHe&ram  v.  GopauL  11 B.  L.  B.  416;  8. 0. 20 
Buth.  187 ;  Lukm^er^m  v.  KhooshcUe^t  1  Bor.  412  [465] ;  Rama  v.  Rungtif 
8  Mad.  552.    Punjab  GuBtoms,  60. 

(d)  Chowdryr.  Buasoftwyeef  11B.L.B.418;  B.  0. 10  Sutli.  209 ;  Bameoomar 
▼.  Ichamoyi,  8  CaL  86. 

U)  Raj  Chund^r  y.  8he€$hoo,  7  Sutli.  146. 

(/)  Pwran  Dai  ▼.  Jai  Na/rain^  4  All.  482. 

(o)  Futwah  in  Co$$inaut  ▼.  Hurrosundry^  in  the  P.  C,  cited  V.  Darp.,  101 ; 
2  M.  Dig.  119. 

{h)  Runjfet  ▼.  Mahomed  Warts,  21  Bath.  49. 
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Mainienftiioe. 


supportod  aigainst  reversioners  {%).  But  sacli  alienationt 
must  be  to  a  small  extent,  and  would  Iiardly  be  supported 
if  they  treuched  materially  on  tbe  property  (k). 

§  587.  The  obligation  of  a  widow  taking  her  husband's 
property  to  pay  his  debts  comes  under  the  head  of  religious 
benefit,  unless  they  are  contracted  for  immoral  purposes. 
She  is  under  the  same  obligation  to  discharge  them  as  a  son 
would  be.  Whether  they  were  or  were  not  contracted  for 
the  benefit  of  the  estate  is  inunaterial  (Q.  It  has,  however, 
been  held  that  where  debts  are  already  barred  by  lapse  of 
time,  she  cannot  burthen  or  dispose  of  the  estate  for  their 
discharge  (m).  This  seems  sensible  enough  as  a  matter  of 
mundane  equity,  though  it  may  be  doubted  whether  a  plea 
of  the  statute  would  be  accepted  in  the  Court  of  the  Hindu 
Bhadamanthus.  In  Bombay  it  has  been  repeatedly  held 
that  a  widow's  obligation  to  pay  her  husband's  debtai,  and 
her  right  to  alienate  property  descended  from  him  for  that 
purpose,  is  not  affected  by  the  statute  of  limitations,  or  any 
similar  contrivance  for  getting  rid  of  his  obligations  (n). 

As  a  female  heir  is  bound  to  maintain,  and  perform  the^ 
marriages  and  other  ceremonies  of  those  who  are  a  burthen 
on  the  estate,  so  she  may  mortgage  or  sell  the  property  to 
procure  the  necessary  funds.  A  fortiori,  of  course,  may  she 
do  so  to  procure  maintenance  for  herself,  or  to  defray  the 
expense  of  her  own  religious  ceremonies  (o),  but  she  must 
wait  till  the  necessity  occurs.     She  must  not  anticipate  her 

(%)  Jugjeemn  v.  Deoahunhurt  1  Bor.  894  [486] ;  JTupoor  v.  Bevftkram^  »6. 
405  [448] . 

(k)  Qopaula  v.  Narraina,  Mad.  Deo.  of  1850,  p.  74 ;  Choonee  LaU  t.  Justoo, 
1  Bor.  65  [601. 

H)  Chetty  Colum  t.  Bungaaawmy,  8  K.  I.  ▲.  819 ;  8.  0.  4  Suth.  (P.  0.)  71 ; 
Qoluck  ¥.  Mahomed  Rohim,  9  Sutl^.  816 ;  Cossinaut  v.  Hwrrottoondry,  8  IC 
Dig.  at  p.  304 ;  8ubhaiy<m  y.  Akhilandammalf  Mad,  Deo.  of  1860,  p.  15 ;  ptr 
curiam,  Lakshman  t.  Satyahhamahai,  2  Bom.  499. 

(m)  Melgirappa  y.  Shivappa,ABom..  IL  G.  (A.  G.  J.)  270.  See  JSamchum  t. 
Nunhoo,  14  Suth.  147  ;  Chtnnaya  y.  Qurunatham^  5  Mad.  169. 

in)  Chinnaji  y.  DmlKir,  11  Bom.  820;  Bhan  Baba^  y.  Ot^fola^  11  Bom.  815, 
where  the  same  principle  was  applied  to  a  widowed  daughter-in-law  in  poewMioii 
oi  the  estate  o^  her  fatW-m-law. 

(o)  Rajchunder  y.  Sulloram,  Fulton,  188 ;  Lalla  Gunput  y.  1^  Toormt^  Vi 
Bnth.  52  ;  Sadashiv  y.  Dhakuhai,^  Qom.  450. 
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wa^td  by  ttttsing  money,  or  conttt^cting  for  thfe  difiohftrge 
of  Buch  liabilities  before  they  arise  (p). 

§  588.  These  are  some  of  the  6lkses  ispecially  pointed  out  KeceMity. 
as  authorising  a  woman  to  dispose  of  her  inheritance*   Others 
come  under  the  general  head  of  necessity.     It  is,  of  course, 
impossible  to  define  what  is  necessity.     Eirery  case  must  be 
judged  upon  its  own  facts.    A  Hindu  female  certainly  can^ 
not  have  less  power  than  the  manager  of  a  family  property, 
and  does  not  in  this  respect  appear  to  have  more.    The 
principles  laid  down  by  the  Privy  Council  in  the  well*known 
case  of  HuiMomanpersaud  v.  Mi.  Babooes  {q)  will  equally 
apply  to  her  acts.     But  it  must  be  remembered,  that  in 
regard  to  her  alienations  it  is  not  a  question  of  absolute  but  Acta  good  for 
of  relative  invalidity.     She  cannot,  in  the  absence  of  legal    ®'°^^    ®* 
necessity,  bind  the  inheritance  for  her  own  personal  debts 
or  private  purposes  as  against  reversioners  (r),  but  she  can 
do  so  for  her  own  life  (s). 

§  589.  One  very  common  case  of  necessity  is  that  of  a  CbTemment 
loan  of  money,  or  a  mortgage  or  sale  of  part  of  the  property^  '®^®'*'*®* 
to  pay  o£E  arrears  of  Government  revenue.  In  such  a  case 
it  has  been  several  times  held  by  the  Bengal  Sudder  Court, 
that  it  is  not  sufficient  to  show  that  the  money  was  borrow- 
ed, or  even  required  for  such  a  purpose,  without  going  on 
to  show  that  the  necessity  for  it  arose  from  circumstances 

(p)  Mullakkal  y.  Mada  Chetty,  6  Mad.  Jnr.  261. 

Cq)  Hunoomcmpm'saud  v.  Mt.  Bahooee^  6  M.  I.  A.  S9S ;  S.  0. 18  Stxth.  81 
(note) ;  ante^  §  3^ ;  Kamesioar  v.  Run  BdhadooTy  8 1.  A.  8 ;  S.  G.  6  C&l.  848. 

(r)  Muteeoouak  y.  Radhabinodeet  S.  D.  of  1856,  p.  696 :  LaUa  Byjnath  y. 
Bi«td«,  19  Suth.  80. 

(^8)  This  was  formerly  doubted,  on  the  ground  that  she  had  only  a  right  of 
enjoyment,  and  th&t  a  nle  which  purported  to  be  absolute,  was  actually  yoid,  as 
being  a  sale  of  that  which  she  never  possessed.  1  W.  MaoN.  19 ;  8  Dig  466 1 
Bamawwnd  vr  Bam  Kiuen,  2  M.  Dig.  116,  118 ;  Qwnganarain  v*  Bulram,  2  M. 
Dig.  162,  155.  But  the  reyerse  is  now  quite  settled,  on  the  grotod  that  thd 
womftn  is  absolute  owner,  though  with  limited  powers.  Her  acts  are  therefore 
yalid  to  the  extent  of  her  powers,  though  they  may  be  exercised  in  excess  of 
those  powers.  Chhindmant  y.  Shamlal,  B.  L.  B.  Sup.  Vol.  48 ;  S  0.  Suth. 
8p.  166;  Periya  Oaundan  Y.  Trumalat  1  Mad.  H.  C.  206;  BhagavatammaY, 
Fam^nuOy  2  Mad.  H.  G.  898 ;  Kamavcidhani  y.  Joyaay  8  Mm.  H.  G.  116 ; 
Melgiravpa  y.  Shivappay  6  Bom.  H.  0.  (A  O.  J.)  270 ;  RamchandraY.  Bhimrav^ 
1  Bom.  677 }  Prog  Das  y.  Bari  KishUt  1  All.  608.  And  the  same  rule  hits  been 
applied,  eyen  where  the  widow  held  under  a  condition  against  alienation.    Bihi 


dra  y.  Bai  Jang,  8  GaL  204 1  S.  G.  81.  A.  210. 
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beyond  the  widow's  control  {t).  The  result  would  be^  that 
where  the  estate  fell  into  arrears  throngh  the  extravaganoe 
or  mismanagement  of  the  widow^  no  one  would  venture  to 
lend  money  to  pay  the  Government  claim^  and  the  estate 
would  be  brought  to  the  hammer.  As  a  sale  for  Ckrrem- 
ment  arrears  gives  a  completely  new  title^  the  result  would 
be  that  not  only  the  widow's  estate,  but  that  of  the  reversion- 
ers, would  be  forfeited  (ii).  But  the  decision  in  Eunooman- 
persaud^a  ease  shows,  that  if  there  is  an  actually  existing 
necessity  for  an  advance  of  money,  the  circumstance  that 
this  necessity  is  brought  about  by  previous  mismanagement 
does  not  vitiate  the  loan,  unless  the  lender  has  himself  been  a 
party  to  the  misconduct  which  has  produced  the  danger  (t?). 
And  this  rule  has  been  followed  in  more  recent  decisions. 
Of  course  it  will  be  necessary  to  show  that  there  was  an 
actual  pressure,  such  as  an  outstanding  decree  or  impend- 
ing sale,  and  one  which  the  heiress  had  no  funds  capable 
of  meeting  {w).  A  widow  is  justified  in  charging  or  aUen- 
ating  her  husband's  property  in  order  to  pay  the  costs  pro- 
perly incurred  in  defending  it,  or  her  own  interest  in  it 
against  attack ;  but  not  in  a  merely  speculative  suit  brought 
to  recover  property,  not  belonging  to  his  estate,  but  to 
which  she  alleged  a  title  (si;).  80  a  debt  incurred  for  the 
necessary  repairs  of  the  property  will  be  a  charge  upon  it 
in  the  hands  of  the  reversioners  (y). 

Where  a  case  of  necessity  exists,  the  heiress  is  not  bound 
to  borrow  money,  with  the  hope  of  paying  it  off  before  her 

(t)  Muteeoollah  t.  Radhahinodiy  S.  D.  of  1856,  p.  596;  Badhamohwn  t. 
Qirdhare^lal,  S.  D.  of  1857, 460. 

(it)  Ramchandra  y.  Bhimrav,  1  Bom.  677;  Douglaa  ▼.  Collector  qf  Bemartf, 
5  M.  I.  A.  271 ;  Nuaender  t.  Kaminee,  11  M.  1.  A.  241  ;  S.  C.  8  Snth.  (P.  C.) 
17.  See  too  saaei  of  nnder-teuiires  under  Act  X  of  1859  ;  Teluck  t.  Muddun, 
12  Suth.  504;  8.  0. 15  B.  L.  B.  143  (note) ;  Anund  Afoyee  y.  Mohendro,  15 
Snth.  264,  approved;  Baijun  y.  Brij  Bhoohun,  2  I.  A.  281;  8.  G.  1  Cal.  ISS, 
or  nnder  Beng&l  Act  VlII  of  1869 ;  MoMma  y.  Ham  Ki*hor$,  15  B.  L.  B.  142  ; 
S.  G.  2S  Snth.  174. 

(v)  6  M.  I.  A.  p.  42S ;  S.  G.  18  Snth.  81  (note). 

(147)  Sreenath  Rvy  y.  Bm^ttunrndlla,  S.  D.  of  18^  421 ;  LdUa  Bt/jnath  t. 
Bissen,  19  Suth.  80 ;  Mata  y.  Bhagheeruthee,  2  N.-W.  P.  78. 

(0)  Amjad  Alt  t.  Moniram,  12  Gal.  52 ;  Indar  Kuar  y.  Lalta  ProMod,  4  All. 
532. 

(y)  Hurry  Mohun  y.  Gon4$h  Chunder,  10  Gal.  823. 
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deatb.  Nor  is  she  bonnd  to  mortgage  the  estate^  and 
thereby  rednce  her  income  for  life.  She  is  at  liberty,  if 
she  thinks  fit,  absolutely  to  sell  off  a  part  of  the  estate.  She  may  sell. 
And  even  if  a  mortgage  would  have  been  more  beneficial, 
still  if  the  heiress  and  the  purchaser  are  both  acting 
honestly,  the  transaction  cannot  be  set  aside  at  the  instance 
of  the  next  heir  (z). 

§  690,  Where  a  person  dealing  with  a  widow  wishes  to  Hnaband'i  ©§. 
bind  the  husband's  estate  in  the  hands  of  reversioners,  it  is  i>enonai  obUga- 
necessary  to  show,  not  only  that  the  dealing  was  one  in 
respect  of  which  the  widow  was  authorised  to  bind  the 
estate,  but  that  she  intended  to  do  so,  and  was  supposed  to 
do  so.  Hence  the  Courts  of  Bombay  and  Madras  have 
refused  to  hold  reversioners  liable  to  satisfy  bonds  executed 
by  a  widow  as  security  for  loans  contracted  by  her,  which 
neither  specifically  pledged  the  estate,  nor  purported  to  be 
executed  by  her  as  representing  the  estate,  though  in  each 
case  the  object  of  the  loan  was  one  for  which  the  widow 
might  legitimately  have  bound  her  successors  (a).  A 
contrary  decision  appears  to  have  been  arrived  at  in  Calcutta. 
There  a  widow  had  borrowed  money  for  the  marriage 
expenses  of  a  granddaughter.  A  suit  was  brought  after  her 
death  to  recover  the  money  from  her  husband's  heirs.  The 
Court  held  that  there  was  nothing  in  the  circumstances 
which  constituted  the  debt  a  charge  upon  the  estate,  but 
that  the  estate  was,  and  therefore  that  the  heirs  in  posses- 
sion of  the  estate  were,  liable  to  satisfy  the  debt  as  being 
incurred  by  the  deceased  Hindu's  widow  for  a  proper  pur- 
pose (fc).  Either  of  the  two  views  put  forward  by  the 
Calcutta  High  Court  is  intelligible,  but  it  is  di£ScuIt  to  see 
how  both  can  be  reconciled. 

§  591.  In  cases  which  would  not  otherwise  justify  a  sale  coiiMiit<rfheiw. 


(•)  Phoolehv/nd  t.  Rughodbum,  9  Sntii.  108 ;  Nahahumar  t.  Bhahdiundari, 


_.  L.  E.  (A.  0.  J.)  875. 

(a)  Qadgeppa  ▼.  Apan,  8  Bom.  287 ;  Bamoiami  t.  BellaUammaZ,  4  Mad.  875. 

(b)  Xameoomar  t.  lehamoyi  Dasi,  6  Cal  86. 
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by  a  femalej  the  transaction  will  be  rendered  talid  by  tbe 
consent  of  the  heirs.  Either  on  the  gronnd  suggested  by 
the  Judicial  Committee,  that  such  a  consent  is  itself  an 
eyidence  of  the  propriety  of  the  transaction  (c),  or  because 
this  consent  operates  as  a  release  of  the  claims  of  those  who 
might  otherwise  dispute  the  transaction.  But  it  seems  to 
be  by  no  means  clear  who  are  the  parties  whose  consent  is 
required.  The  Pandits  in  an  early  Supreme  Court  case  in 
•  Bengal  (d)  stated,  that  a  gift  or  a  sale  of  the  whole  estate  by 
the  widow  would  be  valid,  if  made  "  with  the .  consent  of 
those  who  are  legally  entitled  to  succeed  to  the  estate  after 
her  death."  In  a  later  case,  the  Supreme  Court  held,  that 
where  the  inmiediate  reversioners  abandoned  their  rights^ 
those  who  claimed  through  thetn  were  equally  bound  (e). 
And  in  a  case  before  the  Sudder  Court  in  1§49  the  Judges 
seem  to  have  been  of  opinion,  that  where  the  next  heir,  a 
daughter's  son,  consented  to  an  alienation  by  a  widow,  this 
would  bar  the  right  of  a  more  remote  heir,  such  as  an  uncle's 
son,  not  claiming  through  him  (/).  And  so  it  was  ruled  by 
the  High  Court  of  Bengal  in  later  cases,  in  one  of  which 
Marhby,  J.,  said,  ''  To  hold  otherwise  would  only  neces- 
sitate the  adding  of  two  or  three  words  to  the  conveyance, 
because  the  widow  may  at  any  time  surrender  the  property 
to  the  apparent  next  taker,  who  will  then  become  absolute 
owner  [g).  The  contrary  decision,  however,  was  arrived  at 
in  1812.  There  the  busband  left  a  widow  and  two  sets  of 
heirs ;  the  sons  of  his  maternal  uncle,  who  were  the  next  in 
succession,  and  paternal  kindred  in  a  more  distant  degree. 
It  was  held,  on  the  opinion  of  the  Pandits,  that  not  only  was 
the  consent  of  all  the  maternal  uncle's  sons  necessary,  but 

(c)  Ante,  §  678.  See  Madhuh  ▼.  Gohindy  9  Suth.  850,  where  Markhy,  J  , 
appeared  to  think  that  the  signatnre  of  the  next  heir  was  only  material  as  eri- 
denoe  of  the  necessity  for  the  transaction ;  ace.  Raj  Bullttbk  ▼.  Oomesh,  5  CaL  40. 

(d)  Ramanund  y.  Ram  Kxsten.  2  M.  Big.  115, 119. 

(s)  Kaleechund  ▼.  Moore,  cited  Muteeoollah  y.  Radhahinode,  8.  D.  of  1856, 
604 }  B.C.  sub  nomine^ollychtmd  ▼.  Moore,  Fulton,  78. 

(/)  Deep  Chuitd  v.  Hurdeal,  S.  D.  of  1849,  204. 

Q)  Mofmnt  Kishen  y.  Busgeet,  14  Snth.  879 ;  Raj  Sulluhh  y.  Oomesh,  6  Cal. 
44.  But  qu<Bre  whether  such  a  oonyeyancinff  contntance  wonM  b«  allowed,  if 
the  general  principle  as  to  consent  Wotud  b«  deflated  by  it. 
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that  even  if  this  consent  had  been  given,  it  would  have  been.  Who  mtut 
farther  necessary  to  procure  the  consent  of  the  paternal 
kindred.  Not  as  heirs  in  reversion,  but  as  being  the  legal 
guardians  and  advisers  of  the  widow.  Those,  however,  who 
did  consent  would  be  unable  to  claim  in  opposition  to  the 
deed  (h).  This  ruling  was  followed  by  the  Bengal  Sudder 
Court  in  1856,  when  they  said,  "  We  are  of  opinion  from  the 
authorities  cited  in  the  margin  (t),  that  in  order  to  render  a 
sale  by  a  Hindu  widow  valid  it  must  be  signed  or  attested 
by  all  the  heirs  of  her  husband  then  living ;  the  execution 
or  attestation  by  the  nearest  heirs  alone  is  insufficient  (%).'' 
To  the  same  effect  is  the  language  of  the  High  Court  of 
Bombay,  in  a  case  where  a  widow  and  daughter  (the  latter 
of  whom  in  Bombay  would  take  an  absolute  estate)  convey-* 
ed  to  the  defendant.  It  was  held  that  the  grant  was  invalid 
as  against  the  plaintiff  who,  on  the  death  of  the  daughter 
before  her  mother,  became  next  heir.  The  Court  said  (Z). 
"  It  may  be  taken  as  well  established  that  the  consent  of 
heirs  will  render  valid  an  alienation  by  a  widow  under  cir- 
cumstances which  would  not  otherwise  justify  it.  But  the 
question,  who  are  the  heirs  whose  consent  will  thus  render 
the  alienation  indefeasible,  has  led  to  much  conflict  of  deci- 
sion. The  principle,  however,  upon  which  that  question  is 
to  be  answered  has,  we  apprehend,  been  laid  down  by  the 
Privy  Council  in  the  case  of  Baj  Lukhee  Dahea  v.  Qohool 
Chunder  Ohowdhry  (m) .  Their  Lordships  say  :  "  They  do  not 
mean  to  impugn  the  authorities,  &c.,  which  lay  down  that  a 
transaction  of  this  kind  may  become  valid  by  the  consent 
of  the  husband's  kindred,  but  the  kindred  in  such  cases 
must  generally  be  understood  to  be  all  those  who  are  likely 
to  be  interested  in  disputing  the  transaction.  At  all  events,, 
there  should  be  such  a  concurrence  of  the  members  of  the 

(h)  Mohun  v.  Siroomunnee,  2  S.  D.  82  (40).  SeeNaiada,  died  DayaBhaga, 
iLl,  |64i  8idDaeiy.Quraahai,BAll.d62. 

<t)  Nandkomar  ▼.  RughoonundMn,  I  8.  D.  261  (849) ;  Bhuiwani  y.  Solukhna^ 
ib.  822  (481) ;  Hmtichund  t.  Taramuwnet.  %b,  859  (481) ;  MohutiY,  8iroomunne9, 
2  8.  D.  82  (40).    Only  the  last  touched  the  point 

{k)  MuUeooUah  v.  Radhabinode,  8.  D.  of  1856,  596. 

(2)    Varjivan  ▼.  Qheljif  5  Bom.  568.  p.  671. 

(m>  18  M.  I.  A.  p.  mi  8.  C.  8  B.  L.  R.  CP.  C.)  57 ;  8.  C.  la  Sath.  (P.  C.)  47. 
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Wbo  mnrt  family  as  suffices  to  raise  a  presumption  tliat  the  trans* 

oonfent.  action  was  a  fair  one,  and  one  justified  by  Hindu  law/' 

In  tlie  present  case,  the  plaintiffs,  although  distant  heirs, 
were  the  Leirs  presumptive  of  the  deceased  husband  at  the 
time  of  the  sale,  entitled  to  succeed  in  .the  event  of  Yakhat 
dying  before  her  mother  without  issue,  and,  as  such  clearly 
interested  in  disputing  the  sale.  Nor  can  the  mere  con- 
currence of  Bai  Yakhat  Albeit  the  nearest  in  succession, 
(having  regard  to  the  state  of  dependence  in  which  all 
women  are  supposed  by  Hindu  law  to  have  their  being)  be 
regarded  as  affording  the  slightest  presumption  that  the 
alienation  was  a  justifiable  one/'  Where,  however  a  suffi- 
cient consent  has  been  given,  the  transaction  cannot  be 
questioned  by  one  who  subsequently  comes  into  existence 
either  by  birth  or  adoption  (n). 

§  592.  It  must  be  remembered  that  where  an  estate  is 
held  by  a  female,  no  one  has  a  vested  interest  in  the  suc- 
cession. Of  several  persons  then  living,  one  may  be  the 
next  heir  in  the  sense  that,  if  he  lives,  he  will  take  at  her 
death,  in  preference  to  any  one  else  then  in  existence.  But 
his  claim  may  pass  away  by  his  own  death,  or  be  defeated 
by  the  birth  or  adoption  of  one  who  would  be  nearer  than 
himself.  It  certainly  does  seem  to  be  common  sense,  that 
the  person  who  turns  out  to  be  the  actual  reversioner,  should 
not  find  his  rights  signed  away  by  the  consent  of  one  who, 
when  he  consented,  had  a  preferable  title  in  expectation, 
but  who,  in  the  actual  event,  proved  to  have  no  title  at  all. 
Till  recently  the  decisions  of  the  High  Court  of  Bengal  were 
in  favour  of  this  view  (6).  The  Allahabad  High  Court 
went  even  further.  •  It  not  only  held  that  the  consent  of 
the  heir  presumptive  to  an  alienation  by  a  widow  was  not 
sufficient  to  defeat  the  rights  of  a  mere  remote  reversioner, 
but  that  even  an  assignment  by  the  widow  to  the  heir 
presumptive  had  no  greater  effect  in  his  favour  than  it 

(n)  RaSkristo  ▼.  Kishor§e,  8  Snth.  14 ;  anU,  %  816.  • 

(o)  Bamchunder  t.  Harida§,  9  Cal.  468 ;  Gopemath  t.  JToZZydOM,  10  CaL  2S5. 
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would  have  had  if  he  had  been  a  stranger.    That  is  to  say,  Whoiim«t 
that  it  did  not  accelerate  his  reversionary  interest,  so  as  to 
rest  the  whole  estate  absolutely  in  him  at  once,  but  only 
conferred  upon  him  the  widow's  life  interest,  leaving  the 
contingency  still  open  that  he  might  not  be  the  next  heir 
at  her  death  (p).    For  instance,  if  the  widow  assigned  or 
surrendered  to  the  daughter's  son,  he  would  upon  this  view 
be  entitled  for  her  life,  and  if  he  survived  her  would  become 
absolute  owner.    If,  however,  he  died  before  her,  leaving 
a  son,  that  son  would  hold  for  her  life,  but  not  longer, 
because  at  her  death  he  would  not  be  the  heir  of  the  widow's 
husband*     A  contrary  conclusion,  however,  was  arrived  at 
by  the  High  Court  of  Bengal  upon  a  reference  to  the  Full 
Bench,  in  which   the   question  referred  was,  "whether, 
according  to  the  law  current  in  Bengal,  a  transfer  or  con- 
veyance by  a  widow  upon  the  ostensible  ground  of  legal 
necessity,  such  transfer  being  assented  to  by  the  person 
who  at  the  time  is  the  next  reversioner,  will  conclude 
another  person,   not  a  party  thereto,  who  is  the  actual 
reversioner  upon  the  death  of  the  widow,  from  asserting 
his  title  to  the  property."    This  question  the  Court  answered 
in  the  affirmative  {q).    They  considered  it  as  settled  beyond 
all  question  by  a  long  current  of  decisions  that  a  widow 
might  surrender  her  estate  to  the  next  reversioner,  so  as  to 
bring  his  estate  at  once  into  possession,  and  thereby  defeat 
all  subsequent  interests.    They  considered  that  it  followed 
as  a  logical  consequence,  that  the  widow  and  the  next 
reversioner  might  by  their  joint  act  convey  an  indefeasible 
estate  to  a  stranger,  of  their  own  mere  will  and  without 
any  necessity.  Garth,  0.  J.,  yielded  to  this  conclusion  with 
reluctance,  but  considered  that  the  Court  was  bound  by  a 
series  of  authorities,  on  the  faith  of  which  many  thousands 
of  estates  had  been  bought  and  sold  in  Bengal  during  the 
last  twenty  years.     If  no  similar  current  of  authorities  exists 
in  the  other  Presidencies.    This  decision  would,  of  course, 
have  little  weight  with  them. 

(p)  BamphMl  Bai  t.  Tula  Kuari,  6  All.  (F.  B.)  116 ;  Madan  Mohun  ▼.  Puran 

'  lit  i"  " 


Mullf  ibid.  288.  {q)  Nobokishore  ▼.  Harinath,  10  Cal.  1103. 
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^^^[•Jj^  ^  §  593.  Consent  by  signature  or  attestation  is  spoken  of. 

But,  of  course,  this  is  only  one  of  many  modes  by  which  it 
is  evidenced.     Presence  at,  or  knowledge  of,  the  transac- 
tion, followed  by  acquiescence,  express  or  implied,  would 
be  just  as  effective,  though  less  easily  proved  than  consent 
given  in  writing  (r).     In  Malabar  it  has  been  laid  down 
that  consent  of  all  the  members  of  the  iarwad  is  necessary 
to  a  sale,  but  no  written  consent  is  required.     The  signature 
of  the  chief  anandraven  or  member  of  the  family,  who  is 
next  in  seniority  to  the  kamaven  or  manager,  is  not  neces- 
sary, but  if  given  it  is  primd  facie  evidence  of  the  assent  of 
all  who  are  interested  in  the  property.     If  they  did  not  in 
fact  consent  they   are  bound  to  prove  their  dissent   («). 
More  recently,  however,  it  has  been  decided  that  there  is 
no  invariable  rule  requiring  the  -consent,  of  all  the  junior 
members,  and  ^'  that  a  factious  or  capricious  dissent  of  a 
single  anandraven  ought  not  to  be  allowed  to  invalidate  a 
sale  made  in  pursuance  of  the  decision  of  a  family  conclave, 
and  which  was  either  absolutely  necessary,  or  the  most 
reasonable  and  prudent  arrangement  for  the  protection  of 
the  other  family  property .''  (t). 

OnuM  •£  proof.  4  ^^-  ^^  ^^^f  ^  ^^  ^^^  Other  casos,  when  a  person  deals 
with  a  qualified  owner,  he  must  prove  the  facts,  either  of 
purpose  or  consent,  upon  which  he  relies  as  giving  validity 
to  the  transaction.  But  the  amount  of  proof  may  vary  con- 
siderably, according  as  he  is  the  immediate  party  to  the 
transaction,  or  only  the  representative  of  such  party,  and 
according  to  the  lapse  of  time  that  has  taken  place,  and 
other  similar  circumstances.  And  if  he  once  proves  the 
existence  of  a  debt,  which  would  justify  the  transaction,  its 
continuance  will  be  assumed,  unless  the  person  who  contests 
the  transaction  shows  sufficient  cause  for  assuming  that  it 


(r)  Mut^eoollah  ▼.  Radhahinode,  S.  D.  of  1856,  596;  Mohesh  v.  Uyro,  84 
Suth.  127. 

{$)  Kondi  Menon  ▼.  Sranginreagattay  1  Mad.  H.  C.  248 ;  Kaipreta  r. 
Makkaiyil,  ib,  869 ;  Koyiloth  v.  Puthenpurayil,  8  Mad.  H.  O.  294. 

(0   Kalliyani  v.  Narayanan  9  Mad.  266. 
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was  satisfied  (tt).  Nor  is  he  bound  to  prove  that  the  facts 
were  actually  as  they  were  represented  to  him,  provided  he 
made  bond  fide  and  proper  enquiry,  and  such  facts  were 
represented  to  him  as  would,  if  true,  have  justified  the  trans- 
action (i;).  Nor  is  he  in  any  case  bound  to  see  to  the 
application  of  the  money  {w).  But  the  mere  statement  in  a 
document  that  it  was  executed  for  a  particular  purpose  is 
not  sufficient  evidence  either  of  Ihe  existence  of  the  purpose 
or  of  the  adequacy  of  the  enquiry  (<c).  It  is  hardly  neces- 
sary to  add  that,  as  between  the  widow  herself  and  the  per- 
son dealing  with  her,  the  transaction  must  be  absolutely 
free  from  fraud,  and  must  be  shown  to  have  been  entered 
into  after  the  fullest  explanation  to  her  of  its  nature  and 
consequences  (y). 

§  595.  A  sale  in  execution  of  a  decree  against  a  female  Effect  of  execa^. 
beir  is  merely  an  involuntary  alienation,  and  will  be  judged  }!S^**'  ^^^^  °^ 
of  by  the  previous  principles.  Where  the  suit  is  founded 
upon  a  purely  personal  debt  or  contract  of  her  own,  the 
decree  can  only  be  against  her  own  person  and  property, 
and  a  sale  in  execution  will  only  convey  her  own  interest  in 
the  property.  But  even  though  the  foundation  of  the 
decree  be  a  liability  which  might  bind  the  reversioners, 
that  alone  is  not  sufficient.  The  suit  must  be  so  framed  as 
to  show  that  it  is  not  merely  a  personal  demand  upon  the 
female  in  possession,  but  that  it  is  intended  to  bind  the 
entire  estate,  and  the  interests  of  all  those  who  come  after 
her.  The  reason  of  this  is,  that  although  in  a  suit  brought 
to  recover  or  charge  an  estate  of  which  a  Hindu  female  is 
the  proprietress,  she  will,  as  defendant,  represent  and  pro- 

(i*)  Hunoomawpersad^s  case,  6  M.  I.  A.  893 ;  Cavala  Vencata  ▼.  GolUetor  of 
JIasulipatam,  11  M.  I.  A.  619;  S.  C  2Suth.  (P.  C.)  61  ;  LuJcheer,  GokooL  IS 
M.  I.  A.  209 ;  8.  C.  8  B.  L.  R.  (P.  C.)  57 ;  S. C.  12  Suth.  (P.  C.)  47 ;  Rao  Kurun 
V.  Nawah  Mahomed,  14  M.  I.  A.  187 ;  S.  C.  10  B.  L.  R.  (P.  C.)  1. 

(t?)  Hunoomanpersad's  case,  uh  sup.  ;  Kameswar  v.  Bun  Bafiadoor,  8  I.  A 
8;  8.  C.  6  Cal.  848 ;  Act  IV.  of  1882,  §  88  (Transfer  of  Property). 

(w)  Hunoomanpersad*s  case,  ub  sup, ;  Ram  Pershad  ▼.  Mt.  Naahunakshee. 
^Suth.  601. 

(x)  Bunker Lall  ▼.  Juddoohuns,  9  Suth.  285.    See  ante,  §  828,  et  seo, 

(y)  Kamestoar  ▼.  Run  Bahadoor,  8  1.  A.  8;  8.  C.  6  Cal.  848:  Sudishtv^ 
ML  Sheoharat,  8  I.  A.  89;  Sadashiv  v.  Dhakuhai,  5  Bom.  450. 
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holder. 


tect  the  estate,  as  well  in  respect  of  her  own  as  of  the 
reversionary  interest ;  still,  and  on  this  very  account,  the 
plaintiff  is  bound  to  give  notice  that  he  is  seeking  so  large 
a  remedy,  in  order  to  put  those  who  may  be  ultimately 
affected  upon  their  guard,  and  to  enable  them  to  protect 
themselves  (z).  If,  therefore,  the  suit  is  framed  so  as  only 
to  claim  a  personal  decree  against  the  heiress,  the  plaintiff 
will  be  relieved  from  the  necessity  of  proving  anything 
beyond  her  personal  liability.  But  then  the  decree  can 
only  be  executed  against  the  female  holder  personally,  and 
against  her  limited  interest  in  the  land  (a). 

§  596.  A  different  case  is  where  the  proceeding  is  nomi- 
nally against  the  heiress,  but  is  really  against  her  merely  as 
representing  the  estate,  that  is,  where  the  debt  on  which  the 
decree  is  founded  was  not  her  own  at  all,  but  was  the  debt 
of  the  last  male  holder.  Here,  again,  there  is  a  distinction, 
according  as  the  decree  was  passed  in  the  life  of  the  male 
bolder,  and  against  him,  or  not.  In  the  former  case,  if  exe- 
cution has  not  been  taken  out  during  his  life  it  may  be  taken 
out  after  his  death  against  aoy  property  which  he  may  have 
left  behind.  No  matter  into  whose  hands  such  property  has 
passed  (b),  the  property  seized  and  sold  will  be  described  as 
the  property  of  the  deceased,  and  the  entire  interest  in  it  will 
p{^s  by  the  sale.  But  if  no  decree  has  been  passed  against 
him  before  his  death,  it  is  necessary  to  bring  or  revive  the 
suit  agaiust  his  representative,  whether  male  or  female.  **  In 
such  cases  the  representative,  and  not  the  deceased,  is  the 
defendant ;  and  in  the  notification  of  sale,  and  in  the  certi- 


(«)  See  Nugender  ▼.  JTamtnM,  11  M.  I.  A.  267 ;  8.  C.  8  Sath.  (P.  C.)  17  s 
jtostf  §^605.  The  lanffoage  of  the  Court  here,  and  in  Mohima  v.  Ram  Kishore, 
15  B.  L.  B.  160;  8.  0.  28  Snth.  174,  would  suggest  that  the  reversioners  must 
be  parties  to  a  suit  framed  for  this  purpose,  sea  qucsre.  They  would  certainly 
be  entitled  to  come  in  and  ask  to  he  made  parties,  and,  of  course,  it  would  be 
safer  to  include  them  from  the  first,  if  ascertainable. 

(a)  Nugmder  v.  Kaminee,  11  M.  1.  A.  241 ;  8. 0.  8  Suth.  (P.  C.)  17;  Baijun 
T.  Brij  Bhookun,  2  I.  A.  275 :  S.  0. 1  Cal.  188 ;  Mohima  t.  Ram  KUhor^,  15 
B.  L.  U.  142  ;  8.  0.  28  Suth.  174 ;  Kisto  Moyee  t.  ProsuwM,  6  Suth.  804.  See 
Venkataramayyan  ▼.  Venkatasuhramaniaf  1  Mad.  858 ;  Siva  Bhagiam  t.  Palami 
Padiachi,  4  Mad.  401. 

{b)  See  antCt  §  804,  as  to  the  effect  of  a  gift  or  derise  upon  the  right  of  a 
creditor. 
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ficate  of  sale^  it  onght  to  be  set  forth  that  wbat  is  sold  is  the 
right  title  and  interest  of  the  representative  on  the  record, 
and  not  that  of  the  deceased  person.  As  the  whole  estate 
of  the  deceased  vests  in  his  legal  representative,  the  pur- 
chaser would  be  safe  if  the  representative  on  the  record 
were  really  the  legal  representative.  But  on  this  point  he 
would  be  bound  to  satisfy  himself,  and  must  take  the  con- 
sequences if  it  turned  out  to  be  otherwise  (c)."  Therefore, 
where  the  deceased  was  divided,  and  therefore  represented 
by  his  widow,  but  the  suit  was  brought  against  his  divided 
brother ;  and,  conversely,  where  the  deceased  was  undivid- 
ed, and  the  suit  was  brought  against  his  widow,  and  not 
against  his  brothers,  in  each  case  it  was  held  that  nothing 
passed  to  the  purchaser  at  an  auction  sale  under  the  decree 
(d).  So  where  the  deceased  left  a  widow  and  a  minor  son, 
and  the  suit  was  brought  against  the  widow,  decree  obtain- 
ed and  execution  taken  out  against  her,  as  representing 
the  estate,  the  existence  of  the  minor  being  ignore^  through- 
out, it  was  held  that  his  interests  were  not  affected  (e). 
But  where  the  estate  is  actually  represented  by  a  female, 
and  the  suit  is  properly  brought  against  her  upon  a  debt  of 
the  last  male  holder,  no  liability  can  possibly  attach  upon 
her  personally.  The  basis  of  the  suit  against  her  is,  that 
the  estate  which  she  holds  is  bound,  and  that  she  is 
compellable  to  pay,  not  out  of  W  assets,  but  out  of  the  Binds  estate  of 
assets.  Consequently,  any  decree  against  her,  and  all  pro-  doc«a»«^ 
ceedings  in  execution  of  it,  will  be  interpreted  so  as  to  give 
proper  effect  to  the  transaction.  For  instance,  a  man  had 
given  a  bond,  and  died  leaving  an  infant  son,  and  a  widow 
who  was  guardian  of  the  son.  She  was  sued  on  the  bond, 
judgment  was  given  against  her,  and  execution  was  issued. 
The  advertisement  stated  that  the  property  was  hers,  and 

(c)  Per  eurianu  Natha  ▼.  Jamni,  8  Bom.  H.  C.  (A.  C.  J.)  41. 


(d)  Natha  v.  Jamni,S  Bom.  H.  C.  ( A .  C.  J.)  87 ;  SadahaH  Prasad  v.  Foolhash 
Koer,  3  B.  L.  B.  (F.  B^  81 ;  8.  0. 12  Suth.  (P.  B.)  1 ;  Phoolhash  Koonwar  v. 
LaUa  Jogeshur,  8  I*  A.  7 ;  S.  C.  1  Cal.  226 ;  8.  O.  25  Suth.  286 ;  See  Hendry  ▼. 
MuUy  LaU,  2  Oal.  895. 

(e)  Jatha  Naik  ▼.  Veiiktapa,  5  33om.  14;  Ahoha  Dada  ▼.  Sakharam,  9 
Bom.  429. 
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that  the  rights  and  interest  of  the  debtor  were  to  be  sold; 
It  was  held  that  the  estate  of  the  deceased  was  what  was 
sold,  and  that  the  purchaser  had  a  good  title  against  the 
son  (/).  This  decision  was  approved  and  followed  by  the 
Privy  Council,  in  a  case  where  a  widow  was  sued  for  arrears 
of  rent,  which  accrued  due  in  the  time  of  the  husband. 
The  plaintiff  had,  according  to  the  practice  which  then 
existed,  obtained  a  decree  in  the  Civil  Court  against 
the  husband  for  the  arrears.  He  then  proceeded  against 
the  widow  in  the  Collector's  Court  to  enforce  payment 
from  the  estate.  The  decree  was  given  against  the  widow 
as  sole  heiress  and  representative.  It  was  held  that  the 
execution  of  this  decree  bound  all  the  interests  in  the 
property,  and  not  merely  that  of  the  widow  (g).  And  where 
the  advertisement  of  sale  points  to  a  decree  against  the 
husband  as  that  which  is  being  enforced,  it  is  immaterial 
that  it  states  that  what  is'  being  sold  is  the  right  title  and 
interest  of  the  widow  (h). 

Her  power  over        §  597.  The  self -acquired  property  of  a  man  will  descend 
Be  -aoqumtions.  ^  j^.^  widow  where  his  joint  or  ancestral  property  would 
not  do  so.     But  she  has  no  other  or  greater  power  over  the 
one  than  over  the  other  (i).     A  different  rule  prevails  among 
Jains.  the  Jains.     A  widow  among  them  is  said  to  have  an  absolute 

interest  over  her  husband's  self -acquired  property.  And 
apparently,  if  not  an  absolute,  yet  a  very  much  larger 
interest  over  his  ancestral  property  than  an  ordinary  widow 
possesses  (k). 

(/)  l8hanY,BuTc8h  Ali,  Marsh.,  614;  8.  0.  Suth.  (P.  B.)  119.  See  Aluh- 
monee  v.  Banee  Madhuh,  4  Cal.  677. 

(g)  Burhhunga  ▼.  Coomar,  14  M.  I.  A.  605  ;  8.  C.  10  B.  L.  R,  294  ;  S.  C.  17 
Suth.  459.  The  effect  of  this  and  the  preceding  decisions  has  been  stated  ]by 
the  Jndidfll  Committee  to  be  **  that  in  execution  proceedings,  the  Cotirt  wifl 
look  at  the  substance  of  the  transaction,  and  will  not  be  disposed  to  set  a«ide 
the  execution  upon  mere  technical  grounds  when  they  find  that  it  is  substanti- 
ally right."  Bissessur  ▼.  Luchmessur,  6  I.  A.  288,  238 ;  S.  C.  5  C.  L.  E  477 ; 
RamktsJwre  v.  Kally  Kanto,  6  Cal.  479 ;  Jotendro  y.  Jogul,  7  Cal.  857 ;  ajd, 
Jugol  Kishore  v.  Jotendro,  11 1.  A.  66 ;  S.  C.  10  Cal.  986  j  HaH  Vydianathayyan 
V.  Minakshi,  5  Mad.  5. 

(h)  ML  Nuzeerum  v.  Moulvie  Ameerooddeen,  24  Suth.  8. 

(i)    Mt.  Thakoor  v.  Rai  Baluk  Ram,  11  M.  I.  A.  189 ;  8.  C.  10  Suth.  (P.  C.)  8. 

(fc)  Skeo  Singh  v.  ML  Dakho,  6  N.-W.  P.  882  ;  S.  C.  affd.  on  appeal,  5  I.  A. 
87;  S.  C.IAII.  688. 
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§  598.  Another  point  on  which  there  appears  to  be  much 
difference  of  opinion^  is  whether  a  widow  or  other  female 
heir  has  any  larger  power  of  disposition  over  movable  pro- 
perty than  over  immovable  property.     It  is  now  finally 
settled^  as  regards  cases  governed  by  the  law  of  Bengal  and 
Benares,  that  there  is  no  difference^  and  that  the  same 
restrictions  apply  in  each  case  (Z).     But  in  both  these  deci- 
sions, and  in  that  cited  above,    ML  Thakoor  v.  Bai  Baluk 
Bam,  it  was  admitted  by  the  Judicial  Committee  that  there 
might  be  a  difference  in  this  respect  between  the  law  of 
those  provinces^  and  that  administered  in  the  Mithila  and  in 
Western  and  Southern  India.     Certainly  as  regards  these 
latter  districts  there  is  a  strong  current  of  authority  the 
other  way  (m).     It  is  difficult  to  ascertain  upon  what  ground 
these  decisions  rested.     Most  of  them  were  given  in  accord- 
ance with  futwaha  which  set  out  no  reasons  or  authority. 
The  Madras  High  Court  has  lately  decided,  though  appa- 
rently without  noticing  the  decisions  of  the  Sudr  Court  to 
the  contrary,  that  the  restrictions  upon  a  widow^s  estate 
apply  to  movable  as  well  as  to  immovable  property  (n). 
Whenever  the  question  arises  tor  final  decision,  it  will  be  well 
to  bear  in  mind  the  observations  of  the  Judicial  Committee 
in  Bhugwandeen  v.  Myna  Baee  (o).     These  show  that  the 
texts  which  authorise  a  woman  to  dispose  absolutely  of  mov- 
able property  given  to  her  by  her  husband,  are  different  from 


Her  power  over 
movables. 


Power  of  heiress 
over  movables. 


(l)  D.  Bhaga,  xi.  1,J  66,  60, 68, 64 ;  D.  K.  Sangraha,  i.  2  iCossinaut  BysacJc  v. 
Eurr080(yndry,  2  M.  Dig,  198:  aflftrmed  in  P.  0.  Clarke,  Bulee,  91 ;  V.  Darp., 
97 ;  Bhuawandeen  v.  Myna  Baee,  11  M.  I.  A.  487 ;  8.  0.  9  Suth.  (P.  0.)  28. 
This  position  was  doubted  as  regards  BengsJ,  7  Bom.  163. 

im)  See  as  to  the  Mithila,  Vivada  Chintamani,  261—268:  Sreenarain  v. 
Bhya  Jha,  2  S.  D.  28  (29,  86) ;  Dooraa  v.  Poorun.  5  Snth.  141 :  Birajun  Kooer  v. 
Luchmi  Narain,  10  Cal.  2^  Madras :  Madhaviya,  §  44 ;  RamaBoehien  v. 
Alcylandummalt  Mad.  Dec.  of  1849, 115 ;  Qooroohuksh  v.  Lutchmana,  ib.  1850, 
61 ;  Oopaula  Narraina  Putter ,  ib.  74 ;  Cooppa  v.  Scahappien.  ib.  1858,  220. 
Bombay  :V.  May^,  iv.  8.  §  8j  Bechur  v.  Baee  Li*iw6«,  1  Bom.  H.  C.  56 ; 
Pranjeevandas  v.  JJewcooverhaeet  1  Bom.  H.  0. 180 ;  Jamiyatram  v.  BaiJamnOt 
2  Bom.  H.  0.  10 ;  Lakshmibai  r.  Oanpat  Moroba,  4  Bom.  H.  C.  (O.  C.  J.)  150, 
162  :  Bhaekar  Trimbak  v.  Mahadev  Bawii,  6  Bom.  H.  0.  (O.  0.  J.)  1,  18 ;  oer 
curiam^  Tuljaram  v.  Mathuradae,  5  Bom.  670 ;  Damodur  v.  Purmanandas, 
7  Bom.  p.  168. 

(n)  Narasimma  v,  Venkatadrif  8  Mad.  290 ;  Bucki  Ramayya  v.  Jagapathi, 

*  (0)  *il  M.  I.  A.  610-514;  S.  C.  9  Suth.  (P.  C.)  23. 
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those  whicli  control  her  disposition  of  property  inherited^ 
and  that  she  may  probably  have  larger  powers  over  the 
former  than  over  the  latter.  Also,  that  reliance  can  no 
longer  be  placed  npon  the  mnch  canvassed  text  of  the 
Mitakshara  (ii.  11,  §  2),  as  raising  any  analogy  between 
property  inherited  by  a  woman  and  her  stridhanum,  as 
regards  the  right  to  dispose  of  it. 

§  599.  Remedies  against  the  acts  ov  a  vemali  hbib. — 
This  part  of  the  subject  divides  itself  into  three  branches 
-^Who  may  siie ;  for  what  they  may  sue ;  and  the  equities 
that  arise  in  giving  relief. 

Who  may  sue. — ^No  one  can  sue  in  respect  of  the  acts  of 
the  female  proprietor,  except  those  who  have  an  interest  in 
the  succession,  and  who  would  be  injured  by  the  acts  com- 
plained of.  It  is  quite  clear  that  a  mere  stranger  cannot 
sue.  And  he  is  not  put  into  a  better  position  by  joining 
the  reversionary  heirs  as  defendants,  or  even  by  obtaining 
their  consent  {p).  But  the  further  question  arises,  who  is 
a  mere  stranger  f  The  next  reversioner,  that  is  the  pre- 
sumptive heir  in  succession,  has  only  a  contingent  estate. 
But  it  is  settled  that  this  estate  gives  him  such  an  interest  as 
will  justify  a  suit,  where  that  interest  is  in  danger  (q).  On 
the  other  hand  it  seems  equally  settled  that  only  the  imme« 
diate  reversioners  can  bring  such  a  suit  (r),  unless  the  rever* 
sionersare  themselves  fraudulently  colluding  with  the  female 
heir,  so  that  their  protection  of  the  estate  is  in  fact  with- 
drawn (*). 


(p)  Brojokishoree  t.  Sreenath  Bo$e,  9  Snth.  463.  Nor  can  the  aangnee  of  a 
reverrioner's  riffht  sae,  •▼en  ilioagh  he  would  be  the  next  reversioBer  after  the 
aMignor ;  Raicharan  ▼.  Pyari  Mam,  8  B.  L.  K.  (O.  0.  J.)  70.  8ed  qy.hnto 
last  position  P  If  the  assignment  was  valid  he  beoame  next  reversioner.  See 
Ammur  ▼.  Jfardt*»,  2  N.-W.  P.  81. 

(q)  Lukhee  v.  Goleool,  18  M.  I.  A.  d09,  224;  S.  G.  8  B.  L.  B.  (P.  C.)  57  { 
8.  O.  12  Suth  (P.  O.)  47;  Kooer  Goolab  v.  Bao  Kurun,  14  M.  I.  A.  176; 
S.  0.  10  B.  L.  B.  1 ;  .lumoona  ▼.  Bamaaootiderai,  8 1.  A.  72 ;  S.  C.  1  Gal.  2S9s 
Adi  Deo  ▼.  Dukharam,  6  All.  582.    See  §  602,  note. 

(r  )  Qogunchwnder  y.  Joy  DurgcL,  8.  D.  of  1859,  620 ;  Bn^hishoree  v.  Brm- 
naih  Bose,  9  Bath.  468  ;  Bamtisoonduree  ▼.  Bamasoondures,  10  Suth.  801 ;  (bat 
eee  OojuUnoney  ▼.  Sugormoneyt  Tayl.  &  B.  870;)  B(ightMuith  t.  Thakuri, 
4  All.  16 ;  Madan  ▼.  Malki,  6  AU.  428. 

($)  Naikram  ▼.  Soorujhuns,  S.  D.  of  1859, 891 ;  Shama  Soonduree  v.  •Tumoono, 
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§  600.  For  what  they  may  sub. — Of  course  an  action 
against  tlie  heir  in  possession  is  only  maintainable  in  respect 
of  some  act  of  hers  whicli'  is  injurious  to  the  reversioner. 
Such  acts  arS  of  two  classes^  Firat,  those  which  diminish  the 
value  of  the  estate ;  Second,  those  which  endanger  the  title 
of  those  next  in  succession. 

J^*^.— Under  this  head  come  all  acts  which  answer  to  the  To  restrain 
-,  .     .         -  ,        .  .  ,  .  T  waste. 

description  of  waste^  that  is,  an  improper  destruction  or  dete- 
rioration of  the  substance  of  the  property.  The  right  of  those 
next  in  reversion  to  bring  a  suit  to  restrain  such  waste,  was  Waste  by  hdrew 
established,  apparently  for  the  first  time,  by  an  elaborate  ^  P****""*^'^* 
judgment  of  Sir  Laiorence  Peel,  C.J.,  in  1851  {t).  What 
will  amount  to  waste,  has  never  been  discussed.  Probably  no 
assistance  upon  this  point  could  be  obtained  from  an  examin- 
ation of  the  English  cases  in  regard  to  tenants  for  life.  The 
female  heir  is,  for  all  purposes  of  beneficial  enjoyment,  full 
and  complete  owner.  She  would,  as  I  conceive,  have  a  full 
right  to  cut  timber,  open  mines  and  the  like,  provided  she 
did  so  for  the  purpose  of  enjoying  the  estate,  and  not  of  in- 
juring the  reversion.  As  Sir  Latvrence  Peel  said  (w),  "  The 
Hindu  female  is  rather  in  the  position  of  an  heir  tsking  by 
descent  until  a  contingency  happens,  than  an  heir  or  devisee 
upon  a  trust  by  implication.  Therefore,  a  bill  filed  by  the 
presumptive  heir  in  succession  against  the  immediate  heir 
who  has  succeeded  by  inheritance,  must  show  a  case  ap- 
proaching to  spoliation."  She  must  appear  not  merely  to  be 
using,  but  to  be  abusing,  her  estate.  Therefore,  specific 
acts  of  waste,  or  of  mismanagement,  or  other  misconduct, 
must  be  alleged  and  proved.  Unless  this  is  done,  the  female 
heir  can  neither  be  prevented  from  getting  the  property 
into  her  possession,  nor  from  retaining  it  in  her  hands,  nor 

24  Sath.  86 ;  Betoo  v.  Lalljee,  ih.  899 ;  Kooer  Goolah  v.  Rao  Kurun,  14  M.  I.  A. 
176}  B.  0. 10  B.  L.  R.  1, 198 ;  Anand  v.  Court  cf  Wards,  6 1.  A.  14;  Balgohind 
T.  Bamhwnar,  6  All.  481 ;  Qauri  v.  Owrsdhaiy  2  All.  41 ;  Jhula  t.  Kanta  Pra§ad, 
9  All.  441.  See  as  to  misjomder  of  causes  of  action  by  plaintiff  seeking  a  de- 
claration that  alienations  to  sereral  persons  were  invalid.  Kachar  w.  Box  Rathors^ 
7  Bom.  289. 

It)  Hurrydoas  t.  Rungunmon»y,  Sct.  657- 

(«)  Hurrydois  y.  /JnnyMnmonsy,  Ser.  661. 

90 
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compelled  to  give  security  for  it,  nor  can  any  orders  be  given 
her  by  anticipation  as  to  the  mode  in  which  she  is  to  use  or 
invest  it  {v) .  But  where  such  a  case  is  made  out,  the  heiress 
will  be  restrained  from  the  act  complained  of.  In  a  very 
gross  case^  she  may  even  be  deprived  of  the  management  of 
the  estate^  and  a  receiver  appointed.  Not  upon  the  ground 
that  her  act  operates  as  a  complete  forfeiture,  which  lets  in 
the  next  estate,  and  entitles  the  reversioner  to  sue  for  imme- 
diate possession,  as  if  she  were  actually  dead  (to),  but  upon 
the  ground  that  she  cannot  be  trusted  to  deal  with  the  estate 
in  a  manner  consistent  with  her  limited  rights  in  it  {x).  In 
such  a  case  the  next  heirs  may  be,  but  need  not  necessarily 
be,  appointed  the  receivers,  unless  they  appear  to  be  the 
fittest  persons  to  manage  for  the  benefit  of  the  estate  (y) ; 
and  the  Court  will,  unless  perhaps  in  a  case  where  the 
female  has  been  guilty  of  criminal  fraud,  direct  the  whole 
proceeds  to  be  paid  over  to  her,  and  not  merely  an  allowance 
for  her  maintenance  (z).  In  one  case  the  widow  had  given 
up  the  estate  to  a  third  party,  under  threat  of  legal  pro- 
ceedings, and  refused  to  have  anything  to  do  with  the  assets. 
It  was  held  that  the  reversioners  might  sue  the  widow  and 
the  third  party  to  have  the  possession  restored  to  the  pro- 
per custody,  and  that  a  manager  should  be  appointed  to 
collect,  account  for,  and  pay  into  Court,  the  assets,  to  be 
held  for  the  ultimate  benefit  of  the  heirs  who  should  bo 
entitled  to  succeed  at  the  death  of  the  widow  (a). 

Of  course  the  reversioners  will  be  equally  entitled  to 
restrain  the  unlawful  acts  of  persons  holding  under  the 


(v)  Hwrrydosa  v.  XJppoomah.  6  M.  I.  A.  48S ;  Bindoo  t.  BoUe,  1  Bnik.  1S5 } 
Qrose  t.  Amirtamayi,  4B.  L.  B.  (O.  G.  J.)  1 ;  8.  C.  12  Suth.  (A.  O.  J.)  IS. 

(w)  Per  curiam^  Rao  Kurun  ▼.  Natoab  Mahomed,  14  M.  I.  A.  198 ;  S.  C.  10 
B.  L.  E.  1 ;  Kishnee  v.  Khealee,  2  N.-W.  P.  424. 

{x)  NundUa  ▼.  Bolakee,  S.  D.  of  1854,  851  s  Gouree  Kanth  v.  BhugohuUy^  8. 
D.  of  1858,  1108. 

(v)  Qoluhmonee  ▼.  Kiahmperaad,  S.  D.  of  1859,  2ia 

(»)  Nwndlal  y.  Bolakeey  8.  D.  of  1854,  p.  851 ;  S.  D.  of  1859,  210,  mg^i 
Lodhoomona  y.  Qvwneeckimder,  6.  B.  of  1859,  486 1  Koroonamoyeey.  Chbtmd^ 
naih,  8.  D.  of  1859,  944;  Maharani  y.  NandaLal,  1  B.  L.  B.  (A-  G.  J.)  S7; 
8.  C.  10  Sath.  73 ;  Shama  Soonduree  y.  Jumoona,  24  Sath.  86. 

(a)  RadhaMohuny,  Bam  Das,  SB.  L.n,  (A,  0.  J.)  868 ;  8.  0.  a48iith.a6, 
not«.    See  Joymooruth  y.  Buldeo,  21  Suth.  444. 
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female  heiress  (b).  But  the  mere  fact  that  strangers  are 
affecting  to  deal  with  the  property  as  their  own,  without 
actual  dispossession  of  the  intermediate  estate,  or  waste,  or 
injury  to  it,  gives  no  right  of  action  against  them  to  the 
reversioner,  either  for  a  declaration  of  title,  or  otherwise  (c). 

§  601.  Second. — ^During  the  lifetime  of  the  heiress  no  one  DeoUrafcory 
can  bring  a  suit  to  have  it  declared  that  he  will  be  the  next 
heir  at  her  death.  Because  as  his  title  must  depend  upon 
the  state  of  things  existing  at  her  death,  a  suit  before  that 
time  would  be  an  unnecessary  and  useless  litigation  of  a 
question  which  may  never  arise,  or  may  only  arise  in  a 
different  form  (c2).  But  he  may  sue  to  remove  that  which 
would  be  a  bar  to  his  title  when  it  vested  in  possession. 

There  are  two  classes  of  transactions  which  would  have 
this  effect :  first,  adoptions ;  second,  alienations. 

§  602.  The  Specific  Relief  Act  (I  of  1877)  §  42  provides  Speoifio  ReUef 
that  "  any  person  entitled  to  any  legal  character,  or  to  any 
right  as  to  any  property,  may  institute  a  suit  against  any 
person  denying,  or  interested  to  deny,  his  title  to  such 
character  or  right,  and  the  Court  may  in  its  discretion 
make  therein  a  declaration  that  he  is  so  entitled,  and  the 
plaintiff  need  not  in  such  suit  ask  for  any  further  relief. 
Provided  that  no  Court  shall  make  any  such  declaration 
where  the  plaintiff,  being  able  to  seek  further  relief  than  a 
mere  declaration  of  title  omits  to  do  so"  (e).  The  illustrations 
to  this  section,  amongst  which  (a./. )  are  expressly  men- 
tioned suits  for  a  declaration  that  alienations  by  a  widow 
are  void  beyond  her  life,  and  that  her  adoption  of  a  son  is 

(6)  Oohindmani  v.  Shamlal,  B.  L.  R.  Sup.  Vol.  48;  8.  O.  Sath.  Sp.  165; 
jMT  cvriamt  K<imavadhani  ▼.  Joy$a,  8  Mad.  H.  0.  119. 

<c)  Suraj  Ban$i  Kunwar  t.  Mahipatt  7  B.  L.  R.  669 ;  S.  0.  16  Sath.  18. 

(d)  J^miUputty  V.  Lallah  Futteh,  2  Hay,  608;  8.  0  Ser.  688:  Kathama 
Natchiar  t.  Dortuinga  Tewr,  2  I.  A.  169;  8.  C.  15  B.  L.  R.  8$;  8. 0.  28Siith. 
514 ;  Oreeman  ▼.  Waheri,  8  Cal.  12. 

•  (e)  Bholai  v.  Kali,  8  AU.  70 ;  Ahhoy  Chum  v.  Kally  Prasad,  5  Oal.  940. 
The  Galontta  Ooart  hiu  held  that  a  rereiBioiier  has  not  luoh  an  estate  as  would 
entitle  him  to  sue  under  this  Act.  Cfreeman  Singh  t.  Wahari  Loll,  8  Cal.  12.  The 
Madras  Court  takes  an  oi^>osite  view.  Qangayya  t.  MahaUikshmiy  10  ICad.  90. 
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invalid^  seem  to  show  that  the  Act  is  intended  to  reprodace 
the  previous  law^  as  embodied  in  the  following  decisions. 


§  603.  It  was  ruled  under  the  Limitation  Act  XTV  of 
1 859^  that  the  mere  fact  of  an  adoption  was  no  necessary 
injury  to  a  reversioner,  until  his  right  to  possession  arises, 
and  that  the  Statute  of  Limitations  ran  from  the  latter  date, 
and  not  from  the  date  of  the  adoption.  A  contrary  rule 
was  laid  down  by  the  Privy  Council  as  regards  the  Limita- 
tion Act  of  1871.  It  is  yet  undecided  which  rule  will  apply 
as  regards  the  later  Limitation  Act  XV  of  1877,  Sched.  iL, 
§  118, 140, 141  (/).  But  in  any  case  it  was  settled  that  the 
next  reversioner  might  bring  a  suit  for  a  declaration  thai 
the  adoption  was  invalid,  on  the  ground  that  he  might 
otherwise  lose  the  evidence  which  would  establish  its  inva- 
lidity, when  the  occasion  arose  (g).  But  the  granting  of 
merely  declaratory  decrees  is  discretionary  (&),  and  in  one 
case  where  the  evidence  was  unsatisfactory,  the  Court 
refused  to  mske  any  declaration  (i).  And  no  declaration 
will  be  made  as  to  merely  collateral  matters,  such  as  the 
existence  of  agreements  to  give  or  receive  in  adoption, 
where  the  declaration,  when  made,  would  not  affect  tho 
validity  of  the  adoption  {k). 

§  604.  It  was  at  one  time  thought  that  alienations  by  a 
widow  beyond  her  powers  were  absolutely  void,  and  even 
operated  as  a  forfeiture  of  her  estate.     Consequently,  that 


(/)  See  ante,  §160. 

ig)  Chvmder  t.  Dwarkwnath,  8.  D.  of  1S59,  1628 ;  NohinkUhory  t.  GMnd 
Se^.  628,  note ;  per  cxMriamt  Qangopadhya  t.  Maheachandra,  4  B.  L.  B.  (F.  B.) 
9 ;  8.  C.  12  Suth.  (F.  B.)  14 ;  Brmo  t.  Sreenath  Bhow,  9  Sath.  468 ;  Mrinmoym 
T.  Bhoobunmoyee,  15  B.  L.  B.  1 ;  8.  0. 23  Sath.  42 ;  Siddhwaur  ▼.  6kam  Chand^ 
16  B.  L.  B.  9,  note ;  8.  C.  28  Sath.  285.  (See  as  to  Statute  of  Limitations  in  theae 
two  last  cases).  KotomarH  y,  Vardhcma/mma,  7  Mad.  H.  C.  831 ;  Kalota  t. 
Fadapoy  1  Bom.  248 ;  Jumoona  v.  Bamasoonderai,  8  I.  A.  72 ;  S.  G.  1  Gal.  289 ; 
Anund  t.  Covrt  of  Wards,  8  I.  A.  14 ;  S.  G.  6  Gal.  764 ;  Thayamnud  ▼,  Venka- 
«amma;7  Mad.  401. 

ih)  Sreenarain  v.  SreemuUy,  11  B.  L.  B.  171,  190;  S.  G.  19  Snth.  188 ;  S.  C. 
1.  A.  Sap.  Vol.  149 ;  MoUe  Lai  ▼.  Bhoop  Singh,  8  Sath.  64;  Br<^o  ▼.  Sreenath 
BhoM,  9  dath.  468. 

(i)  Brohmo  Moyee  v.  Antmd  Loll,  19  Sath.  419.  See  as  to  oases  where  it  watf 
held  that  the  Goart  had  wrongly  refused  to  make  a  declaration.  Upendra  t, 
Cfojoeenath,  9  Gal.  817  !  Im  Due  ▼.  HunahutH,  10  1.  A.  160 ;  8.  G.  10  Ual  824. 

Qc)  Sreenarain  y.  Sreemutty,  11  B.  L.  B.  171,  8upra» 
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the  reversioners  miglit  sue  to  have  the  estate  restored  to  the 

widow,  or  even  placed  at  once  in  their  own  possession.     It 

is  now,  however,  settled  that  this  is  not  the  case.     Such  an 

alienation  will  be  valid  during  the  widoVs  lifetime.     If  not 

made  for  a  lawful  purpose,  such  as  will  bind  the  heirs,  it 

has  no  effect  against  them  till  their  title  accrues ;  they  may 

then  sue  for  possession,  and  the  Statute  will  run  from  that 

date  (I),     But  here,  as  in  the  case  of  adoptions,  the  validity  ^^^en  maintain. 

of  the  transacfcion  may  depend  upon  facts  the  evidence  of  ^^^^ 

which  would  be  lost  by  delay.     Therefore,  a  suit  will  lie  by 

the  reversioner  at  once,  not  to  set  aside  the  transaction 

absolutely,  but  to  set  aside  so  much  of  it  as  would  operate 

against  himself  (m) .     But  a  suit  of  this  character  must  be 

founded  on  specific  instances  of  alienation  extending  beyoud 

the  restricted  powers  of  the  heiress.     A  suit  to  restrain  all 

alienations  would  not  be  maintainable,  because  the  validity 

of  each  alienation  would  depend  upon  the  circumstances 

under  which  it  was  made,  and  could  not  be  decided  upon 

beforehand  (n).     Such  declarations  will  not  be  granted, 

unless  the  act  complained  of  is  one  which,  if  allowed  to 

stand  unchallenged,  would  be  an  injury  to  the  estate  of  the 

next  heir  (o).     And  they  may  be  refused,  at  the  discretion 

of  the  Court,  if  it  appears  that  the  lapse  of  time  will  not 

render  it  more  difficult  for  the  next  heir  to  establish  his 


(Z)  Where  the  snit  is  during  the  life  of  a  widow  to  declare  lier  alienation  void 
beyond  her  life,  the  statute  rons  from  the  alienation.  If  after  her  death  for 
poflooaaion,  the  statate  runs  from  the  death.  In  eaoh  case  the  period  is  twelve 
years.  Act  XV  of  1877,  Sched.  u.  §  125,  141  j  Pursut  Koer  v.  Pdlut  Boy,  8 
Gal.  442  ;  SrifMth  ▼.  Pro$<mno,  9  Gal.  984. 

(m)  Qobindmani  t.  ShanUaL  B.  L.B.  6np.  Vol.  48;  S.  0.  Suth.  Sp.  166; 
Oodoy y.  Dhimmonee,  8  Sath.  188 ;  QroMev.  Amirtamayi,  4  B.  L.  B.  (O.  Cf.  J.)  1 ; 
8.  0. 12  Snth.  (A.  O.  J.)  18 ;  Shewdk  ▼.  Syad  Mohammed.  8  B.  L.  B.  (A.  O.  J.) 
196  ;  8.  G.  12  Snth.  26;  Lalla  Chuttur  y.  Mt  Wooma,  8  Snth.  278 ;  BykurU  v. 
Griah  Chunder,  15  Snth.  96 ;  Bistohehari  v.  Lala  Biajnatk,  7  B.  L.  B.  218 ; 
8.  G.  16  Snth.  49 ;  Damoodur  y.  Mohee  Kant,  21  Snth.  54.  See  per  Macpher^ 
9on,  J.,  Froeuimo  y.  Tripoora,  24  Snth.  88,  explaining  Brinda  y.  Fearee,  9  %$nth. 
460 ;  8hum$ool  y.  Sheumkram,  2  I.  A.  7 }  S.  G.  14  B.  L.  B.  226 ;  8.  G.  22  Snth. 
409 :  Kalia/n  Singh  v.  Santoal  Singh,  7  AH.  168 ;  Sant  Kumar  y.  Sukh  Nidhan, 
8  AU.  365 ;  Oopichand  y.  Svjankuar,  8  All.  646. 

(n)  Pranputtee  y.  Mt.  Poom,  8.  D.  of  1856,  484 ;  8.  G.  on  reyiew,  Lalla  Futteh 
y.  Mt.  Pranputtee,  8.  D.  of  1857,  881. 

•  (o)  Sreenarain  y.  Sreemutty.  11  B.  L.  B.  171 ;  S.  G.  19  Snth.  188 ;  8.  G.  I. 
A.  8np.  Vol,  149 :  Behary  y.  Madho,  18  B.  L.  B.  222 ;  8.  G.  21  Snth.  480 ;  NU- 
many  y.  Kally  Chum,  2  I.  A.  88;  8.  G.  14  B.  L.  B.882;  8.  G.  28  Snth.  150; 
Rampershad  y.  Jokhoo  Boy,  10  Gal.  1008. 
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rigHt  when  tlie  snoceteion  falli  in^  for,  if  tliis  be  so,  tlie 
litigation  is  premature  and  nnneoessarj  (p). 

Effect  of  deelft-        §  605.  It  wag  formerly  unsettled  how  far  a  decree  in  a 
'^^  declaratory  suit  would  bind  any  but  the^parties  to  it.    Where 

a  suit  is  brought  by  or  against  a  femide  heiress  in  posses- 
sion, in  respect  of  any  matter  which  strikes  at  the  root  of 
her  title  to  the  property,  it  is  held  that  a  decree,  fairly  and 
properly  obtained  against  her,  biuds  all  the  reversioners, 
because  she  completely  represents  the  estate  ($).  But  it  is 
by  no  means  clear  that  the  same  result  would  follow  in  a 
suit  where  she  was  not  defending  her  own  title  at  all.  In 
one  case  of  an  application  to  set  aside  an  adoption,  the 
Judicial  Committee  said  that  they  would  give  no  opinion 
what  the  effect  of  a  decree  in  such  a  suit  might  be ;  whether 
one  in  favour  of  the  adoption  would  bind  any  reversioner 
except  the  plaintiff,  or  whether  one  adverse  to  the  adoption 
would  bind  the  adopted  son,  as  between  himself  and  any- 
body except  the  plaintiff  (r).  In  a  later  case  they  refused 
to  give  any  declaration  as  to  the  effect  of  a  will  upon  the 
rights,  if  any,  of  an  unborn  son,  on  the  ground  that  no 
judgment  which  they  could  give  would  affect  his  rights  («). 
Now,  by  Act  I  of  1 877,  §  43  (Specific  Relief)  it  is  provided, 
that  a  declaration  made  under  Chap.  YI  is  binding  only 
upon  the  parties  to  the  suit,  persons  claiming  under  them 
respectively,  and,  where  any  of  the  parties  are  trustees,  on 
the  persons  for  whom,  if  in  existence  at  the  date  of  the 
declaration,  such  persons  would  be  trustees. 

(p)  Behary  t.  Madho,  ub  sup. 

(a)  Katama  Natchiar  t.  Rajah  of  Shivagunga,  9  M.  I.  A.  fiSOJSM ;  8.  0.  S 
Suth.  (P.  0.)  81 ;  Nohvnchunder  v.  Gtmt  Fersad,  B.  L.  B.  Sup.  VoL  1006 ;  8. 
G.  9  Bath.  605 ;  approved,  Awmrtolall  ▼.  Raj<meekaiU,  2 1.  A.  121 ;  8.  0.  IS 
B.  L.  K.  10;  8.  C.  23  8nth.  214;  Pertah  Narainr.  Triloldnath,  11  L  A.  197; 
8.  0. 11  Gal.  186.  As  to  effect  of  Statute  of  Lfanitations,  aee  Natha  ▼.  Janmi, 
8  Bom.  H.  G.  (A.  G.  J.)  87 ;  Brammoye  t.  KrUtomohuny  2  Gal.,  222 ;  Nemdkm- 
mar  ▼.  Radha  Kuari,  1  AIL  282  t  Gya  Prasad  t.  Heet  Naraim,  9  Oal.  98 ;  Zbfcil- 
moni  V.  Manick  Chandra,  11  Gal.  791 ;  Drobomoyi  Oupta  t.  Davis,  14  Gal.  SSS, 
844 ;  ante,  §  595. 

(r)  Jwnoona  ▼.  BamasoondsraL  81.  A.  72,84;  8.  G.  1  GaL  289.  ^wper 
Psacock,  G.  J.,  Brojo  y.  Srsmath  Boss,  9  Snth.  465 ;  per  Markhy,  J.,  Brohmo  t. 
Anund,  18  B.  L.  B.  225  (note) ;  8.  O.  19  Snth.  420. 

(«)  Ram  Lai  Mookerjss  ▼.  Secy,  of  Stats,  8 1.  A.  46 ;  8.  G.  7  CaL  804. 
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§  606.  Equities. — In  general^  where  a  conflict  arises  Equities  on  set- 
between  the  reversioner  and  the  alienee  of  the  heiress,  the  act!.*"  * 
question  is  simply  whether  her  alienation  was  for  a  lawful 
and  necessary  purpose,  or  not.  If  it  was,  it  binds  him ;  if 
it  was  not,  it  does  not  bind  him.  In  either  view  no  equity 
can  arise  between  them.  And  when  the  sale  is  valid,  the 
reversioner  is  not  at  liberty  to  treat  it  as  a  mere  mortgage, 
and  to  set  it  aside  on  payment  of  the  amount  which  it  was 
proved  that  the  female  in  possession  had  been  under  a  neces- 
sity to  raise  (t).  In  some  cases  the  reversioner  is  at  liberty 
to  set  aside  the  transaction,  but  only  on  special  terms.  For 
instance,  if  the  heiress  sold  a  larger  portion  of  the  estate 
than  was  necessary  to  raise  the  amount  which  the  law 
authorized  her  to  raise,  the  sale  would  not  be  absolutely  void  S«»fl»v®  «•!«• 
as  against  the  reversioners,  but  they  could  only  set  it  aside 
(if  at  all)  upon  paying  the  amount  which  the  widow  was 
authorized  to  raise,  with  interest  from  her  death,  the  defend- 
ant accounting  for  rents  and  profits  from  the  same  period  (u) . 
And  it  is  probable  that  even  this  amount  of  relief  would 
not  be  granted,  unless  the  circumstances  were  such  as  to 
affect  the  purchaser  with  notice  that  the  sale  was  in  excess 
of  the  legal  requirements  of  the  case  (v) ;  or  unless  it  was 
shown  that  he  had  failed  to  make  proper  enquiries  upon 
the  point  {w). 

§  607.  On  the  other  hand,  where  the  female  heiress  has  In  disoharga  of 
sold  property  in  order  to  pay  off  a  mortgage  on  the  estate,  ™®'*^^*«®' 
if  it  appears  that  her  funds  were  suj£cient  to  have  enabled 
her  to  satisfy  it  without  alienating  the  property,  the  sale 
will  be  set  aside  at  the  suit  of  the  reversioners.  But  only 
on  the  terms  of  treating  the  mortgage  as  a  subsisting  debt, 
and  giving  the  purchaser  credit  for  the  amount,  which  other- 


(0  Sugeeram  t.  Juddoohuna,  9  Snth.  284. 

(k)  Phool  Chund  v.  Rughoobuns,  9  Snth.  108 :  MrUteeram  v.  OopauL  11 
B.  L.  B.  416 :  S.  0.  20  Suth.  187. 
(v)  Kamikfu^praead  ▼.  Jagadamba,  6  B.  L.  B.  SOS. 
iw)  LiUleet  t.  Sreedhur,  18  Snth.  467. 
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wise  the  heir  would  have  had  to  meet  {x).  Here^  it  will  be 
observed^  the  heiress  might,  without  any  breach  of  duty, 
have  allowed  the  mortgage  to  continae,  leaving  the  rever- 
sioner to  pay  it  off  or  not,  as  he  thought  best.  But  I  do 
not  imagine  the  same  rule  would  be  applied,  if  the  widow 
sold  the  estate,  without  any  necessity,  to  pay  off  claims 
which  she  herself  was  bound  to  meet,  such  as  her  husband's 
debts,  or  the  maintenance  or  marriages  of  dependent 
members  of  the  family ;  for  the  result  of  such  a  course 
would  be,  to  shift  the  burthen  of  these  claims  off  her  own 
shoulders  upon  those  of  the  reversioner. 


(m)  Shumsool  ▼.  Bhwmhram,  2  I.  A.  7 ;  S.  0.  U  6.  L.  B.  886 ;  8.  C.  22  Batk. 
409 ;  SadoMhiv  t.  Dhakuhai,  5  Bom.  460. 
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CHAPTER    XXI. 

WOMAN'S  ESTATE. 
In  Property  not  inherited  from  Males. 

§  608.  This  Chapter  will  be  devoted  to  a  discussion  of  Woman's 
that  which  is  generally  spoken  of  as  stridhanum,  or  woman's  *^^' 

peculium,  or  property  specially  so  called.  But  I  haye  pre- 
ferred the  more  general  headings  so  as  to  avoid  disputes 
as  to  whether  any  particular  species  of  property  comes 
within  the  definitions  of  stridhanum  or  not.  Such  an 
enquiry  is  frequently  no  more  than  a  dispute  about  words 
(a).  To  the  historical  or  practical  lawyer  the  only  question 
of  interest  is,  what  are  the  incidents  of  any  sort  of  property. 
Its  name  is  a  matter  of  indifference,  unless  so  far  as  that 
name  guides  us  in  ascertaining  the  incidents.  If  the  name 
itself  has  been  applied  to  different  things  at  different  times, 
it  is  more  likely  to  mislead  than  to  guide  (6). 

• 
§  609.  It  is  evident  that  the  recognition  of  any  right  of  It«  origin  and 

property  pwomenmust  have  been  of  gradual  growth.     In  '^^- 

every  race  there  has  been  a  time  when  woman  herself  is  no 

more  than  a  chattel,  and  incapable  of  any  property  except 

what  her  owner  allows  her  to  possess,  and  so  long  as  he 

allows  it.    Indications  of  such  a  state  of  society  have  already 

been  pointed  out  in  the  Sanskrit  texts  (§  70).     Dr.  Mayr 

adduces  passages  from  the  Yeda  to  show  that  in  early  times 

married  women  pursued  independent    occupations,   and 


(a)  See  per  Holloioayt  J.,  Kattama  Nachiar  t.  DoraMnga  IVvar,  6  Mad.  H.  0. 
840. 

(6)  The  whole  subject  of  stridhanum  is  very  elaborately  discussed  by  Dr. 
Mavr  (pp.  164 — 179).  1  have  borrowed  much  from  him  thronghoat  this  chapter, 
ana  not  merely  in  passages  where  there  is  a  special  reference  to  his  work. 
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Her  parapher- 
nalia. 


acquired  gain  by  them  (c),  bnt  both  Manu  and  Katyayana 
assert  that  their  earnings  were  absolutely  at  the  disposal  of 
the  man  to  whom  they  belonged  (d).  The  simplicity  of  a 
Hindu  household  would  limit  a  woman's  possessions  to  her 
own  clothes  and  ornaments^  and  perhaps  some  domestic 
utensils.  Her  husband^  if  he  chose^  might  recognize  her 
right  to  these^  but  it  would  seem  that  in  early  times  this 
right  ended  with  his  life.  That  is  to  say^  as  soon  as  he 
died,  the  dominion  over  her  passed  to  others,  and  with  it 
the  power  of  appropriating  her  property.  Vishnu  says, 
''  those  ornaments  which  the  wives  usually  wear  should  not 
be  divided  by  the  heirs,  whilst  the  husbands  of  such  wives 
are  alive."  Messrs.  West  and  Biihler  add  in  a  note,  "  But 
the  ornaments  of  widows  may  be  divided.  The  latter  point 
is  especially  mentioned  by  Nanda  Pandiia"  (e).  The  same 
text  apparently  is  found  in  Manu,  where  it  is  slightly 
altered,  so  as  to  prohibit  the  husband's  heirs  from  taking 
the  property  of  a  woman  even  after  the  husband's  death. 
This  is  the  meaning  put  upon  it  in  the  Mitakshara^  and  no 
doubt  was  a  later  phase  of  law  (/).  In  accordance  with  it 
is  the  remark  of  Apastamba,  '^  According  to  some  the  share 
of  the  wife  consists  of  her  ornaments,  and  the  wealth  which 
she  may  have  received  from  her  relations"  {g).  That  is  to 
say,  an  after  usage  sprang  up  of  recognizing  the  right  of 
the  woman,  by  formally  allotting  hfer  special  property  to 
her  upon  a  family  division.  It  would  be  a  still  further 
advance  to  separate  her  property  completely  from  that  of 
her  husband,  by  making  it  pass  after  her  death  in  a  dif- 
ferent line  of  descent. 


The  bride-price.        §610.  Infant  marriage  is  so  universal  in  India  that  a 
girl,  even  in  a  wealthy  family,  would  seldom  possess  oma- 


(c)  Mayr.  168. 
id)  Mann,  viii. 
said  that  such  a 


416 ;  Daya  Bhaga,  iv.  1,  §  19.    In  the  Punjab  rfllaffM  it  is 


^    ^ing  as  woman's  separate  property  seldom  eiists.    Punjab 

customs  115 ;  Punjab  Customary  law,  II.  80 ;  III.  101, 169. 

(ey  Vishnu,  xvii.  §  22.  as  explained  by  his  commentator  VaijayanU. 

(/)  Manu,  IX.  §  200 ;  Mitakshara,  u.  11,  §  33 ;  Mayr,  164. 

iff)  Apastamba,  ii.  14,  §  9. 
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ments  of  any  value  before  betrothal.  For  her,  property 
would  commence  at  her  bridal,  in  the  shape  of  gifts  from 
her  bridegroom  and  her  own  family.  Gifts  of  the  former 
kind  were  probably  the  earlier  in  point  of  time.  The  bride- 
price  in  all  its  varied  forms,  as  a  bribe  before  marriage,  or 
a  reward  immediately  after  it ;  as  a  payment  to  the  parents> 
or  a  dowry  for  the  wife,  is  one  of  the  earliest  elements  in 
every  marriage  which  has  passed  beyond  the  stage  of  pure  Gifu  to  wife. 
capture  (A) .  Gifts  by  the  girl's  own  family  pre-suppose  that 
consent,  which  was  only  asked  for  when  the  parental  domi- 
nion was  recognized  {§  77).  But  they  do  not  necessarily 
involve  the  idea  that  her  right  to  separate  property  had  yet 
arisen.  Dr.  Mayr  suggests  that  when  the  husband's  rela- 
tions began  to  make  gifts  to  her,  such  a  separate  capacity 
for  property  must  have  been  recognized,  and  therefore  that 
gifts  of  this  class  are  later  in  point  of  origin  than  the  others 
(t).  For  obvious  reasons  gifts  from  strangers,  or  persons 
beyond  the  limit  of  very  close  relationship,  would  not  be 
encouraged,  and,  if  permitted,  would  pass  to  the  husband. 
Similarly,  any  earnings  made  by  the  wife  could  only  be 
made  by  the  permission  of  the  husband,  and  as  a  reward 
for  services  which  she  could  otherwise  be  rendering  in  his 
family.     They  also  would  be  his,  not  hers. 

§611.  The  texts  in  regard  to  stridhanum  accord  with  the  EarWtexttas  to 
above  views.  The  principal  definition  is  that  contained  in  ***^^****^^« 
Manu,  ''What  was  given  before  the  nuptial  fire  {adhyagni), 
what  was  given  on  the  bridal  procession,  what  was  given  in 
token  of  love  {dattam  priti^karmani),  and  what  was  received 
from  a  brother,  a  mother,  or  a  father,  are  considered  as  the 
six-fold  (separate)  property  of  a  (married)  woman"  (ft) .    The 


(^i)  Maine,  Early  Instit.,  824 ;  Mayr,  168 ;  ante,  §  78. 

li)  Mayr,  169. 

(Jb)  Mann,  ix.  S  194.  Namda  gires  the  same  defiiiition  (ziii.  §  8).  rabititatmg 
for  **  a  token  of  lovej"  "her  husband's  donation."  The  Daya  Bhaga,  (ir.  1, 
$  7)  obserres  that  this  does  not  include  the  herita^  of  her  husband.  See  as  to 
strtdhawum  generally,  Mitakshara,  ii.  11 ;  V.  May.,  !▼.  10 ;  Smriti  Ohandrika,  ix. ; 
Daya  Bhaga,  iy.  1  ;  D.  K.  S  U.  2 ;  Viramitrodaya,  p.  220,  S  1 ;  Madh&viya,  §6# : 
Varadrajah,  46 ;  Vivada  Chintamani,  266.    The  term  **  grren  before  the  nuptial 
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words  ''  a  brother,  a  mother,  or  a  father,*'  appear  to  be  given 
only  by  way  of  illustration,  for  he  says  in  the  next  verse, 
''  What  she  receiyed  after  marriage  (anvadheyam)  from  the 
family  of  her  husband,  and  what  her  affectionate  lord  may 
have  given  her,  shall  be  inherited,  even  if  she  die  in  his  life- 
time, by  his  children"  {I).  Vishnu  and  Tajnavalkya  give 
a  similar  enumeration,  but  both  add,  that  which  a  woman 
receives  when  her  husband  takes  another  wife.  Vishnu 
substitutes  the  term  sulJca  or  fee  for  the  "  gift  in  token  of 
love ;"  and  Tajnavalkya  terminates  his  list  with  the  myste- 
rious adyam,  or  Ac.,  which  Vijnanesvara  expands  into,  "  And 
also  property  which  she  may  have  acquired  by  inheritance, 
purchase,  partition,  seizure,  and  finding"  (m). 

EsMniialsof  §  612.  It  will  be  observed  that  these  various  classes  of 

*  property  have  all  these  qualities  in  common,  that  they  belong 

to  a  married  woman,  that  they  are  given  to  her  in  her  capa- 
city of  bride  or  wife,  and  that,  except  perhaps  in  the  case  of 
purely  bridal  gifts,  they  are  given  by  her  husband,  or  by 
her  relations,  or  by  his  relations.  Jimuta  Vahana  expressly 
limits  gifts  presented  in  the  bridal  procession,  to  such  as  are 
received  from  the  family  of  either  her  father  or  mother.  In 
this  Jagannatha  differs  from  him,  being  of  opinion  that  gifts 
received  from  any  one  would  come  within  the  definition, 
and  a  futwah  to  the  same  effect  is  recorded  by  Mr.  W. 
MacNaghten  (n) .  It  is  probable  that  in  early  times  strangers 
to  the  family  did  not  take  part  in  family  ceremonies.  The 
SviXka.  sulka  or  fee  is  variously  described,  as  being  a  special  present 

to  the  bride  to  induce  her  to  go  cheerfully  to  the  mansion  of 
her  lord  (o),  or  as  the  gratuity  for  the  receipt  of  which  a  girl 
is  given  in  marriage  (p).     Varadrajah  puts  the  latter  view 


fire,"  includee  all  gifts  dnring  the  contiuoance  of  the  marriage  ceremoniee. 
Biatoo  V.  Radha  Soonder,  16  Suth.  116. 

(I)    Manu,  ix.  §  195. 

(m)  Vishnti,  xvii.  §  18;  Tajnavalkya,  ii.  f  14S,  144;  Mitakshara,  ii.  11,  §2. 
8ee  aJso  Katyayana,  Mitakshara,  ii.  11,  §  5 ;  Devala,  Daya  Bhaga,  iv.  1^  §  15. 
See  ante,  §  566. 

(n)  Daya  Bhaga,  iv.  1,  §  6 ;  8  Dig.  659  j  2  W.  MacN.  122. 

(o)  Vyasa,  3  Dig.  570 ;  Daya  Bhaga,  iv.  3,  §  21. 

ip)  Mitakshara,  ii.  11,  §  6. 
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even  more  coarsely,  when  lie  descjribes  it  as,  ^^  What  is  given 
to  the  possessors  of  a  maiden  by  way  of  price  for  the  sale 
of  a  maiden"  (q).  In  the  Yiramitrodaya  it  is  stated  to  be, 
^'  the  value  of  household  utensils  and  the  like  which  is  taken 
(by  the  parents)  from  the  bridegroom,  and  the  rest,  in  the 
shape  of  ornaments  for  the  girl"  (r).  These  various  mean- 
ings probably  mark  the  different  steps,  by  which  that  which 
was  originally  received  by  the  parents  for  the  sale  of  their 
daughter,  was  converted  into  a  dowry  for  herself  {s).  A 
still  later  signification  was  given  to  the  word,  when  it  was 
taken  to  denote  special  presents  given  by  the  husband  to  the 
wife  for  the  discharge  of  extra  household  duties  {t),  or  even 
presents  given  to  her  by  strangers  for  the  exercise  of  her 
influence  with  her  husband  or  her  family  (tt). 

Of  course  an  unmarried  woman  might  have  property,  either  Maiden's 
in  the  shape  of  ornaments  or  other  presents,  given  to  her  P^^P^'^y* 
by  her  affianced  bridegroom,  or  by  her  own  family,  or  pro- 
perty which  she  had  inherited  from  others  than  males.  The 
former  class  of  property  is  expressly  recognized  as  stri^ 
dhanum,  and  goes  in  a  peculiar  course  of  descent  (r).  And 
in  Bengal,  property  devised  by  a  father  to  his  daughter 
before  her  marriage  has  been  held  to  be  her  stridhanum,  and 
descendible  as  such  (w).  Her  property  inherited  will  be 
treated  of  hereafter  (§  627). 

§  613.  Before  quitting  this  branch  of  the  subject  it  is   Tautalca, 
necessary  to  explain  two  terms  which  are  frequently  used  -^y^^^*^^' 
in  regard  to  stridhanum ;  that  is,  Saudayika  and  Tautalca, 
with  its  negative  AyautaJca.     YautaJca  refers  exclusively  to 
gifts  received  at  the  time  of  the  marriage  {x) .     Ayautaka  of 

(q)  Varadrajah,  48. 

(r)  W.  A  B.  2nd  ed.  600 ;  Viramit.,  p.  223. 

(8)  Mayr,  170;  on^e,  §  78. 

it)  Katyayana,  8  Dig.  568. 

(u)  Daya  Bhaga,  iv.  8,  §  20. 

(v)  Mitakahara,  ii.  11,  §80;  V  May.,  iv.  10,  §  88. 

{w)  Judoonath  v.  Buasunt  Coomar,  11  B.  L.  R.  286 ;  8.  0.  19  Suth.  264. 

(x)  Daya  Bhaga.  iv.  2,  §  18—15 ;  Smriti  Chandrika,  ix.  8,  §  18.  It  is  derived 
from  the  word  •  yu*  signifying  to  unite,  in  reference  to  the  union  by  marriage. 
Baghonandana,  z.  14;  Viramit,  p.  280,  §  2. 
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Saudayika, 


8a%td<iytka, 


Her  power  of 
dispodtioD, 


course  is  tliat  whicli  does  not  come  within  tlie  term  yauiaka, 
Saudayika  is  translated  as  "  the  gift  of  affectionate  kindred.^' 
The  author  of  the  Smriti  Chandrika  limits  it  to  wealth 
"  received  by  a  woman  from  her  own  parents  or  persons 
connected  with  them  in  the  house  of  either  her  father  or  her 
husband,  from  tbe  time  of  her  betrothment  to  the  comple- 
tion of  the  ceremony  to  be  performed  on  the  occasion  of  her 
entering  her  lord's  house''  (y).  But  the  same  texts  of 
Katyayana  and  Vyasa,  upon  which  he  places  this  interpre- 
tation, are  explained  by  others  as  including  gifts  received  by 
her  from  her  husband,  and  from  others  after  her  marriage  {z)» 
The  modern  futwaha  and  decisions  take  the  same  view. 
Provided  the  gift  is  made  by  the  husband,  or  by  a  relation 
either  of  the  woman  or  of  her  husband,  it  seems  to  be 
immaterial  whether  it  is  made  before  marriage,  at  marriage, 
or  after  marriage;  it  is  equally  her  aaudayika  (a).  All 
savings  made  by  a  woman  from  her  stridhanumj  and  all  pur« 
chases  made  with  it,  of  course,  follow  the  character  of  the 
fund  from  which  they  proceeded  (b).  And  her  arrears  of 
maintenance  have  also  been  held  to  be  her  dridhanuniy 
under  a  text  of  Devala,  which  speaks  of  her  subsistence, 
i.e.,  what  remains  of  that  which  is  given  for  her  food  and 
raiment — as  being  her  separate  property  (c).  Whether 
such  arrears  are  also  aaudayika  is  a  different  question.  The 
importance  of  the  distinction  arises,  when  her  power  of 
disposition  over  any  particular  property,  and  her  independ- 
ence of  marital  control,  come  under  consideration. 

§  614.  The  Mitakshara,  in  treating  of  woman's  property, 
expressly  includes  under  that  term  all  property  lawfully 


(y)  Smriti  Chandrika,  ix.  2,  §  7. 

iz)  Viramitrodaya,  p.  222,  §  8 ;  Madhariya,  §  50,  p.  42 ;  Voradrajah,  50;  Daym 
BhM(a,  iv.  1,  §  21. 

(a)  Oosaien  v.  Mt,  Kishenmunneet  6  8.  D.  77  (90) ;  Doorga  ▼.  Mt.  v.  T^oo,  5 
Puth.  Mis.,  58;  Qangndaraiya  v.  Paramesuxiramma,  B  Mad.  H.  G.  Ill; 
Jeeumn  v.  Bit  Sona,  I  N.-W.P.  66;  Kaahee  v.  Gour  Kishore,  10  Suth  180; 
Madha  v.  ^wea/iwr,  6  N.-W.  P.  270;  Hurrymohunv.  Shonatun,!  Cal.  275; 
Ramasami  v.  yirctsamij  8  Mad.  H.  C.  272. 

(&)  Luchmun  v.  Kalli  Chum,  19  Suth.  292  (P.G.)  ;  Venkata  y.  Suriya,  I  Mad. 
281.    See  Hurst  v.  Mu880oHb  Bank,  1  All.  762. 

(c)  Daya  Bhaga,  iv.  1,  §  15 ;  Court  of  Wards  v.  Mohessur,  16  Suth-  76. 
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obtained  by  a  woman^  in  its  most  general  sense^  and  lays 
down  no  rules  whatever  as  to  lier  power  of  disposal  of  it  (d) . 
No  inference  of  coarse  can  be  drawn  that  she  has  the  same 
power  over  all  the  species  there  enumerated.  This  is  a 
point  which  Vijnanesvara  has  nowhere  discussed.  The 
question  is  minutely  examined  in  the  Smriti  Chandrika, 
and  in  the  Yiramitrodaya^  where  distinctions  are  drawn  as  to 
a  woman^s  power  of  alienating  different  sorts  of  property* 
Jimuta  Vahana,  however^  follows  Katyayana  in  limiting  the 
term  stridhanum,  as  used  by  him,  to  that  property  ''which 
she  has  power  to  give,  sell,  or  use  independently  of  her 
husband's  control"  (a).  But  it  is  evident  that  a  woman  may 
have  absolute  power  over  her  property,  as  regards  all  other 
persons  but  her  husband,  and  yet  be  fettered  in  her  disposal 
of  it  by  him.  •  Her  property,  therefore  (taking  it  in  its 
widest  sense),  falls  under  three  heads :  Ist,  Property  over 
which  she  has  absolute  control ;  2nd,  Property  as  to  which 
her  control  is  limited  by  her  husband,  but  by  him  only ; 
8rd,  Property  which  she  can  only  deal  with  at  all  for  limited 
purposes. 

§  615.  First.    Saudayilca  of  all  sorts,  whether  movable  over  her  aaudo- 
or  inmiovable,  which  has  been  given  by  relations  other  than  ^*^' 
the  woman's  own  husband,  and  saudayilca  of  a  movable 
character  which  has  been  given  by  him,  are  absolutely  at  a 
woman's  own  disposal.      She  may  spend,  sell,  devise,  or  property  over 
give  it  away  at  her  own    pleasure  (/).     The  same  rule  l£j^iJiteco^roL 
applies  to  land  which  a  woman  has  purchased  by  means  of 
such  saudayika  as  was  absolutely  at  her  own  disposal  (g). 


id)  Mitakshara,  ii.  11,  8  2,  8. 

(e)  Daya  Bhaga,  it.  1,  §  18, 19 ;  D.  E.  S.  ii.  2,  §  24.    Raghananclana,  ix.  1. 

(/)  Daya  Bhaga,  !▼.  1,  §  21—83 ;  D.  K.  S.  ii.  2,  §  26,  81,  82 ;  Baghnnandaiia, 
ix.  8—6 ;  V.  May,  iv.  10,  §  8,  9 ;  Smriti  Chandrika,  ix.  2,J  1—12 ;  Luehmvn  ▼. 
KalH  Chum,  19  Sath.  292 }  Kullammal  y.  Kawpu,  1  Mad.  H.  0. 86 ;  2  W.  MaoN. 
216 ;  Wulubhram  v.  Bijlee,  2  Bor.  440  [481]  j  Damodar  t.  Parmanandas,  7 
Bom.  165 :  Mv/nia  t.  Puran,  6  AIL  810:  Venkata  y.  Swriya,  2  Mad.  888  (P.  O.) 

(g)  yenicata  y.  £fi«nya,  2  Mad.  888.  Where  a  married  woman  with  stridhanum, 
contracts  she  will  be  assumed  to  have  intended  to  satisfy  her  liability  out  of  her 
separate  property.  Oovindji  y.  LakmidaSf  4  Bom.  818  ;  Narotam  y.  Nanko,  6 
Bom.  478.  If  she  is  unmarried  at  the  time  of  her  contract,  she  will  be  liable 
personally,  and  not  merely  to  the  extent  of  her  stridhanum,  for  payment  of  her 


Digitized  by 


Google 


730  WOMAN'S  ESTATE. 

Her  husband  can  neither  control  her  in  her  dealings  with 
it,  nor  use  it  himself.  Bat  he  may  take  it  in  case  of  extreme 
distress,  as  in  a  famine,  or  for  some  indispensable  duty,  or 
daring  illness,  or  while  a  creditor  keeps  him  in  prison. 
Even  then  he  would  appear  to  be  uuder  at  least  a  moral 
obligation  to  restore  the  value  of  the  property  when  able  to 
do  so.  What  he  has  taken  without  necessity  he  is  bound 
to  repay  with  interest  (A).  This  right  to  take  the  wife's 
property  is  purely  a  personal  one  in  the  husband.  If  he 
does  not  choose  to  avail  himself  of  it,  his  creditors  cannot  (t). 

Jagannatha  states  that  property  which  a  woman  has 
inherited  from  a  woman  is  also  absolutely  at  her  disposal  (k). 
As  she  can  only  inherit  from  a  relation,  this  seems  to  be 
sound  in  principle.  But  I  am  not  aware  of  ihe  rule  being 
positively  so  laid  down  elsewhere.  It  is  decided  that  where 
property  given  by  any  person  to  a  woman  would  be  her 
atridhanum,  it  will  equally  be  such  if  devised  {I),  There 
seems  no  reason  why  the  same  rule  should  not  be  applied 
to  property  inherited.  It  has,  however,  been  stated  in 
Bengal  that  a  woman  who  inherits  from  a  woman  only 
takes  a  qualified  estate,  which  descends  on  the  death  of 
the  taker  to  the  heirs  of  the  woman  from  whom  she  took, 
not  to  her  own  heirs  (m).  No  question  as  to  the  power  of 
alienation  arose  in  the  case  in  which  this  dictum  occurs, 
and  of  course  an  absolute  power  of  disposal  might  well 
co-exist  with  a  special  line  of  descent. 

FropeHy subject       §  616.  Sbcondlt.    Devala  mentions  a  woman's  gains  as 
con^rolT^'^'*       part  of  the  separate  property,  over  which  she  has  exclu- 
sive control,  and  which  her  husband  cannot  use  except  in 

debt,  eren  thongli  she  marries  before  it  is  enforced.  NdhaZchand  v.  Bai  ShivOt 
6  Bom.  470. 

(h)  Mitakshara,  ii.  11,  §  81, 82 ;  Smriti  Ghandrika,  ix.  2,J  18—22 ;  Madbaviya, 
5  61 ;  V.  May.,  iv.  10,  §  10  ;  Daya  Bhaga,  iv.  1,  §  24 ;  D.  K.  S.  ii.  2,  §  83. 

ii)  Viramitrodaya.  p.  225,  §  6  ;  1  Stra.  H.  L.  27 ;  2  Stra.  H.  L.  28  ;  Tukaram 
V.  Qunaii,  8  Bom.  H.  0.  (A.  0.  J.)  129 ;  Radha  v.  Bi$e8hvr,  6  N.-W.  P.  279. 

(k)  8  Dig.  629. 

{l)  Ramdolal  v.  Joymoneyj  2  M.  Dig.  65 ;  per  curiam^  Judoonath  v.  Btt««ttfi( 
Coomar,  11  B.  L.  B.  295 ;  8.  G.  19  Suth.  264. 

im)  Prankis69n  v.  Noyanmoney,  5  Gal.  222. 
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time  of  distress.     Bat  it  is  probable  that  be  employs  tbe 
word  in  the  sense  of  gifts  {n),     Katyayana  lays  down  that  In  other  regpects 
'*  the  wealth  which  is  earned  by  mechanical  arts,  or  which  ^ 

is  received  through  affection  from  any  other  (but  the  kin- 
dred), is  always  subject  to  the  husband^s  control/*  And 
JimiUa  Vahana  adds  that  he  has  a  right  to  take  it,  even 
though  no  distress  exist  (o).  So,  the  Smriti  Chandrika 
states  that  ''  women  possess  independent  power  only  over 
savdayika^aiad  their  husband^s  donation,  except  immovables, 
and  that  their  power  is  not  independent  over  other  sorts  of 
property,  although  they  may  be  stridhanum"  (p).  But  her 
authority  over  such  property  is  only  subject  to  her  husband's 
control.  He  may  take  it,  but  nobody  else  can.  There- 
fore, if  she  dies  before  her  husband,  the  property  remains 
in  his  possession,  and  passes  to  his  heirs.  But  if  he  dies 
before  her,  she  becomes  absolute  owner  of  the  property, 
and  at  her  death  it  passes  to  her  heirs,  not  to  those  of  her 
husband  (g).  And  of  course  the  rule  would  be  the  same, 
if  the  acquisitions  were  made  by  a  widow  (r).  It  has  been 
suggested  by  the  Madras  High  Court,  upon  the  authority 
of  a  remark  by  Mr.  Colebrook,  that  even  as  regards  landed 
property  not  derived  from  her  husband,  a  married  woman 
would  be  incapable  of  making  an  alienation  without  her 
husband's  consent  {s).  There  is  also  a  text  of  Katyayana, 
which  implies  that  the  husband  has  a  control  over  his  own 
donations  which  are  not  of  an  immovable  character,  and 
that  the  woman  for  the  first  time  acquires  complete  power 
of  disposal  after  his  death  (t).     There  can  be  no  doubt  that 

(n)  Daya  Bhaga,  iv.  1,  §  16.  See  a  different  rendering  of  the  same  text  at  8 
Dig.  677,  where  the  word  ^*  gains"  is  translated  **  wealth  received  by  a  woman 
[mm  a  kinsman)."  The  Viramitrodaya,  (p.  226,  §  7,)  explains  gains  as  "  what 
is  received  from  any  person  who  makes  the  present  for  the  purpose  of  pleasing  a 
goddess." 

(o)  Daya  Bhaga,  iv.  1,  §  19,  20 ;  D.  K.  S.  u.  2,  §  26,  28. 29 ;  Baghnnandana, 
ix.  1 ;  V.  May^  iv.  10,  §  7 ;  RamdoUd  t.  Joymoney,  2  M.  Dig.  66. 

(p)  Smriti  Cfhaudrika,  ix.  2,  §  12. 

(g)  P0r  Jagannatha,  8  Dig.  628;  Madavarayya  v.  Tirtha  Sami,  1  Mad.  807. 

(r)  2  W.  MaoN.  289.  See  case  of  a  nant  made  by  Gtovemment  to  a  widow, 
Brij  Indar  r.  Janki,  6  I.  A.  1  ;  S.  C.  1  C.  L.  B.  818. 

(8)  DantuluH  v.  Mallcmudi,  2  Mad.  H.  C.  860. 

(0  Daya  Bhaga^  iv.  1,  §  8,  9 ;  Smriti  Chandrika,  ix.  1,  S  14, 16 ;  ix.  2,  §  8,  4. 
See  too  Karada,  cited  Daya  Bhaga,  iv.  1,  §  28 ;  Yiramitrooaya,  p.  224,  §  6. 
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a  husband  would  always  be  able  to  exercise  a  very  strong 
pressure  npon  his  wife>  so  as  to  restrain  her  from  giving 
away  her  own  private  property,  just  as  an  English  husband 
would  do,  if  his  wife  proposed  to  sell  her  diamonds.  But 
the  texts  referred  to  seem  not  to  convey  any  more  than  a 
moral  precept,  while  those  already  cited,  which  assert  her 
absolute  power,  are  express  and  unqualified. 

§  617.  Thirdly.  Immovable  property,  when  given  or 
devised  by  a  husband  to  his  wife,  is  never  at  her  disposal, 
even  after  his  death.  It  is  her  stridhanum  so  far  that  it 
passes  to  her  heirs,  not  to  his  heirs.  But  as  regards  her 
power  of  alienation,  she  appears  to  be  under  the  same 
restrictions  as  those  which  apply  to  property  which  she 
has  inherited  from  a  male  even  though  the  gift  is  made  in 
terms  which  create  a  heritable  estate  (u).  Of  course  it  is 
different  if  the  gift  or  devise  is  coupled  with  an  express 
power  of  alienation  (t;). 

§  618.  The  succession  to  woman's  property  is  a  matter  of 
much  intricacy,  as  the  lines  of  succession  vary,  according  as 
the  woman  was  married  or  unmarried,  according  as  her  mar- 
riage was  in  an  approved  or  an  unapproved  form,  and  accord- 
ing to  the  mode  in  which  the  property  was  obtained.  There 
are  also  differences  between  the  doctrines  of  the  Benares 
and  the  Bengal  lawyers  on  this  head.  Little  is  to  be  found 
in  the  Hindu  writers  in  regard  to  the  property  of  a  maiden. 
So  long  as  she  remaiiled  in  her  father's  house,  the  only 
property  she  would  be  likely  to  possess  would  be  her 
clothes  and  her  ornaments.  If  already  betrothed,  she 
might  also  have  received  gifts  in  contemplation  of  marriage 


(u)  See  authorities  cited,  ante,  §  616,  note  (h) ;  Virunitrodimt,  p.  224,  §5 ;  S 
W.  MacN  S5  ;  Oangadaraiya  y.  PtLramesioaramma,  5  Mad.  H.  C.  Ill :  Kotar- 
hasa]^  V.  Chanverova^  10  Bom.  H.  O.  403  ;  Ruar  v.  Rup  Kuar,  I  All,  7S4; 
Bhujanga  Rau  y.  Rcmiayammaf  7  Mad.  887. 

(v)  Jeevmny.Mt,  Sona,  1  N.-W.  P.  66;  Koon^ehari  y.  Premchand,  5Cal. 
684 ;  S.  C.  5  C.  L.  B.  684 ;  Prosonno  Coomar  y.  Tarruclcnath,  10  B.  L.  B.  267. 
The  case  of  8eth  Mulchand  y.  Bat  Mancha,  7  Bom.  491,  so  far  as  it  goes 
beyond  the  statement  in  the  text  has  been  doubted  by  the  Madras  High  Court, 
7  i&d.,  p.  889.  J  -^ 
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from  her  own  family,  or  from  the  bridegroom.     In  some 
rare  cases  she  might  also  have  inherited  property  from  a 
female  relation.     The  only  text  upon  the  subject  is  one 
which  is  variously  ascribed  to  Baudhayana  and  to  Narada, 
but  which  cannot  be  found  in  the  existing  works  of  either 
writer.  "  Of  an  unmarried  woman  deceased  the  brothers 
of  the  whole  blood  shall  take  the  inheritance ;  on  failure 
of  them  it  shall  go  to  the  mother,  or  if  she  be  not  living,  to 
the  father**  (w).     The  Mitakshara  explains  this  by  saying, 
"  The  uterine  brothers  shall  have  the  ornaments  for  the 
head  and  other  gifts  which  may  have  been  presented  to 
the  maiden  by  her  maternal  grandfather,  or  other  relations, 
as  well  as  the  property  which  may  have  been  regularly 
inherited  by  her*'  (oj).     The  latter  remark  clearly  applies 
to  property  not  inherited  from  a  male,  as  her  father  is 
spoken  of  as  still  alive.     The  result,  of  course,  is  that  her 
property  is  kept  in  her  own  family.     In  default  of  parents 
the    property   goes   to   their  nearest  relations   (y).     All 
presents  which  may  have  been  received  from  the  bridegroom 
are  to  be  returned  to  him,  after  deducting  the  expenses 
already  incurred  on  both  sides  (z), 

§  619.  Property  possessed  by  a  married  woman  would  go  Property  of  a 
in  different  lines  of  succession  according  to  its  nature  and  ™*^®  woman. 
origin.  Her  bridal  gifts,  being  articles  of  specially  feminine 
ornament  or  use,  would  naturally  pass  to  her  own  daughters. 
And  as  any  of  her  daughters  who  had  married  would  pro- 
bably have  received  a  suitable  provision  when  they  left 
their  father'shorae,  where  there  were  daughters  bothmarried 
and  unmarried,  the  latter  would  be  the  preferable  heirs. 
So  among  the  married,  those  who  were  most  in  need  would 
have  the  preference  (a).    Her  dowry  {Sulka)  had  in  early 


{w)  Daya  Bhaga,  iv.  8,  §  7 ;  D.  K.  8.  ii.  1,  §  1. 

(0)   Mitakshara,  ii.  11,  §80;  Smriti  Chandrika,  iz.  8,  §  85 ;  Madhaviya,  §  50 ; 
V.  May.^  iv.  10,  S  84. 

{y)  Viramitrodaya,  p.  241. 

(z)  Tajnavalkya,  ii.  $  146 ;  Mitakshara,  ii.  11,  $  29,  80 ;  Smriti  Chandrika,  ix. 
8,  S  84;  V.  May.,  iv.  10,  5  88 ;  D.  K.  S.  ii.  1,  §  2  ;  Mayr,  178. 

(a)  Mayr,  178. 
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times  belonged  to  her  parents,  and  not  to  herself.  It  would 
return  to  her  father's  family,  instead  of  passing  into  the 
family  of  her  husband  (§  78).  When  that  separation  of 
interest  between  herself  and  her  husband  arose,  which 
admitted  of  her  acquiring  independent  property  after  her 
marriage^  the  property  so  acquired  might  be  of  a  more 
general  and  important  character  than  that  obtained  at  her 
bridal.  No  reason  would  exist  for  making  it  pass  exclu* 
siveiy  to  daughters,  and  sons  would  be  allowed  to  share  as 
well  as  daughters  (b).  Hence  a  separate  line  of  succession 
would  arise  for  what  are  called  *'  gifts  subsequent,'*  and 
the  husband's  donation. 

peToluUon  of  §  620.  FiBST.     The  earliest  rule  as  to  the  dev<^ution  of 

the  8ulka  is  to  be  found  in  a  text  of  Gatdama,  which  has 
been  variously  translated.  Dr.  Biihler  renders  it,  "  The 
sister's  fee  belongs  to  her  uterine  brothers,  if  her  mother 
be  dead.  Some  say  (that  it  belongs  to  them  eyen)  whilst 
the  mother  lives"  (c).  This  text  in  the  Daya  Bhaga  is 
translated,  "  The  sister's  fee  belongs  to  the  uterine  brothers ; 
after  them  it  goes  to  the  mother,  and  next  to  the  father. 
Some  say  before  her."  This  Jimuta  Vahana  explains 
by  saying  that  according  to  some  the  father  takes  before 
the  mother,  and  both  after  the  uterine  brothers  (eZ).  The 
explanation  of  Balamhhatta,' which  Dr.  Mayr  prefers,  is, 
that  the  wot'd  mother  in  this  verse  refers  to  the  same 
person  who  is  spoken  of  in  the  preceding  verse  of  Gautama, 
where  her  other  property  is  said  to  go  to  her  daughters ; 
that  is  to  say,  that  it  refers  to  the  woman  who  has  received 
the  Sulka,  not  to  the  mother  of  that  woman.  Accordingly 
Dr.  Mayr  translates  it,  "  After  the  death  of  the  mother,  her 
fee  passes  to  her  uterine  brothers ;  some  think  that  the 
sister's  fee  belongs  to  them  even  during  her  life."  If  this 
translation  is  correct,  it  would  mark  two  stages  of  law  in 
regard  to  the  8ulka,    First,  when  it  was  considered  to  be 

(b)  Mayr,  174. 

<c)  Gautama,  xxviu.  §  25,  26.  (d)  Daya  Bhaga,  iv.  8,  §127,  SS 
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the  property  of  the  bride's  father^  as  the  price  paid  to  him  DeTolution  of 

for  her,  and  accordingly  passed  to  his  sons,  even  during  her  ^"^***' 

life.     Secondly,  when  it  became  the  property  of  the  girl  at 

once,  as  her  dowry,  but  on  her  death  passed  in  the  same 

manner  as  it  had  formerly  done  to  her  father's  heirs  (e). 

However  this  may  have  been  in  early  times,  it  is  quite  clear 

that  the  writers  of  the  Benares  school  treat  the  Sulka  as  an  Benare*. 

exception  to  the  rule  that  a  womaii's  property  goes  to  her 

daughters,  and  make  it  pass  at  once  to  the  brothers,  and  in 

default  of  them  to  the  mother  (/).     Yajnavalkya,  however, 

classes  the  Sulka  with  gifts  from  her  kindred,  and  gifts 

subsequent,  which  only  go  to  the  brothers  if  the  sister  has 

died  without  issue.     Accordingly  the  Bengal  authorities  Bengal 

treat  the  text  of  Gautama,   not  as  an  exception   to   the 

general  rule,  but  only  as  explaining  how  this  species  of 

property  devolves  in  the  absence  of  nearer  heirs  (g).     Its 

succession,  as  understood  by  them,  will  be  treated  under  the 

third  head  (§625). 

§  621.  Secondly.  Tautaka,  or  property  given  at  the  Devolution  of 
nuptials,  always  passes  first  to  the  woman's  daughters  or  ^^^^^' 
other  issue,  if  she  has  any.  Little  is  to  be  found  on  the  sub- 
ject in  the  early  writers.  ^Baudhayana  says,  "The  daugh- 
ters shall  inherit  (of)  the  mother's  ornaments  as  many  as  (are 
worn)  according  to  the  custom  of  the  caste"  (fe).  Vasishtha 
says,  "  Let  the  daughters  share  the  nuptial  gifts  of  their 
mother**  (i).  The  word  here  used  for  nuptial  gifts,  *  paring 
ayya/ra,^  is  the  same  which  is  used  by  Manu  (ix.  §  11), 
where  he  says  that  a  wife  should  be  engaged  in  the  superin- 
tendence of  household  utensils  (i).  It  apparently  refers  to 
articles  of  domestic  use  given  to  a  girl  on  her  marriage, 

U)  UB,jr.  170. 

if)  Mitakshara,  ii.  11,  (  14;  Smriti  Ch&ndrika,  iz.  8.  S  83 ;  Viramitrodsya, 
p.  2^,  §12;  Vivada  Chintamani,  270;  V.  May.,  iy.  10,  §  82;  Madhayiya,  §  50, 
p.  46 ;  Vaiadzajah,  48. 

(g)  Tajnavalkya,  ii.  §  146;  Daya  Bhaga,  it.  8,  S  10—80;  D.  K.  S.,  ii.  8, 
§15—18;  Jitdoonath  y.  BuMunt  Ooomar,  11  B.  L.  B.,  286.  297;  8.  C.  19 
Snth.264. 

(h)  Bandhavana,  ii.  2,  §  27. 

(0  Vanshtha,  xrii.  §  84.  {k)  Mayr,  166 ;  Vivada  Chintamani,  268. 
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Tautaka,  like  the  clocks,  teapots,  and  table  ornaments  which  an  Eng- 

lish bride  receives  to  adorn  her  new  home.  So,  among  the 
Kandhs,  the  personal  ornaments  and  household  fomitnre 
go  to  the  daughters  and  not  to  the  sons  (Z).  Gautama  adds 
a  further  distinction,  ^*  A  woman's  separate  property  {stri- 
dhanum)  belongs  (in  the  first  instance)  to  her  unmarried 
daughters  (and  on  failure  of  them)  to  those  daughters  who 
are  poor"  (m) .  None  of  these  authors  suggest  different  lines 
of  descent  for  the  property  referred  to.  This,  for  the  first 
time,  appears  in  Manu.  He  says,  ''Property  given  to  the 
mother  on  her  marriage  (yautdka)  is  inherited  by  her 
(unmarried)  daughter*'  (u).  In  a  later  passage  he  says 
generally,  "  On  the  death  of  the  mother  let  all  the  uterine 
brothers  and  the  uterine  sisters  (if  unmarried)  equally  divide 
the  maternal  estate."  This  necessarily  refers  to  property 
different  from  the  yautaka  which  had  been  stated  to  go 
exclusively  to  the  daughters.  Then,  after  describing  the 
sixfold  property  of  a  woman  (§  611),  he  goes  on,  "What 
she  received  after  marriage  {anvadeya)  from  the  family  of 
her  husband,  and  what  her  affectionate  lord  may  have  given 
her,  shall  be  inherited,  even  if  she  die  in  his  lifetime,  by 
her  children"  (o) .  This  seems  to  be  the  origin  of  the  differ- 
ent lines  of  succession,  which  are  here  treated  of  under  the 
second  and  third  heads. 

Rule  of  descent.  §  622.  The  authors  of  the  Smriti  Chandrika  and  the  Vira- 
mitrodaya  appear  to  take  the  first  text  of  Manu  literally, 
as  allowing  none  of  a  woman's  issue  except  her  unmarried 
daughters  to  take  her  yautaka.  In  default  of  such  daughters, 
they  make  it  pass  at  once  to  the  husband,  or  to  the  parents, 
according  as  the  marriage  was  of  an  approved  or  an  unap- 
proved form  ( p) .  But  this  narrow  interpretation  is  not  fol- 
lowed by  either  the  Benares  or  the  Bengal  school.  The  rule 
of  descent  laid  down  by   Yajnavalkya  is  as  follows :    ''The 


(0    2Hunter'8  0rifl»,79.   _  .        («i)  Gautama,  xjvui.  §  21. 

in)  Manu,  ix.  §  181 ;  Daya  Bha«E,  w.  2,  5  18. 
(0)  Manu^  ix.  §  192, 196.;  Mayr,  174 ;  AshahaiY^a^i  2 
(p)  Smriti  Chandrika,  ix.  8,  §12,16;  Viramitrodaya, 
286,5  7. 


Ashahai  v.  Haji  Tyeib,  9  Bom.  115. 
-        •      -  p.280.5a;236,8  5; 
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atridhaniLm  of  a  wife  dying  without  issue,  who  has  been 

married  in  one  of  the  four  forms  of  marriage  designated 

Brahma,  ^c,   (§  76),  belongs  to  the  husband;  if  she  have 

issue,  then  the  atridham^tbm  goes  to  her  daughters ;  should 

she  have  been  married  in  another  form,  then  her  stridhanum  Descent  of 

,  ,  xctutukci  by 

goes  to  her  parents**  (g).     This  rather  vague  rule  is  expand-  Benaree  law. 

ed  by  the  Mitakshara.  "  Hence,  if  the  mother  be  dead, 
daughters  take  her  property  in  the  first  instance ;  and  here, 
in  the  case  of  competition  between  married  and  maiden 
daughters,  the  unmarried  take  the  succession;  but  on  failure 
of  them,  the  married  daughters ;  and  here  again,  in  the  case 
of  competition  between  such  as  are  provided  and  those  who 
are  unendowed,  the  unendowed  take  the  succession  first ; 
but,  on  failure  of  them,  those  who  are  endowed"  (r).  Next 
to  daughters  come  granddaughters,  and  then  sons  of 
daughters,  sons,  and  grandsons,  those  in  the  second  gener- 
ation always  taking  per  stirpes  («).  Step-children  are  not 
recognized  by  the  Mitakshara  as  entitled,  except  in  the 
single  case,  which  has  now  become  impossible,  where  the 
woman  who  has  left  the  property  was  a  wife  of  an  inferior 
class,  while  the  children  who  claim  it  are  by  a  wife  of  a 
higher  class  (t).  The  Smriti  Chandrika,  however,  allows 
the  step-children  to  come  in  if  there  are  no  other  heirs,  such 
as  progeny,  husband  or  the  like  (u).  In  default  of  all  these, 
if  the  marriage  was  in  an  approved  form,  the  property  passes 
to  the  husband,  and  after  him,  according  to  Vijnanesvara, 
to  his  nearest  sapindas.  According  to  the  Mayukha,  to 
those  relations  who  are  nearest  to  him  through  her  in  his 
own  family.  If  the  marriage  was  in  an  unapproved  form  it 
passes  to  her  parents,  the  mother  taking  before  the  father(t;). 

(q)  Tajnavalkya,  ii.  §  145. 

(r)  Mitakshara,  ii  11,  §  18 ;  V.  May.,  iv.  10,  §17, 18. 

($)  Mitakshara,  ii.  11,  §  9,  12,  15— 19,  24;  V.  May.,  iv.  10,  §  90-23.  Sons 
wholly  exclude  grandsons  whose  father  is  dead.  Raghv>na/ndana  v.  OopeefuUh. 
8  W.  MaoN.  121  ;  post,  §  627. 

(0  Mitakshara,  n.  11,  §  22;  V.May.,  iy.  10,  §19.  The  text  of  Mann,  on 
which  this  rale  is  based,  is  explained  differently  in  Bengal.    Fottf  §  626, 

(u)  Smriti  Chandrika,  ix.  8,  §  88. 

(v)  Mitakshara,  ii.  11,  §  11 ;  V.  May.,  iv.  §  28.  According  to  the  Smriti 
Chandrika,  property  given  to  a  woman  at  the  time  of  a  disapproved  marriage 
reverts  to  the  donors ;  ix.  8,  §  81,  82. 
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Vijnaneivara  traces  the  line  of  descent  no  farther.  Bnt 
other  writers  of  the  same  school  cite  a  text  of  Vrihaspati, 
in  accordance  with  which  the  succession  next  passes  to  the 
son  of  the  mother's  sister,  of  the  maternal  and  paternal 
ancle's  wife,  of  the  father's  sister,  of  the  mother-in-law, 
and  of  an  elder  brother's  wife,  (tc). 

Precisely  the  above  order  is  laid  down  by  the  Smriti 
Chandrika  and  the  Yiramitrodaya  in  respect  of  all  the 
mother's  property,  which  is  not  yautaka,  or  received  after 
marriage  or  from  the  husband;  that  is,  which  does  not 
come  under  the  two  texts  of  Manu  already  cited  {x). 

§  623.  The  order  of  succession  to  Tautaha,  according  to 
the  Bengal  authorities,  is  similar,  but  not  exactly  the  same. 
*'  It  goes  first  to  the  unaffianced  daughters ;  if  there  be 
none  such,  it  devolves  on  those  who  are  betrothed.  In  their 
default  it  passes  to  the  married  daughters"  (y).  Jimuta 
Vahana  does  not  notice  barren  or  widowed  daughters,  but  the 
Daya-krahma-sangraha  states  that  they  succeed  in  default 
of  married  daughters  who  have,  or  who  are  likely  to  have, 
male  issue.  Srihrishna  also  says  that  these  daughters  take 
one  after  the  other,  as  distinct  classes,  and  not  merely  in 
default  of  each  other.  For  instance,  that  on  the  death  of  a 
BengiJ  Uwa8  to  daughter  who  had  taken  as  affianced  or  married,  but  who  has 
died  without  a  son,  the  estate  will  pass  to  the  next  daughter 
who  is  capable  of  taking,  and  not  to  the  husband  of  the  one 
who  had  already  succeeded.  ''  For  the  right  of  the  husband 
is  relative  to  the  '  woman's  separate  property,'  and  wealth 
which  has  in  this  way  passed  from  one  to  another  can  no 
longer  be  considered  as  the '  woman's  separate  property*  (2) ." 


Yautaka, 


I 


(10)  V.  May.,  iv.  10,  §  30;  Smriti  Gliandrika,  ix.  8,  §  86,  87;  yinunitrodaya, 
1.  248 }  in  Mlthila,  but  not  elseVhere,  the  son  of  a  woman's  half  sister  is  her 
leir.  Sre&narain  t.  Bhya  Jha,  2  S.  D.  23  (29,  85.)  The  husband's  kinsmen  take 
before  the  father's  kinnnen,  e.  y.,  the  hnsband's  brother's  son  before  the  sister's 
son.  Bachha  Jha  t.  Jugmon,  12  Gal.  848. 

(w)  Mann,  ix.  §  181, 195;  Smriti  Ohandrika,  iz.  8,  §  16-80,  86—41;  Yiim. 
mitrodaya,  p.  281,  e£  esq. 
(y)  Daya  Bha^a,  iv.  2,  §  18,  22,  28,  26 ;  Baghnnandana,  z.  12—15, 17—20. 
(»)  D.  K.  S.,  u.  8,  §  5,  6.    See  post,  §  627. 
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The  Bengal  writers  also  differ  from  those  of  the  Benares 
school  in  excluding  granddaughters  altogether,  and  bring- 
ing in  the  son  before  the  daughter's  son,  and  the  grandson 
and  great-grandson  in  the  male  line  next  after  the  daughter's 
son  (a).  They  also  differ  in  introducing  stepsons,  as  far  as 
the  great-grandchildren,  next  after  the  great-grandsons  of 
the  woman  herself.  This  appears  to  be  upon  the  authority 
of  a  text  of  Manu,  which  declares  that  if  one  of  several 
wives  of  a  man  brings  forth  a  male  child,  they  are  all  by 
means  of  that  son  mothers  of  male  issue  (&).  In  default  of 
all  these  the  husband  or  the  parents  succeed,  according  to 
the  form  of  marriage.  But  the  husband's  sapindas  do  not 
appear  to  take  as  in  the  Mitakshara.  In  default  of  him, 
the  succession  passes  at  once  to  the  bi*other,  mother,  or 
father  of  the  deceased  woman  (c).  On  the  other  hand, 
where  the  marriage  is  of  a  disapproved  form,  the  inherit- 
ance passes  to  the  mother,  father,  and  brother,  each  in 
default  of  the  other,  and  if  none  of  them  exist,  then  to  the 
husband  (d).  Last  of  all  come  in  the  ulterior  heirs  under 
the  text  of  Vrihaspati.  But  they  do  not  take  in  the  order 
tbere  stated.  They  are  arranged  upon  the  Bengal  principle 
of  religious  benefits,  as  follows :  husband's  younger  brother, 
husband's  brother's  son,  sister's  son,  son  of  husband's  sister, 
brother's  son,  daughter's  husband,  father-in-law,  and  hus- 
band's elder  brother.  In  default  of  all  these,  sakulyas, 
learned  Brahmans,  and  the  King  (e). 

§  624.  Thirdly.    The  succession  to  that  property  belong-  Devolution  of 
ing  to  a  married  woman  which  is  neither  her  SulJca  nor  her  -^y^^'*"^* 
Yautdka  is  a  matter  upon  which  there  is  much  variance. 
The  texts  of  Manii,  which  state  that  her  property  shall  be 
shared  equally  by  her  sons  and  daughters,  and  that  gifts 

(o)  Daya  Bhaga,  'vr,  2,  §  17—21 ;  D.  K.  S.,  ii.  8,  §  8—10.  The  son  of  the 
dangliters  son  never  suoceeds.    Dava  Bhaga,  iv.  8,  §  84;  D.  K.  S.,  ii.  6,  S  2. 

(6)  Daya  Bhaga,  iv.  8,  §  82j  D.  K  S.  ii.  8,  §  11—18. 

(c)  D.  K.  8.  u.  8,  S  14—17 ;  Biatoo  v.  Radlui  Somder,  16  Suth.  115. 

id)  D.K.8  ii.8,  §19— 21. 

(0)  Daya  Bhaga,  iy.  8,  §  81, 85—87 ;  D.  K.  S.  ii.  6 ;  Raghunandana,  z.  28—26. 
80—89.  It  is  impossible  to  see  upon  what  principle  the  husband's  father  and 
elder  brother  come  in  last. 

9S 
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Bonaretlaw. 


received  by  her  after  marriage  from  her  husband  and  his 
family  shiJl  go  to  her  children  generally^  have  been  abready 
cited  (§  621),  Other  writers  say  with  equal  distductneeSy 
that  her  property  shall  be  shared  equally  by  sons  and  unmar- 
ried daughters  (/).  Vijnaneavara  only  recognizes  one  line 
Miukahara.  of  descent  for  the  whole  of  a  married  woman's  property^ 
except  her  StUka,  viz.,  that  already  given  for  her  Tautaka 
(§  622) .  He  explains  the  text  of  Manu,  not  as  meaning  that 
brothers  and  sisters  take  together^  but  that  the  sisters  take 
first  and  the  brothers  afterwards,  each  class  sharing  equaUy 
inter  se ;  that  is,  he  brings  it  in  as  an  illustration  of  the  rule 
previously  stated  as  to  the  succession  of  daughters  before 
sons,  and  not  as  an  exception  to  it.  And  the  same  view  is 
apparently  taken  by  the  Madhaviya  (gr).  But  the  Smriti 
Chandrika,  Yiramitrodaya,  Yivada  Chintamani,  Mayukha, 
and  Varctdrajah  all  take  these  texts  literally,  as  prescribing  a 
different  course  of  descent  for  the  two  sorts  of  stridhanum 
there  specified,  viz,,  gifts  subsequent  to  marriage,  received 
either  from  the  woman's  own  family  or  the  family  of  her 
husband,  and  gifts  received  from  her  husband.  These  are 
shared  simultaneously  and  equally  by  the  woman's  sons  and 
daughters  being  unmarried.  Those  who  are  married,  and 
granddaughters,  only  receive  a  trifle  as  a  mark  of  respect, 
and  widows  are  wholly  excluded.  But  if  there  are  no  unmar- 
ried daughters,  married  daughters,  whose  husbands  are 
living,  are  also  allowed  by  Katyayana  to  share  with  their 
own  brothers  (fc).  The  writers  of  the  Benares  school  do 
not  trace  the  line  of  descent  any  further,  nor  suggest  how 
the  property  is  to  go  in  default  of  the  heirs  above  named.' 

Bengal  law.  §  625.  The  Bengal  writers  also  interpret  the  above  texts 

literally,  and  take  them  as  applying  to  all  property  except 
the  Yautaka,  and  that  given  by  the  father  of  the  woman  (t). 


(/)  Devala,  Daya  Bhaga,  ir,  9,  §  6;  Sancha  and  Liohita,  8  D.  Dig.  688 f 

rmaspati,  ih. 

iq)  Mitakshara,  ii.  11,  §  19—21.    See  Viramitrodaya,  p.  282,  §  5 ;  MadhaTija, 


Vrihaspati,  ih. 

(o)  Mita*   • 
§  60,  p.  48. 

{h)  Smriti  Chandrika,  ix.  8,  5 1— H ;  Viramitrodaya,  p.  228,  §  1 ;  V-  May.,  ir. 
10,  §  15,  16;  Varadrajah,  47 ;  Vivada  Ohintamani,  266;  Ashahai  v.  Haji  Tyeh, 
9  Bom.  115.  (i)  Daya  Bhaga,  iv.  2,  §  1—9  j  BaghnnandaoB,  x.  I— 10. 
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The  order  of  succession  as  laid  down  by  them  is  as  follows : 
firsts  sdn  and  maiden  daughter  take  together  {k),  and  in 
default  of  either  the  other  takes  the  whole ;  on  failure  of  both, 
the  estate  passes  to  the  married  daughter  who  has,  or  who 
may  haye  male  issue,  then  to  the  son's  son,  the  daughter's 
son,  and  the  son's  grandson  successiyely ;  and  in  default  of 
all  of  these,  to  the  male  issue  of  the  rival  wife,  and  lastly  to 
barren  and  widowed  daughters  (Z).  The  further  descent 
depends  on  the  source  from  which  the  property  was  derived. 
If  it  comes  within  the  text  of  Tajnavallcya — ''  that  which 
has  been  given  to  her  by  her  kindred,  as  well  as  her  fee  or 
gratuity,  and  anything  bestowed  after  marriage,  her  kins- 
men take  if  she  die  without  issue," — ^then  the  order  of  suc- 
cession is  first  to  the  whole  brothers ;  if  there  be  none,  to 
the  mother ;  if  she  be  dead,  to  the  father ;  and  on  failure 
of  all  these  to  the  husband,  and  the  ulterior  heirs  as  already 
described  (m).  But  in  this  text  the  words,  '^  given  to  her 
by  her  kindred,"  signify  that  which  was  given  to  her  by  Devolution  of 
her  parents  in  her  maiden  state,  and  the  word  ^'  fee,"  does  ^y^^^^<^* 
not  include  "  a  gratuity  presented  to  damsels  at  marriages, 
called  Asura,  and  the  rest  (ii)."  If,  on  the  other  hand, 
the  property  being  Ayautaka  does  not  come  within  the 
terms  of  the  above  text,  then  it  devolves  in  exactly  the 
same  manner  as  the  Yautaka  of  a  married  woman  who  has 
left  no  issue  (o). 

§  626.  The  text  of  Manu  (ix.  §  198),  ''The  wealth  of  a  ProDerty given 
woman,  which  has  been  in  any  manner  given  to  her  by  her  ^^  *    father. 
father,  let  the  Brahmani  damsel  take ;  or  let  it  belong  to 
her  offspring,"  is  explained  by  the  Mitakshara  as  authoris- 
ing step-children  of  a  wife  of  superior  class  to  inherit  {p) . 
The  Bengal  writers  treat  the  word  Brahmani  as  merely 


ih)  The  word  maiden  means  nnbetrothed.  Qangopadhya  v.  Sarhamangala^  2 
B.  L.  B.  (A.  0.  J.)  144 ;  S.  C.  10  Sntli.  488. 

il)    Daya  Bhaga,  iv.  2,  §  »-12 ;  D.  K.  8.  ii.  4,  §  1—10. 

(m)  Daya  Dlu«a,  ii.  8,  §10,  29— «1 ;  ante,  §  623 ;  Judoonath  v.  Bussunt  Coo- 
mar,  11  B.  L.  B.  286 ;  B.  0.  19  Sath.  264;  Hurrymohun  v.  Shoiiatun,  1  Cal. 
275.  (o)  D.  K.  S.  ii.  4  ,  §  11 ;  ante,  §  628. 

(n)  Daya  Bhaga,  iv.  8,  §  15,  28.  (p)  Mitakshara,  u.  11,  §  22. 
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illustrative,  and  explain  the  text  as  establishing  an  excep- 
tion to  the  rule  laid  down  in  the  last  paragraph.  Accord- 
ing to  them,  property  given  by  a  father  to  his  daughter  at 
any  time  is  never  shared  by  her  sons,  but  goes  to  her 
daughters  exclusively ;  the  maiden  taking  first,  then  the 
married  daughter  who  has,  or  is  likely  to  have  male  issue, 
and  lastly  the  barren  or  widowed  daughters.  After  all 
these  come  their  sons  (q).  The  succession  then  proceeds, 
as  in  the  case  of  Tautaka,  down  to  the  great-grandson  of 
the  co-wife,  after  which  it  goes  to  the  brother,  mother, 
father,  and  husband,  under  the  text  of  Tajnavalhya  already 
cited  (r). 

Property  in.  §627.  The  Order  of  succcssion  in  the  case  of  property 

female.  inherited  by  a  female  from  a  female,  has  never,  as  far  as  I 

know,  received  any  discussion.  It  has  been  decided,  that 
even  if  such  property  was  stridhanum  in  the  hands  of  the 
last  holder,  it  would  not  be  stridhanum  for  the  purpose  of 
descent  in  the  hands  of  the  next  heir  {s).  None  of  the 
rules,  therefore,  which  are  given  for  the  descent  of  a 
woman's  separate  property  by  those  who  use  the  term  in  a 
technical  sense,  would  appear  to  have  any  application. 
Vijnanesvara  uses  the  term  in  its  general  sense,  and  declares 
that  all  the  property  included  in  that  term  (except  Sulka) 
goes  in  the  line  of  female  heirs.  As  regards  a  maiden's 
property,  he  expressly  says  that  the  line  marked  out  by  him 
applies  to  property  which  she  has  inherited  {t).  I  have 
already  offered  reasons  for  supposing  that  he  was  not  refer- 
ring to  property  which  she  had  inherited  from  males  (§  566), 
but  there  is  no  reason  why  he  should  not  have  included 
property  inherited  by  her  from  a  female.     The  only  other 


(q)  DayaBhaga,  iv.  2,  §  16 ;  D.  K.  S.  ii.  5 ;  Baffhmiandana,  z.  11,  16. 

(r)  Judoonath  v.  Bussunt  Coomar,  11  B.  L.  R.  286,  800;  8.  C  19  Suth.  264. 

(«)  D.  K.  S.  ii.  8,  S  6 ;  1  W.  MacN.  88 ;  PrankUhen  v.  Mt.  Bhagioutee,  I  S. 
D.  8,  (4) ;  Oang(ypadhya  v.  Sarhamanqala,  2  B.  L.  B.  (A.  C.  J.)  144 ;  8.  C.  9ub 
TMwitn*,  Qangooly  v.  Sarbo  MongoUit  10  Suth.  488 :  ^er  curiam^  SengamaUUh' 
ammal  v.  Valaynday  3  Mad.  H.  C.  314 ;  Bhaskar  Trtmbak  v.  Mahadev,  6  Bom. 
H.  C.  (O.  0.  J.)  18  ;  Chotay  v.  C/iuww^,  14  B.  L.  B.  237;  S.  C.  22  Suth.  496; 
Prankisaen  v.  Nayanmoneyj  5  Cal.  225. 

(t)  Mitakshara,  ii.  11,  §  8,  3(». 
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reference  to  the  point  by  a  native  writer  is  in  the  Daya- 

krahma-sangraha.     The  author  points  oat  that  if  property 

has  fallen  to  a  maiden  daughter  with  married  sisters^  and 

she  dies  after  marriage,  but  without  sons,  the  property  will 

not  pass  to  her  hudband,  who  would  be  heir  to  her  separate 

property,  but  to  the  married  sisters.     This  assumes  that  on 

her  death  succession  would  be  traced  back  again  to  the  last  Its  ddTolnUon.  . 

holder.     The  sister  would  not  be  her  heir,  but  would  be  the 

heir  of  the  mother  from  whom  she  derived  the  property  {u). 

The  same  principle  seems  to  have  been  followed  in  a  Bengal 

case.     There,  a  father  gave  a  taluq  to  his  daughter :  she 

died,  upon  which  the  property  passed  to  her  daughter ;  she 

Father. 


son.  daughter 

I  (donee), 

grandson.  | 

daughter. 

dan^ter 
(widow  without  issue). 

also  died,  leaving  a  widowed  and  issueless  daughter.  It 
was  held,  upon  the  opinion  of  the  pandits,  that  the  taluq 
had  been  the  atridhanum  of  the  daughter  who  took  by  gift, 
but  not  of  the  daughter  who  took  by  inheritance.  Conse- 
quently, that  at  her  death  it  did  not  pass  to  her  daughter, 
but  to  her  mother's  brother;  if  he  was  not  living,  to  the 
brother's  son  (v).  Now  the  brother  was  the  heir  of  the 
original  donee,  but  he  was  certainly  not  the  heir  of  his 
niece,  who  took  after  the  donee.  This  was  the  view  of 
the  case  taken,  by  Mr.  Justice  Wilson  in  Pranhissen  v. 
Noyanmoney  {w)  where  the  learned  Judge  referred  to  it  as 
deciding  that  a  daughter  who  takes  by  inheritance  from  her 
mother  takes  a  qualified  estate,  and  that  on  the  daughter's 
death  the  heir  of  the  mother  succeeds.  The  Mayukha  says.  Doctrine  of  the 
''It  is  clear  that  although  there  be  daughters,  the  sons  or  ^y'*^^- 


(u)  D.  E.  S  ii.  8,  S  6. 

(r)  PrankUhen  ▼.  Mt.  Bhagwujtee,  1  S.  D.  3  (4) ;  Sengemalathammal  v. 
Valaynda,  8  Mad.  H.  C.  812. 
(w)  5  Cal.  222. 
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other  heirs  still  sacoeed  to  the  mother's  estate^  as  &r  as  it  is 
distinct  from  the  part  already  described  (as  subject  to  the 
peculiar  devolution  under  texts  applicable  to  particular  spe- 
cies of  Btridhanum,)"  This  Mr.  Justice  West  explains  as 
meaning  that^  where  a  woman  holds  property  which  is  not 
strictly  stridhanum  as  described  by  the  early  writers^  descent 
is  traced  from  her  as  if  she  were  a  male.  I  have  already 
suggested  that  this  passage  may  be  explained  differently^  as 
meaning  that  the  property  would  go  to  such  heirs  as  would 
have  taken  it  if  it  had  never  fallen  into  the  hands  of  the 
female ;  that  is,  that  it  would  go  to  the  heirs  of  the  last 
holder  (»).  This  accords  with  the  view  taken  in  the  case 
last  cited.  But  a  case  reported  by  Mr.  W.  MacNaghten 
seems  rather  to  accord  with  the  theory  suggested  by 
Mr.  Justice  West.  A  woman  purchased  landed  property 
with  her  own  f  unds^  and  died^  leaving  sons^  and  a  grandson 
whose  father  had  also  died.  The  pandits  stated  that  the 
sons  of  the  deceased  woman  were  entitled  to  the  whole  pro- 
perty^  to  the  exclusion  of  the  grandson.  Should  there  be 
any  maiden  daughter^  a  small  portion  must  be  given  to  her 
to  defray  her  nuptial  expenses  (y).  Mr.  MacNaghten  ap- 
proves of  this  opinion,  on  the  ground  that  the  property^ 
though  acquired  by  the  woman,  was  not  stridhanum  pro- 
perly so  called,  and  that  its  descent  was  consequently  not 
governed  by  the  rules  applicable  to  that  species  of  property. 
Had  it  been  stridhanum^  the  daughter  would,  he  says,  have 
been  co-heir  with  the  sons.  If,  however,  the  property  had 
been  held  by  a  male,  the  grandson  would  not  have  been 
excluded  (§  498),  so  that  it  is  not  clear  on  what  principle 
the  case  was  decided.  Nor  was  the  property  inherited,  so 
that  it  does  not  help  much  in  settling  the  present  question. 

Want  of  Chastity  has  been  held  not  to  be  an  essential,  where  a 

chastity.  female  claims  as  heir  to  the  property  of  a  woman  (2).     I 

know  of  no  native  authority  on  the  point. 

(as)  See  onto,  §571,672. 

(y)  Raghunandana  v.  Oopeenath,  2  W.  MacN.  121. 

(s)  Oanga  v.  Qhanta,  1  All.  46. 


Digitized  by 


Google 


INDEX. 


•#*     The  references  throughout  are  to  paragraphs ; 
ABEYANCE, 

8aoo688ion  never  remaios  in,  468,  656 
ABSOLUTE  ESTATE, 

inrhat  words  create  an,  366,  388,  425 

ACCOUNT, 

right  of  member  of  joint  family  to  demand,  270 — 278 
mode  of  taking  on  partition,  429 
See  Joint  Family,  5 

ACCUMULATION, 

trusts  for,  when  nnlawfnl,  887 

See  Sayings  j  Woman's  Bstatr,  6 

ACQUIESCENCE, 

when  it  operates  as  an  estoppel,  148 
merely  passive  does  not  bar  rights,  tb. 

ACTS 

V  of  1843,  (Abolition  of  Slavery X  604 
XI  of  1843,  (Hereditary  Officers),  428 
I  of  1845,  (Bengal  Bevenue  Sale),  402 
XXI  of  1860.  (Freedom  of  Beligion),  97,  388,  408,  448,  611,  649 
XXVI  of  1864,  (Bengal— Court  of  Wards— Education),  192 
XXI  of  1866,  (Madras— Minors),  192 

XV  of  1866,  (Hindu  Widow  Marriage),  88,  612,  622 
XXV  of  1857,  (Native  Army  forfeiture  for  Mutiny),  315 
XIV  of  1868,  (Madras— Minors),  192 
XL  of  1868,  (Bengal— Minors),  192,  820 
Vill  of  1859,  (Old  Civil  Procedure),  402  405 
X  of  1859,  (Bengal— Rent  Law),  689 
XI  of  1859,  (Bengal — Zemindary  Bevenue  Sale),  402 
XIV  of  1859,  (Old  Limitation),  603 
IX  of  1861,  (Civil  Court  Procedure— Minors),  192 
XX  of  1863,  (Native  Religious  Endowment),  399 
II  of  1864,  (Aden  Courts),  41 

XI  of  1864,  (Hindu  and  Mahomedan  Law  Officers),  38 
XVI  of  1864,  (Registration),  363 
XX  of  1864,  (Bombay— Minors),  192 
VIII  of  1866,  (Madras- Rent  Recovery),  313 
X  of  1866,  (Succession),  357,  370,  380,  390 
VII  of  1866,  (Bombay — Hindu's  liability  for  ancestor's  debts),  280 
XX  of  1866,  ^Registration),  363 
XXI  of  1866,  (Native  Converte  Marriago  DiMolation),  414 
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I  of  ia69,  (Oadh  Estates),  254,  262,  S90 
YIII  of  1869,  (Bengal  Landlord  and  Tenant),  589 
IV  of  1870,  (Bengal  Act,  Conrt  of  Wards),  192 
XXI  of  1870,  (Hindu  WUls),  870,  880,  888.  890 
VIII  of  1871,  (Registration),  863 
XXXIII  of  1871,  (Panjab  Land  Revenae),  42 
I  of  1872,  (Evidence),  458 
IV  of  1872,  (Punjab  Laws),  192 
IX  of  1872.  (Contract),  808 
III  of  1873,  (Madras  Civil  Courts),  41 

XIII  of  1874,  (European  British  Minors).  192 
IX  of  1875,  (Majority),  100,  191 

XVII  of  1876,  (Burma  Courts),  41 

XX  of  1876,  (Central  Provinces  Laws),  41 
XVII  of  1876,  (Oudh  Land  Revenue),  42 
XVIII  of  1876,  (Oudh  Laws),  41 

I  of  1877,  (Specific  Relief),  602 

III  of  1877,  (Registration  Act  now  in  force),  868,  364 
X  of  1877,  (Old  Civil  Procedure),  91,  899.  402 

XV  of  1877,  (Limitation),  150,  435,  446,  608,  604 
XII  of  1878,  (Further  Amendment  of  Punjab  Laws  Act.  1872),  41, 
213 
V  of  1881,  (Probate  and  Administration),  320,  880,  391 
II  of  1882.  (Trusts).  401  _ 

IV  of  1882,  (Transfer  of  Property),  823,  354,  366,  866,  887,  421, 

445,  594 

XIV  of  1882,  (New  Civil  Procedure),  197,  359,  399,  402 

ADOPTION, 

1.  not  of  exclusively  Aryan  or  Brahmanical  origin,  10,  95 

secular  and  religious  motives  distinct,  tb. 

of  females,  95 

different  sorts  of  adopted  sons,  64 

cause  of  their  diminution,  94 

all  but  two  now  obsolete,  94.  96 
early  texts,  96  .     «^ 

"  the  reflection  of  a  son  ;"   its  meaning  and  origin,  94 

2.  who  may  adopt ;  only  one  who  has  no  issue,  97 

concurrent  or  successive  adoptions,  ih, 
simultaneous  adoptions,  ih. 
widower  or  bachelor,  98 
disqualified  heir,  99 
minor.  Court  of  Wards  Acts,  100 
assent  of  wife  unnecessary,  101 
wife  requires  assent  of  husband,  xb. 
can  only  adopt  to  him,  ih, 

3.  by  widow  to  her  husband,  not  allowed  in  Mithila.  ih. 

assent  of  husband  required  in  Bengal  and  Benares,  ih, 

not  in  Southern  or  Western  India,  101,  108 
form  of^uthority,  102 

must  be  strictly  pursued,  103 

when  incapable  of  execution,  104 

ineffectual  till  acted  upon,  107 
when  a  minor,  or  unchaste,  105 
case  of  several  widows,  106,  177 
no  other  relation  can  adopt  to  deceased,  107 
her  discretion  absolute,  107 

may  be  exercised  at  any  time,  ih. 
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4.  want  of  authority  supplied  in  Southern  India 
by  OBsent  of  napindas,  108 

Bimilar  rule  in  Punjab,  110 
whose  consent  necessary  and  sufficient,  109^114 
must  be  an  exercise  of  discretion,  114 
may  authorise,  where  son  has  died,  116 
whether  any  religious  motive  is  required  ?  115—117 
in  Western  India  no  consent  needed,  118,  177 
nor  among  Jains,  119 
6.  who  may  give  in  adoption ;  only  parents,  120 
necessity  for  assent  of  wife,  ib. 

orphan  cannot  be  adopted,  »&. 
condition  precedent  to  adoption,  121 
consent  of  Court  of  Waids  or  Goyemment,  122 

6.  who  may  he  taken  ;  no  restriction  as  to  relationship,  123 

most  be  a  person  whose  mother  might  have  been  married  by 
adopter,  ih, 
sister's  or  daughter's  son  excluded,  ib, 
rule  does  not  apply  to  Sudras,  or  in  Punjab,  Western  India  or 

among  Jains,  124 
supposed  extension  of  rule  to  adoption  by  a  widow,  1 25 
must  be  of  same  caste,  126 

7.  not  a  disqualified  person,  127 

limitation  from  age  and  previous  performance  of  ceremonies,  128, 129 
rule  does   not  apply  in  Punjab,  Western    India,   or    among 
Jains,  180 
conflict  as  to  admissibility  of  only  son,  181—188 
may  be  taken  as  dvyamuehyayana,  132, 186 
eldest,  or  one  of  two  admissible,  181 

8.  two  persons  cannot  adopt  same  boy,  189 

9.  neceesary  ceremonies  ;  notice  immaterial,  140 

giving  and  receiving  essential,  141 

datta  homam  unnecessary  for  Sudras,  142 

conflict  as  to  its  necessity  among  higher  classes,  136,  188,  141, 

148 
intentional  omission  of  ceremonies,  144 

none  required  in  Punjab,  tb. 

10.  evidence  of  adoption ;  writing  not  required,  145 
effect  of  res  judicata,  146 

lapse  of  time,  147 
acquiescence,  148 
statute  of  limitations,  149—151 

11.  results,  change  of  family,  152 
succession  lineally,  153 

collaterally,  ib. 

ea  parte  matemdi^t  154 

to  stridhanum  of  adoptive  mother,  ib, 

12.  where  legitimate  son  bom  afterwards,  155 
in  competition  with  collaterals,  156,  157 

difference  as  to  shares  of  adopted  son  in  Bengal,  Benares,  Western 

and  Southern  India,  and  among  Sudras,  155 
survivorship  between  them,  158 
where  adopted  is  son  of  two  fathers,  161 
18.  adopted  has  neither  rights  nor  duties  in  natural  family,  159 
cannot  marry  into  or  adopt  out  of  it,  ib, 
dvyamushyayana  may  inherit  in  both  families,  160 

his  share  with  afterborn  son,  161 
rule  not  observed  in  Punjab  or  Pondioherry,  162 

94 
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14.  effect  of  io^alid  adoption,  ld3 

cases  in  which  boy  canuot  return  into  original  family,  164 
declaratory  Bait  to  set  aside,  608,  604 
foster  child  has  no  rights,  167 

15.  devests  estate  of  adopting;  widow,  171,  173 

quwre  its  effect  on  estate  of  adopting  mother,  174 
of  person  who  has  taken  estate  of  one  to  whom  adoption  is  made, 
172 
unless  his  own  title  preferable,  ib. 
not  of  person  who  has  taken  estate  of  one  to  whom  adoption  was  not 

made,  176—179 
result  of  decisions,  179 

16.  estate  of  adopted  postpooed  bj  direction  of  adopter,  180 

not  under  M itakshara,  ih» 

by  express  agreement,  %b. 

effect  of  his  renunciation,  tb. 

17.  son's  rights  date  from  adoption,  181 

how  far  bound  by  previous  acts  of  widow,  ib» 
or  of  full  male  holder,  182 
or  of  father  after  authority  given,  817 
or  by  agreement  prcTious  to  adoption,  180 

18.  adoption  by  woman  to  herself  ineffectual,  188 

unless  under  Kritrima  form,  189 
by  dancing  girls,  188 

See  Kbitrima,  184—190 

AFFINITY, 

is  the  basis  of  the  Mitakshara  law  of  succession,  468—472 
and  of  the  earlier  law,  478,  475 

AGE.  See  Adoption,  7 ;  Minob,  1 
AGNATES.  See  Succession,  8—5 
AGNATION 

strictest  form  of,  prevails  iu  Northern  India,  517 
AGREEMENT, 

cannot  create  binding  custom,  49,  56 

to  marry  or  adopt,  does  not  invalidate  marriage  or  adoption  of  another, 

90,97 
in  derogation  of  rights  of  adopted  son,  180 
against  partition,  its  effect,  445 
alienation,  849 

ALIENATION, 

1.  variance  between  texts  arising  from  stage  of  family   history  to 

which  they  relate,  227,  228 
power  of  father  as  head  of  patriarchal  and  of  joint  family  different, 
208, 204,  225,  206,  207,  228 

2.  Mitakshara  Law,  rights  of  father  limited  by  those  of  sons,  229,  230, 

81L 
sons  take  no  interest  by  birth  in  property  inherited  by  father 
from  others  than  near  ancestors,  251 
or  in  property  disposed  of  before  their  birth,  816,  819 
or  in  divided  or  self-aoqnired  property,  818 

3.  right  of  father  to  dispose  of  ancestral  movables,  281 

conflict  of  opinions,  810 

to  dispose  of  self-acquired  immovables,  283,  284 
modern  decisions,  818 
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to  sell  property  to  discharge  his  own  debts,  280,  802,  284,  322 
in  other  respects  merely  a  manager  of  ooparoenaiy,  811 
4.  powers  of  owner  of  impartible  property,  812 
absolate  right  over  income  and  savings,  262, 812 
can  only  dispose  of  oorpas  for  his  life,  812 

rights  of  Zemindar  in  Madras,  %&. 
lands  held  on  service  tenure,  not  liable  to,  314 
restrictions  on  leases,  Slc.,  818 
effect  of  forfeitnre,  815 

5.  power  of  manager  of  joint  family,  207 
by  consent  of  coparceners,  819 

what  amoants  to  consent,  ih. 
in  onses  of  necessity .  820 

what  constitates  a  case  of  necessity,  320 

power  to  sell,  321 

burthen  and  proof  of  necessity,  823 

where  decrees  have  been  passed,  324 
eitravagance  or  mismanagement,  820,  825 
power  of  manager  of  religions  endowment,  897 

6.  purchaser  not  bonnd  by  debts,  804 

need  not  see  to  application  of  purchase  money,  820 
what  enquiries  he  must  make,  800-— 805,  320—825 

7.  right  of  coparcener  to  sell  his  share,  241,  327 

conflicting  opinions,  328 

Madras  Court  recognizes  the  right,  881 — 383 

not  to  assign  specific  portion,  832 

nor  to  devise,  333 
Bombay  Court  allows  transfer  for  value,  834 

not  gift  or  devise,  835 
Bengal  Court  denies  the  right,  337 

will  enforce  special  equity,  338 
Privy  Council  dicta,  839 

8.  remedies  against  improper  alienation,  332,  340 

sale  rescinded  in  case  of  fraud,  340 

cannot  be  enforced  by  member  of  family  who  ooald  not  sue  for 

partition,  838 
equities  on  setting  aside,  841 
claim  for  improvements,  343 
where  sale  partially  justifiable,  844 
laches  or  acquiescence,  t6. 
necessity  for  offer  to  refund,  345 
in  case  of  estate  taken  by  escheat,  545 

9.  by  coparcener  enforced  by  partition,  828 

mode  of  carrying  out  partition,  829,  382 

10.  by  execution  under  decree,  829, 

how  enforced  against  joint-owner,  ih, 

must  be  before  death  of  debtor  when  joint  property  is  seised,  284, 
805—307 

11.  Bengal  Law,  absolute  power  of  father,  235,  346 

except  in  distribution  of  ancestral  property  among  sons,  240,  847, 

415,450 
nature  of  coparcener's  interest  in  their  prooperty,  848 
power  of  dealing  with  share,  %b, 

12.  whether  delivery  of  possession  is  essential  where  transfer   is  for 

value,  858 

oases  of  sale,  359—861 

mortgage,  862 

oral  declarations  not  followed  by  possMsion,  864 
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13.  writing  not  necessarj,  nor  technical  wordi,  365 
unless  in  oases  under  Transfer  of  Property  Act, 
estate  of  inheritance,  how  oonreyed,  365 

See  Gift  ;  Woman's  Estate. 
effect  of  agreement  ag^nst  alienation,  349 

ALYA  SANTANA,  law  of  Canara.    See  Canaba. 

ANCESTOR  WORSHIP, 

prevalent  among  Aryan  Hindns,  60 
its  inflnenoe  on  law  of  snccession,  473 

ANCESTRAL  PROPERTY.    See  Property,  3 

ANITYA, 

form  of  adoption,  160 

ANVADHBYA, 

or  gift  subsequent,  what  it  is,  611 
ito  line  of  devolution,  619,  621,  622,  624 
See  Woman's  Estatk,  13, 15 

APARARKA 

his  age  and  authority,  26 

APASTAMBA, 

relative  age  of,  18 

does  not  recognise  subsidiary  sons,  64 

opposed  to  adoption,  93 

APAVIDDHA, 

one  of  the  subsidiary  sons,  64, 16 
now  obsolete,  76 

APPOINTED  DAUGHTER, 

remained  under  dominion  of  father,  73 
her  rights  of  suooession,  478 
became  obsolete,  76,  618 

ARSHA 

form  of  marriage,  76,  78 

ARYANS.    See  Adoption,  1 ;  Polyandry. 

ASCETIC.    See  Hermit. 

ASSAM, 

supposed  to  be  governed  by  Bengal  law,  1* 

ASSETS.    See  Debts,  1,  2 ;  Maintenance,  1 

ASURA 

form  of  marriage,  76,  78,  80 

AURASA, 

or  legitimate  son,  64 
AUTHORITY.    See  Adoption,  3,  4 
AYAUTAKA.    See  Woman's  Estate,  13, 15 
BACHELOR.    See  Adoption,  2,  98 
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BANDHUS, 

eiinmeraiioik  of,  in  law  books  not  exbanstive,  i^f  535 
females  admitted  as  in  Western  India,  472,  5U 
See  SdccissiON,  2—5,  22 

BAUDHAYANA, 

relative  age  of,  18,  21 

ezolndes  women  from  inheritance,  476 

BENAMI  TRANSACTIONS : 

1.  origfin  of  pracfcioe,  400 

principle  on  which  they  depend,  401 

no  presumption  against  in  case  of  child,  %6. 
or  of  female,  tb. 
must  be  strictly  made  ont,  ib, 

2.  effect  g^ven  to  real  title,  402 
unless  contrary  to  statnte,  «b. 

or  in  fraud  of  innocent  persons,  408 
effect  of  notice,  ih. 
when  intention  to  defraud  creditors,  404 
fraud  must  have  been  effected,  405 
be  pleaded,  ib. 
case  of  benami  purchase  to  mask  title,  400 
8.    decrees  conclusive  between  parties,  407 
not  as  against  third  persons,  ib. 
benamidar  should  be  a  party,  ib, 

BENGAL  LAW, 

its  distinctive  principles,  85,  224,  235,  242,  846,  486,  450 

their  origin  and  development,  287 
influence  of  Jimata  Yahann,  289 
favours  rights  of  women,  242,  488 
rules  of  inheritance,  459—467,  686 

BETROTHAL.    See  Mabriagi,  6 

BLIND.    See  Exclusion,  2 

BOMBAY, 

Maynkha  paramount  in  island  of,  28 
SeeWBSTKRN  India. 

BRAHMA, 

form  of  marriage,  76,  79,  80 

BRAHMANISM, 

importance  of  distinguishing  whether  it  is  an  essential  part  of  any 

given  law,  4 
of  later  origin  than  the  body  of  Hindoo  law,  5 
its  influence  in  modifying  the  law,  5,  237 — 289 

retarding  its  development,  289 
no  part  of  the  early  communal  system,  8 

or  of  the  original  law  of  inheritance,  9,  468—475  * 
or  of  adoption,  10,  95,  124,  180,  190 
probable  influence  of,  in  regard  to  second  marriages,  88 

partition,  219 
wills,  868 

BROTHERS, 

succeed  to  the  property  of  a  maiden,  618 
the  sulka  of  their  sister,  620 
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are  heirs  of  a  women  married  in  a  disapprored  form,  623 
See  AuBNATioN,  Pabtition,  Succession,  18 
CANARA, 

Alya  Santana  law  of,  still  administered,  8 
females  manaire  the  property  in,  476 
See  Malabar. 
CAPTURE, 

marriage  by,  77 
CASTE, 

marriage  between  persons  of  different|  formerly  allowed,  84 

now  obsolete,  85 
similar  change  in  law  of  adoption,  126, 187 

CEREMONIES, 

eight  for  a  male,  proper  periods  for,  127 
marriage  the  only  one  for  Sndras,  ib» 

See  Adoption,  7,  9 ;  Kbitrima  ;  Marbiagi,  6 
CHARITY.    See  Rrligious  Endowvknt;  Woman's  Ebtatr,  6 
CHASTITY, 

necessary,  where  a  woman  claims  maintenance,  408, 414 
or  succession  to  a  male,  as  a  widow,  511 

same  mle  as  to  snccesaion  of  daughter  or  mother  in  Bengra),  513, 
622 
but  not  nnder  Mitakshara  law,  ih, 
sabseqnent  want  of,  does  not  devest  her  estate,  ih, 
not  essential  where  female  claims  as  heir  to  a  female,  627 
CHRISTIANITY.    See  Contrbt. 
CLASS, 

gift  or  devise  to,  where  some  only  can  take,  854 — 356 
COGNATES. 

absolate  ezclasion  of,  in  Northern  India,  5,  17 
See  SuccR88ioN,;2 — 5 

COMMENTATORS, 

Benares  school— the  Mitakshara,  26 

Sonthem  India,  27 

Western  India,  28 

Mithila,  29 
Bengal  school — Daya  Bhaga,  31 
treatises  on  adoption,  80 
Halhed's  Code— Jagannatba*s  Digest,  32 

CONDITION, 

precedent  to  adoption,  121 

gift  may  be  made  subject  to,  350 

invalid  when  creating  estate  unknown  to  Hindu  law,  %b, 

or  repugnant  to  nature  oi  estate  ih, 
when  ineffectual  or  destructive  of  estate  ih, 
fixing  termination  of  estate,  382 
against  alienation  or  partition,  350,  387,  445 
in  will  enforcing  partition,  451 
in  adoption  deed,  limiting  rights  of  adopted  son,  180 

CONFISCATION, 

its  effect  ou  rights  of  succession,  262,  815 
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CONSENT, 

of  ooparoeoers  to  sale  hj  manager,  819 
anandrayeiis  iu  Malabar,  593 
reversioners  to  dealings  of  female  heir,  691 

CONTBACT.    See  Agbbrmbnt  ;  Marbiaoe,  6 ;  Minor. 

CONVERT, 

to  Christianity,  law  binding  npon,  66 

Mnbammedanism,  how  far  he  maj  retain  Hindu  law,  54,  65 
right  of  female  on  re-marriage,  512 
remains  in  custody  of  gaardian,  194 
may  lose  right  of  guardianship,  193 

COPARCENERS.       See    Alienation;    Debts;    Joint    Family;    Paetitiok; 

SURVITORSHIP. 

COURT  OF  WARDS, 

adoption  by  landholder  nnder,  100,  122 
period  of  minority  under,  191 

CREDITOR, 

gift  valid  against,  357 

has  no  Men  on  property  before  seizare,  804 

his  claim  inferior  to  that  of  surviving  coparcener,  305 — 303 

benatiii  transaction  to  defraud,  402 — 406 

cannot  seize  wife's  property  for  husband's  debt,  615,  616 

CROWN.    See  Escheat. 

CUSTODY.    See  Mabbiage,  6 ;  Minob,  1 

CUSTOMARY  LAW, 

antecedent  to  Brahmanism,  2,  5 

resembles  that  described  by  the  Sanskrit  writers,  3 

not  founded  on  Sanskrit  writings,  6 

validity  of,  recognized  by  early  writers,  6,  40 

by  decisions  and  legislation,  41 
records  of,  in  Decoan,  Punjab,  Ondh,  Southern  India,  42 
governs  Sikhs,  Jats,  Jains,  Dravidian  tribes,  44 
each  province  governed  by  its  own  system,  45 

this  is  a  personal  law,  which  follows  tJie  family,  ib. 
may  be  nbandoned,  46,  50 

not  affected  by  transfer  of  district,  46 
essentials  and  evidence  of  valid  custom,  47 

cannot  be  created  by  agreement,  49,  56 
does  not  run  with  land,  49 
family  usage  valid  though  different  from  that  of  district,  51 

onus  of  proof,  48 

cases  of  primogeniture,  ih. 

exclusion  of  daughters,  518,  517 
or  daughter's  sons,  517 
invalid  when  immoral  or  opposed  to  public  policy,  52 
change  of  family  usage,  53 

conversion  to  Muhammedanism,  54,  55 

conversion  to  Christianity,  56 

illegitimate  offspring  of  European,  57 

CUTCHI  MEMONS, 

are  governed  by  Hindu  law  of  inheritance,  55 
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DAIVA, 

fonn  of  marriage,  76,  79 
DANCING  GIULS, 

recognised  by  Hindu  law,  62 

procnring  minors  to  be,  is  illegal,  ib. 

cnstoni  of  adoption  and  snoeessiou  among,  183 

spoken  of  as  Dasis,  or  slaves,  504 

DATTA  HOMAM.    See  Adoption,  9 
DATTAKA.    See  Adoption. 
DATTAKA  CHANDRIKA. 

by  Deyanda  Bhatta,  27,  30 
DATTAKA  MIMAMSA, 

by  Nanda  Fandita,  80 

DAUGHTER, 

ezoladed  by  local  cnf>toin,  613.  617 
sncceeds  in  undivided  family  in  Bengal,  433 
See  Partition,  7;  Succession,  8, 15;  Woman's  Estate,  8,  15 

DAUGHTER'S  SON, 

excluded  by  local  custom,  617 
succeeds  in  undivided  family  in  Bengal,  433 
to  woman's  property,  622,  623,  626 

See  Adoption,  6 ;  Keitrima  j  Succession,  2, 16 

DATA  BHAGA, 

its  age  and  anthorship,  31 
DATA  KRAHMA  SANGRAHA 

its  age  and  authorship,  81 
DATA  VIBHAGA, 

its  aatbority  in  Southern  India,  27 
DEAF.    See  Exclusion,  2 

DEATH, 

what  amounts  to  civil,  458,  546,  665,  559 
lets  in  next  heir  at  once,  ib. 

DEBTS, 

three  grounds  of  liability,  277 
1.  non-payment  of,  is  a  sin,  278 

duty  of  son  and  grandson  to  pay  those  of  ancestor,  ih, 
even  independently  of  assets,  ih, 
obligation  now  limited  to  assets,  280 
evidence  of  assets,  281 
the  whole  joint  property  and  not  merely  father's  share  is  assets, 
282,284 

only  arises  after  father's  death,  283 

father  may  sell  property  to  discharge,  285,  286,  822 
in  Bengal  adults  not  directly  bound  by  dealings  not  consented  to, 
286 

indirectly  bound  through  liability  to  pay  debt,  ih. 
proper  mode  of  suing  adult,  ih. 
minors  are  directly  bound  by  sale,  ih, 
debt  to  be  discharged  must  be  an  antecedent  debt,  ih. 
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DSBTS^continK^. 

where  none  saolii  conBideration  for  sale  or  morigflge  binds  son 
as  debt,  286 
eon  need  not  be  a  party  to  snit  to  enforce  sale  or  mortgage,  287 
but  rights  not  inoonsistent  with  validity  of  transaction  not 
affected  by  decree,  ih, 

where  suit  after  partition,  ih, 
effect  of  mere  money  debt  on  son's  interest,  288. 

decree  on  such  debt  may  bind  son  though  not  a  party,  289 
apparent  conflict  of  decisions  on  this  point  in  PriFy  Coun- 
cil, 290—292 

cases  reconciled,  293 — ^295 
liberal  construction  of  proceedings  in  execution,  295a 
Indian  decisions  in  conflict,  296 
rule  suggested,  296a 
whether  sons  can  set  up  immorality  of  debt  against  purchaser  under 
decree  to  which  they  were  not  parties  ?  297—299,  824 
purchaser  bound  by  notice  of  immorality,  298 
execution  creditor  has  implied  notice,  299 
statements  in  plaint  are  notice,  300 
how  sons  are  protected  against  decree,  800 

conflict  between  this  principle  and  that  of  son's  right  to  restrain 
alienations  by  father,  822 

not  liable  for  immoral  debts,  279,  284 

or  ready -money  payments,  279 
obligation  not  limited  to  beneficial  transactions,  279,  284 
ancestral  assets  bound,  t&. 

mode  in  which  payment  is  adjusted  between  sons,  SOI 
son  born  after  partition,  ih, 

2.  duty  of  heir  to  pay  debts  of  his  predecessor,  302,  803 
widow  to  pay  debts  of  husband,  587,  596 

extent  to  which  assets  may  be  followed,  302 

rights  of  purchaser,  devisee  or  donee,  304 
debts  are  not  a  chai-ge  before  execution,  ih, 

do  not  bind  share  of  deceased  coparcener,  306, 307 
unless  there  has  been  a  decree  followed  by  attachment  before  death, 
307 

take  precedence  of  general  claim  for  maintenance,  422 

3.  liability  arising  from  agency,  808 

no  obligation  from  mere  relationship,  ih, 
what  constitutes  agency,  t&. 
no  liability  for  debts  of  divided  member,  ih. 

or  for  separate  debts  of  undivided  member,  t&. 

4.  when  their  existence  justifies  sale  of  family  property,  800—305. 

320—326 

See  Aliknation,  5,  6 

5.  what  transactions  between  members  of  joint  family  may  give  rise  to, 

269,  429 

DECLARATION  OF  TITLE, 

suit  for  by  contingent  reversioner,  591—606 
how  barred  by  time,  604 
See  Woman's  Estate,  11 

DECREE, 

of  Indian  Courts  not  a  judgment  in  rem,  146 
how  far  it  binds  minor,  197 

justifies  sale  of  family  property,  324 
when  conclusive  against  alleged  benami,  407 
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DEC  RE  E—c<m<  in  umZ. 

iU  effect  in  oaiet  of  adoption,  146 
M  a  declaration  of  right,  605 
for  maiiitenaoce,  when  it  binds  estate,  420 
ita  operation  ai  against  estate  held  by  a  female,  695,  606 

DEGRADATION, 

from  caste,  formerly  a  bar  to  succession,  647 
now  relieved  by  statute,  549 

DELIVERY.    See  Alienation,  12  j  Wills,  11 
DEVANDA  BHATTA, 

aathor  of  Smriti  Chandn'ka,  27 
Dattaka  Cbaudrika,  80 

DEVESTING  OF  ESTATE, 

when  it  takes  place  by  adoption,  171, 179 

by  sabsequent  birth,  458 
not  by  incontinence,  511,  518,  522 
or  subsequent  disability,  554 
or  removal  of  disability,  556 

DISEASE.    See  Exclusion,  2 
DISQUALIFIED  HEIR, 

may  take  under  will,  889 

See  Adoptio?*,  2  j  Exclusion  ;  Pabtition,  11 

DIVISION.    See  Partition. 

DIVORCE, 

permitted  in  early  law,  88 

still  recognized  by  local  usage,  89 

DOMIOIL, 

personal  law  does  not  necessarily  follow  law  of,  45,  46 

DOWRY, 

origin  of,  in  marriage  by  purchase,  78 
See  Woman's  Estate,  18, 15 

DRAUPADI, 

legend  of,  61 

DRAVIDIAN  RACES. 

many  not  even  Hindus  by  religion,  2 
not  Tiecessarily  governed  by  Sanskrit  law,  11,44 
eyidence  of  their  customs  in  Tbesawaleme,  42 
See  SouTHESN  India. 

DUMB.    See  Exclusion,  2 
DVYAMUSHYAYANA, 

meanings  of  the  term,  132 
See  Adoption,  7,  18 

EAST  INDIANS 

law  by  which  they  are  governed,  56,  57 

ELDEST  SON, 

ranks  by  actual  seniority,  not  that  of  mother,  499 
his  rights  where  property  is  impartible,  312,  499 
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ELDEST  SON— con<»nt««d. 

to  a  special  share  on  partition,  447 
See  Adoption,  7 

ENDOGAMY. 

evidence  of,  in  Soothem  India,  82 

EQUITIES, 

on  setting  aside  transactions  by  a  male,  841 — 346 
by  a  female  heir,  606,  607 
by  a  minor,  196 

ESCHEAT, 

maintenance  a  charge  npon  estate  taken  by,  416,  482 
right  of,  even  to  estate  of  Brahman,  644,  646 
crovrn  mnst  establish  absence  of  heirs,  646 

may  set  aside  alienations,  646,  678 

takes,  snbject  to  proper  charges,  646 
no  right  of  between  grantor  and  grantee  of  estate,  ih. 

ESTOPPEL, 

when  aoqntescence  amounts  to,  148 

EUNUCH, 

marriage  of,  improper  bnt  valid,  86 
wife  formerly  allowed  to  abandon,  88,  89 
See  Exclusion,  2 

EUROPEAN. 

ill^itimate  offspring  of,  by  what  law  boand,  67 

EVIDENCE.    See  Adoption,  10 ;  Alienation,  6,  6 ;  Partition,  17 ;  Presump. 
TioN ;  Silt- acquisition,  4 ;  Woman's  Estate,  6 — 8 

EXCLUSION  PROM  INHERITANCE, 

1.  principle  on  which  it  is  founded,  647 

whether  applicable  to  non- Aryan  races,  669 

mitigated  by  expiation,  648 

applies  equally  to  female  heirs,  668 

does  not  apply  to  other  modes  of  obtaining  property,  647 

2.  who  are  excluded,  648 

statutory  relief  of  outcasts,  649 
defects  of  the  blind,  deaf,  and  dumb  mnst  be  congenital,  660 
whether  same  rule  in  case  of  insanity,  ih, 
or  lameness,  662 
not  in  case  of  leprosy,  661 

what  species  of,  is  a  bar,  ih, 
other  diseases,  ih, 
deprivation  of  a  limb  or  a  sense,  662 
fraud,  vice,  hostility  to  parent,  663 
entrance  into  religrious  order,  669 

3.  disability  does  not  exclude  heir  of  disqualified  person,  664 
except  where  heir  is  an  adopted  son,  ih, 

or  a  widow,  ih, 
such  heir  may  succeed  to  disqualified  person,  ih. 

will  not  devest  estate  already  vested,  666 
lets  in  next  heir  at  once,  663 

4.  is  removed  by  removal  of  disability,  666 — 668 
inheritance  already  vested  not  opened  up,  ih. 
heir  may  iuoceed  on  next  descent  if  nearest,  t(. 
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EXECUTION. 

proceedings  io,  Hbendlj'  oonstmed,  295a,  824 

•gainst  representative  of  joint  family  enforced  against  its  property,  824 

against  member  in  his  individual  capacity  only  enforced  against  hia 
own  interest,  884 

of  decree  against  father  may  be  enforced  againat  entire  f amOy  pro- 
perty in  hands  of  sons  or  grandsons,  288 — 296 

how  far  proceedings  in,  bind  family,  297,  298,  824 

effect  of  attachment  daring  debtor^s  life  in  barring  sorriTorship,  307 

its  effect  in  case  of  widow  or  female  heir,  695,  696 
Bee  AuBNATiox,  10 ;  DiBTs,  1 }  Woman's  Estati,  9 

EXECUTOB 

of  Hinda  will,  powers  of,  formerly  and  now,  892 
EXOGAMY. 

foundation  of  Sanskrit  law  of  marriage,  88 

practised  by  non- Aryan  races,  ib, 

EXPIATION, 

its  effect  in  remoring  disabilities  to  succession,  548,  551,  558 
FAMILY.    See  Joint  Family  ;  Patbiaschal  Family. 
FAMILY  USAGE.    See  Gustomaby  Law. 

FATHER.    See  Adoption  i  Alibnation,  1—4,  11 ;  Dbbts,  1 ;  Pabtition,  2,  4, 

7, 14;  Patbiabchal  Family;  Succession,  17 
FEMALES, 

system  of  kinship  through,  206 
higher  position  under  polyandrons  system,  476 
dependent  condition  in  patriarchal  family,  ih, 
fa?onred  by  Bengal  school,  242,  438 

and  in  Western  India,  472,  488,  541 
pass  on  marriage  into  husband's  family,  491 
their  incapacity  to  inherit  unless  named  by  express  texts,  476 

capacity  to  perform  sraadhs,  495 
effect  of  gift  or  de?ise  to,  as  regards  extent  of  estate  conveyed,  888,  584 
all  g^unds  of  disability  for  heirship  apply  to,  553 
See  Stbidhanum  ;  Woman's  Estate. 

FOSTER  CHILD, 

has  no  legal  rights  as  such,  167 

gift  to  valid,  though  donor  mistaken  as  to  his  capacity  to  perform  obse- 
quies, ih, 

FBAUD, 

of  coparcener,  how  it  affects  his  right  to  share,  444,  553. 
result  of,  upon  partition,  444,  452 
See  Benami,  2 

GANDHARVA, 

form  of  marriage,  76,  77,  80 
GAUTAMA, 

relative  age  of,  18 
GHATWALI  TENURE, 

inalienability  of,  814 

GIFT, 

1.  valid  against  donor  when  complete,  857 
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GIFT— confttiMed. 

of  separate  or  self-aoqnired  property,  350 
by  coparcener  of  bis  own  sbare,  invalid  in  Bombay,  835 
and  under  Benares  law,  837 
valid  in  Madras,  838 

and  by  Bengal  law,  348 
good  against  creditors,  if  bond  fide,' SB7 
whether  valid  against  claim  for  maintenance,  424 
2.  may  be  conditional  unless  provisions  repugnant,  850 
donatio  mortis  causA,  ih. 
mnst  not  create  invalid  estate,  ih. 

sabseqaent  estate  accelerated  by  invalidity  of  previous  gift,  850 
8.  native  authorities  as  to  necessity  for  possession,  851 
voluntary  promise  cannot  be  enforced,  852 
irrevocable  if  completed,  352,  357 
effect  of  declaration  of  trust,  852 
want  of  possession  can  only  be  set  up  by  donor,  352 
what  possession  sufficient,  353 
provisions  of  Transfer  of  Property  Act,  866 
4.  donee  mnst  be  in  existence,  unless  in  womb,  or  person  to  be  adopted 
under  an  authority,  853 

to  a  class,  of  whom  some  cannot  take,  854 — 856 
6.  to  a  person  wrongly  supposed  to  be  adopted,  or  to  bear  some  parti- 
cular character,  167 — 169 
to  a  persona  designata,  tb. 

6.  estate  created  by  gift  to  a  female,  888,  584 

by  father  to  son,  252 

7.  of  a  man's  whole  property,  when  forbidden,  418 

See  EiLiGious  Endowment  ;  Woman's  Estate*. 

GOTBAJA  SAPINDAS, 

who  are,  460,  462,  489 

females  after  marriage  continue  to  be  in  Western  India,  489,  490, 
541,  571 
GOVEBNMENT, 

consent  of,  or  notice  to,  not  necessary  in  case  of  adoption,  122, 140 
unless  landholder  is  under  Court  of  Wards,  100, 122 
See  Escheat. 

GRANDFATHEB  AND  GBEAT-GBANDFATHEB, 
may  be  sued  for  partition,  480 
See  Succession,  1,  20 

GBANDMOTHEB  AND   GBEAT-GBANDMOTHEB.     See    Partition,    9 
Succession,  9,  20 ;  Woman's  Estate,  8 

GBANDNEPHEW.    See  Succession,  1, 19 
GBANDSONS  AND  GBBAT-GBANDSONS, 
included  under  term  "  issue,' '  498 
their  right  to  a  partition,  480,  432 

position  as  sapindas,  424,  427,  460,  468 
anterior  to  religious  principle,  474 
See  Succession,  12,  20 

GU  A  EDI  AN. 

sovereign  is,  as  parens  patrice,  192 

order  of  relations  entitled  to  be,  ih, 

father  loses  his  right  over  son  given  in  adoption,  192,  200 

mother  is  of  illegitimate  child,  192,  195 
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GUARDIAN— conh'ntied. 

entitled  to  onstody  of  minor,  193 

unless  she  has  married  again,  612 
result  of  change  of  religion,  193,  194 
when  his  acts  biud  his  ward,  196 
extent  of  his  own  liability,  197 
Bee  Minor. 

GUDHAJA, 

one  of  the  snbsidiarj  sons,  64,  71 

HALF-BLOOD, 

males  of,  postponed  to  those  of  whole  blood,  523 — 525,  527 — 529 
in  case  of  suooesaion  after  re-union,  542 

to  woman's  estate,  622,  623,  625 
where  sisters  succeed  to  brothers,  490 

HALHED'S 

Gentoo  Code,  82 
HEIB.    See  Debts;  Inheritance;  Maintenance;  Sdocession. 
HERMIT, 

fact  of  becoming,  amounts  to  civil  death,  458,  546,  559 

his  secular  property  vests  at  once  in  his  heirs,  546 

special  rules  of  succession  to,  ih, 

his  religious  property  passes  by  custom,  398 

HINDU  LAW, 

cases  tQ  which  it  is  applicable,  13 
its  nature  and  origin,  1 — 13 
Sanskrit  writing^  not  of  universal  authority,  2 
agrees  substantially  with  actual  usage,  3 
founded  on  customs  earlier  than  Brahmauism,  5 
later  religious  development,  II 
Brahmauism  not  the  basis  of  communal  system,  8 
or  law  of  iiiheritauce,  9 
or  practice  of  adoption,  10 
has  modified  early  usages,  12 
should  be  cautiously  applied  to  non-Brahmsnical  tribes,  11, 13 
See  Sources  of  Hindu  Law;  Custom. 

HINDU  WILLS  ACT,  390 

HUSBAND.    See  Adoption,  2,  3 ;  Maintenance,  4,  7  j  Woman's  Estate,  6, 14 

IDIOT, 

marriage  of,  improper  but  valid,  86 
See  Exclusion,  2 

ILLATOM, 

affiliation  by,  in  Madras,  155,  159 
ILLEGITIMATE 

offspring  of  European,  by  what  law  bound,  57 

mother  is  guardian  of,  195 

entitled  to  maintenance,  408 

rights  of,  on  partition,  434 

See  Succession,  13, 18 

IMMORALITY.    See  Chastity;  Customary  Law. 

IMMOVABLE  PROPERTY.    See  Alienation,  3  ;  Woman's  Estate,  14 
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IMPARTIBLE  PROPERTY, 

where  property  is  recognized  as  sncb,  51,  427,  428 
may  be  joint  in  other  respects,  265 
liable  for  maintenance  of  other  members,  416 
how  dealt  with  on  partition,  427,  428 
mode  of  descent,  499 

taken  by  senior  widow  or  daughter,  501,  516 

eldest  living  daughter's  son,  519 

See  Alienation,  4 

INCONTINENCE.    See  Chastity. 
INFANT, 

in  womb,  may  be  the  object  of  a  gift,  363 
his  right  after  a  partition,  431 
will  devest  estate  of  inferior  heir,  458 
See  Minor. 

INHERITANCE.    See  Succsssion. 
estate  of,  how  created,  365 
only  applies  to  property  held  in  severalty,  457 
each  male  heir  becomes  head  of  new  stock,  %b. 
descent  always  traced  back  to  last  male  holder,  ih. 

See  Woman's  Estate. 
never  in  abeyance,  458,  556 
taken  by  person  who  is  next  of  kin  at  death,  %h, 

on  his  own  merits,  and  not  through  another,  468, 491,  556 
never  devested  by  after-bom  heir,  458,  666 

unless  conceived  before  or  adopted  after  death,  ih. 
arises  on  civil  death,  458,  546,  555 

INSANE.    See  Exclusion,  2 

ISSUE, 

sense  in  which  it  is  used  in  this  work,  251  noU 
includes  great>grandsons,  498,  529 

See  Alienation  ;  Joint  Family  ;  Succession,  12,  20 

JAGANNATHA'S  DIGEST, 

conflicting  opinions  on,  32 
represents  Bengal  opinion,  ih. 

JAGHIRE 

is  presumed  to  be  an  estate  for  life,  262 

JAINS, 

do  not  respect  Yedas,  or  perform  sraddah,  44 
secular  character  of  ftdoption  among,  95 

See  Adoption,  4,  6,  7 
law  of  inheritance  not  founded  on  religions  oifering^,  475 

See  Succession,  10;  Woman's  Estate,  6 

"  J  ATS.    See  Punjab. 
JIMUTA  YAHANA.    See  Data  Bhaoa. 

JOINT  FAMILY: 

1.    not  limited  to  Aryan  races,  8 

evolved  from  partriarohal  family,  207 

or  from  polyandrons  group,  208 
position  of  father  as  head  of,  diSen  from  that  of  patriarch,  207 
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JOINT  FAMILY— «on*»ntwd. 

8.  presamption  ia  favour  of  union,  244,  265 

passes  by  suirivorship,  not  suooession,  246 
effect  of  representation,  ih, 
difference  ander  Bengal  system,  ib, 
8.  coparcenary  a  less  extensive  body  than  members  of,  245 
how  constituted  and  limited,  247 
distance  from  common  ancestor  not  the  test,  248,  249 
obstructed  and  unobstructed  property,  247, 250 

4.  their  property,  251—268 

•SeePBOPBBTT;  SiLf- acquisition. 
presumption  that  property  is  joint,  265 — 267 

5.  mode  of  enjoyment — Malabar,  Benares,  Bengal,  268 

powers  of  manager,  269 

right  of  ordinary  member,  269,  275 

to  require  account,  266—267,  270,  271 
to  claim  a  share  of  income,  268,  270,  272 

special  arrangement  for  share  and  account,  269,  273,  429 

6.  all  members  must  be  parties  to  transaction  affecting,  274 

suits  by  one  co-sharer  against  the  others,  ih, 
one  may  sue  for  special  injury  to  himself,  %b, 

cannot  alter  property  without  consent  of  others,  275 
may  be  a  tenant  of  joint  property,  276 

rent  only  payable  by  express  agreement,  ih. 
Bee  Partition  ;  Bk-union. 

JOINT  PROPERTY.    See  Pbopbett. 

JUDICIAL  DECISIONS, 

at  first  followed  the  pandits,  38 

subsequent  influence  of  the  English  Judges,  ib, 

result  of  enquiring  into  actual  usage,  89 
See  Dscaiss. 
KAOTNA, 

one  of  the  subsidiary  sons,  64,  71 

KARNAVBN 

in  Malabar,  his  powers,  220 
KHOJAHS, 

customs  of,  54 
KING.    SeeEscHBAT;  Govbenmbntj  Guardian. 

KRITA, 

one  of  the  subsidiary  sons,  64,  74 
now  obsolete,  75,  94 

KRITRIMA, 

form  of  adoption,  prevails  in  Mithila,  184 
obsolete  elsewhere,  ih, 
resembles  system  in  Jaffna,  190 
alleged  reason  for  its  continuance,  184 
description  of,  185^ 
no  fiction  of  new  birth,  187 
adopted  son  must  consent  in  life  of  adopter,  186 
be  an  adult,  ib, 
no  restrictions  as  to  choice  except  caste,  186, 187 
sister's  or  daughter's  son  may  be  taken,  187 
his  rights  of  inheritance,  188,  189 
woman  may  adopt  to  herself,  189 
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E:SITBIMA— eonttntMd. 

not  to  her  deoeased  husband,  101, 184 
no  oeremoDies  esseotial,  190 

K8HETRAJA, 

one  of  the  anbsidiary  sons,  64^  67 
LiAMB.    See  Exclusion,  2 
liEPA, 

or  divided  offering,  458 
liEPEB, 

his  capacity  to  adopt,  99 
Bee  Exclusion,  2 

LEYIBATE.    See  Poltandbt. 
lilMITATION, 

statute  of,  in  case  of  adoption,  149 — 161,  608 
partition,  446 
alienation  by  widow,  604 
declaratory  snit,  «&. 
widow  cannot  sell  estate  to  pay  debts  barred  by,  687 

LUNATIC, 

marriage  of,  improper  bnt  valid,  86 
See  Exclusion,  2 

MADHAYA, 

anther  of  Daya  Yibhaga,  27 

MAIDEN, 

her  property,  610,  612 
its  devolution,  618 

MAINE,  Sir  H.  S., 

cited,  2, 9,  S8,  201, 202,  206,  287, 447,  478,  666 
MAINTENANCE, 

persons  who  are  entitled  to,  408 

1.  wheUier  liability  is  independent  of  assets,  409 

chastity  required  in  case  of  widow,  408, 414 

extent  of  widow's  right,  409—411 

to  alimony  out  of  family  house,  410 

to  residence  in  family  house,  428 

not  bound  to  reside  with  husband's  family,  416 

2.  infant  son  entitled  to,  409 

case  of  adult,  who  is  unable  to  sup^rt  himself,  412 
8.  aged  parents  entitled  to,  409 
4.  wife  can  only  claim  from  husband,  409,  418 
bound  to  reside  with  him,  414 
unless  for  justifying  cause,  %b, 
her  right  to  pledge  his  credit,  t&. 
result  of  ber  uncnastity,  ib. 
6.  mode  of  estimating  amount,  417 
when  stridhanum  deducted,  ih, 
arrears  awarded  from  demand,  ih, 
whether  coparcener  can  sue  for,  416 
usually  allotted  only  for  life,  426 
6.  is  a  charge  on  heir  in  possession,  416 

96 
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king  or  rajah  liable  for^  416 
does  not  bind  parohaser,  419 
unless  notice  of  lien  created,  420 
what  amonmts  to  lien,  %h. 
debts  take  precedence  of,  422 

7.  hnsband  cannot  deprive  wife  or  widow  of,  424 

liability  of  donee  or  devisee  for,  ih. 

8.  right  to  resume  g^rants  made  for,  425 

MA.LABAR  TARWAD, 

polyandrous  character  of,  203,  208 

rule  as  to  self -acquisitions,  217 

no  right  to  a  partition,  218 

members  have  no  right  to  an  account,  268 

only  entitled  to  maintenance,  276 

their  consent  necessary  i^  a  sale,  693 
succession  through  females,  476 
management  in  eldest  male,  ib. 

his  powers,  220 

MANAGER.    See  Alienation  j  Joint  Family. 

MANU, 

authority  and  authorship,  20 

supposed  age,  21 

present  version  not  the  original,  ih, 

inconsistencies  and  contradictions,  21,  84,  88 

MARAYERS.    See  Southebn  India. 
MAROOMAEATAYEM.    See  Malabab  Tabwad. 

MARRIAGE, 

1.  usages  set  aside  as  immoral,  52 

anomalous  state  of  early  law,  68,  63 

See  POLYANDBY  ;  NlYOGA. 

early  looseness  of  tie,  62 

2.  eight  forms,  76 

antiquity  of  disapproved  forms,  77 

Rakshasa,  Pisaoha,  Gandharva,  ih, 
A  sura  and  Arsha  forms  of  purchase,  78 

dowry  originates  in  8ulka,  ih, 
origin  of  approved  forms,  79 
all  but  Brahma  and  Asura  obsolete,  80 
whether  Gandbarva  survives  P  ih, 
presumption  as  to  form,  ih, 

3.  who  may  dispose  of.  bride,  81 

4.  who  may  intermarry  ;  forbidden  affinities,  82 

exogamy  and  endogamy,  ih, 

persons  of  diffei-ent  castes  might  marry  formerly,  84 

now  forbidden,  85 
capacity  for  marriage  ;  eunuchs,  idiots,  86 

5.  change  of  law  as  to  polygamy,  87,  414 

second  marriages  and  divorce  of  women,  88 
early  Sanskrit  law,  88 
non- Aryan  usage,  89 
recent  legislation,  512 

6.  distinct  from  betrothal,  90 

betrothal  not  final ;  remedy  for  breach,  ih. 
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oeremonies  whiob  oonstitate  a  finali  90 
IB  binding  thongli  irregalar,  91 

how  enforced  j  custody  of  "wife,  *6. 

7.  in  general  a  bar  to  adoption,  128,  129 

not  in  Western  India,  130 

8.  its  form  determines  devolution  of  a  woman's  property,  622,  623 

MAYE,  DR., 

cited,  208,  216,  465,  473,  481,  609,  610,  620 
MAYUKHA, 

its  age  and  authorship,  28 

paramount  in  Guzerat  and  Island  of  Bombay,  28 

doctrine  of,  as  to  descent  of  stridhanum,  671,  572,  627 

McLennan,  mr., 

cited,  58,  60,  61,  70,  77,  82,  208,  473 
MEMON  OUTOHEBS, 

customs  of,  55 
MENDICANT,  religious.    See  Hermit, 

MESNE  PROFITS, 

when  allowed  on  partition,  429 

MINOR, 

1.  different  periods  of  minority,  100,  191 

now  fixed  by  statute,  191 
capacity  of,  to  adopt,  100, 105 

See  Adoption,  7 
custody  of,  vests  in  guardian,  193 

effect  of  change  of  religion  of  guardian,  193 
of  minor,  194 

2.  bis  contracts,  196 

bind  those  who  deal  with  him,  ib, 

equities  on  setting  aside,  ib. 
decrees  against,  when  binding,  197 
See  Guardian  j  Court  of  Wards. 
unable  to  make  a  will,  870 
may  take  under  will,  389 
bound  by  partition  if  fairly  made,  435 
when  he  may  claim  a  partition,  ib. 
entitled  to  maintenance,  409,  412 

MIRASIDARS, 

represent  Village  Community  in  Madras,  201 
their  privileges,  ib, 

MITAKSHARA, 

its  age  and  authorship,  26 
extent  of  its  authority,  26,  28 
principles  of  law  of  succession  under,  468 
its  doctrine  as  to  stridhanum  examined,  566 

MITHILA, 

extent  of  district  j  authorities  which  govern  it,  29 

MITRA  MISRA, 

author  of  Viramitrodaya,  28 
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HOBTOAOE.    See  AuiifATioif ;  Woman's  Estats,  8,  4, 6 
MOTHER, 

her  rights  as  gaardian  of  legitimate  ohild,  192 
lost  bj  marriage,  ih. 

or  by  ooQTersion,  193 
as  gaardian  of  illegitimate  child,  195 
adopted  son  sacceeds  to  her  property,  118 
inherits  to  heriamily,  154 
See  Pabtition,  2,  9;  Sdccission,  9, 17 ;  Woman's  Estatk,  2,  8 

MOVABLE  PROPEBTT.    See  Aliination,  8;  Woman's  Estate,  6, 14 
MUHAMMEDANISM.     See  Convkbt. 

NAIBS, 

polyandry  amon^:,  69,  208 
village  commanities  unknown  among,  208 
their  ajBtem  exolades  patriarchal  family,  208 
See  Malabab. 

NANDA  PANDITA, 

anther  of  Dattaka  Mimamsa,  80 

I7ARADA, 

his  sapposed  age,  and  modem  tone,  28 

work  foonded  on  early  edition  of  Mann,  »&. 

NATBA, 

or  second  marriage  of  widows,  89 
NECESSITY.    See  Alienation,  5 ;  Woman's  Estatb,  6 
NEPHEWS.    See  Succbssion,  1, 19. 

NILAKANTHA, 

author  of  Mayukha,  28 
NXSHADA, 

one  of  the  subsidiary  sons,  64, 72 
KIYOGA, 

nature  and  origin  of,  66—68 

the  levircUe  only  a  single  instance,  68 

rales  and  restrictions,  ih, 

not  a  snrvival  of  polyandry,  69 

differs  from  marriage  with  brother's  widow,  70 

analogy  between,  and  adoption,  109, 110, 114 

its  influence  in  forwarding  widow's  succession,  484 

OBSTRUCTED  PROPERTY, 
.  meaning  of  the  term,  250 
heir  to,  has  only  a  contingent  interest,  251 

ONLY  SON.    See  Adoption,  7 
ORISSA, 

stated  to  be  governed  by  Bengal  law,  11 
OUDH, 

effect  of  State  confisoatiou  iu,  262  note^ 
OUTCAST.    See  Exclusion,  2 
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PANDAVA  PEIN0E8, 
legend  of  the,  61 

PANDITS, 

their  inflnenoe  in  adding  to  onBtomary  rales,  12 
responsible  for  the  early  deoisions  on  law,  88 
helped  to  develop  the  written  law,  ib. 

PARASAVA, 

one  of  the  subsidiary  sons,  64 

PARENTS, 

entitled  to  be  maintained  when  aged,  409 
See  Succession,  17,  20. 

PARTITION, 

1.  unknown  in  Malabar  and  Oanara,  218 
originates  from  self-aoqaisition,  219 
fostered  by  Brahmans,  ib, 

gradual  progress  of  right,  220 

2.  originally  none  daring  life  of  father,  ib. 

or.  mother,  221 
finally  allowed  by  Benares  law,  220,  222,  223,  430 
not  in  Bengal  daring  father's  life,  224,  430 
allowed  during  life  of  mother,  225 
8.  all  coparcenary  property  is  subject  to,  426 
ancestral  moTable  property  liable,  ib, 
things  indivisible,  how  dealt  with,  427 
property  descendible  to  one  member,  not  liable,  428 
its  income  and  savings  when  partible,  ib, 
may  be  taken  into  a  partition,  ib, 
mode  of  calculating  amount,  429 
mesne  profits,  when  allowed,  ib, 
4.  all  coparceners  may  sue  for,  430 
male  issue  under  Mitakshara,  ib. 

unless  immediate  ancestor  still  aliye,  482 
not  in  Bengal,  430 

right  of  sons  bom  after  partition,  431 
passes  by  representation,  432 
difference  of  Bengal  law,  433 
illegitimate  sons  of  higher  classes  not  entitled,  434 
otherwise  among  Sudras,  ib. 
6.  minority  or  absence  not  a  bar,  485 

may  be  opened  up  if  unfair,  ib, 
minor  can  only  sue  for  on  special  grounds,  %b, 

6.  rights  of  women  to,  under  early  law,  436 

obsolete  in  Southern  India,  4)87,  441 
stand  higher  in  Bengal,  438 

7.  wife  cannot  demand  from  husband,  436 

her  share  on  partition  by  him,  436 — 438 
unmarried  daughter's  share,  486 

now  reduced  to  marriage  and  maintenance,  441 
daughters  cannot  claim  partition  of  mother's  property,  441 
effect  of  between  several  daughters,  coheiresses,  515 

8.  widow  not  entitled  to  share  in  Southern  India,  487 

whether  in  Bombay,  doubtful,  ib, 
even  without  sons  entitled  in  Benares,  ib, 
otherwise  in  Bengal,  438 
unless  husband  without  issue,  ib. 
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effect  of,  between  seyeral  widowa,  ooheireiBM,  610 

9.  mother  not  entitled  to  share  in  Sonthem  India,  437 

her  righta  in  Benares  and  Bombay,  437 

stepmother  only  ezcladed  in  Bengal,  487,  438 
in  Bengal  cannot  enforce  partition,  438 

when  entitled  on  partition  by  others,  t&. 

what  amount  of  share,  439 

only  oat  of  husband's  property,  440 
rights  of  grandmother,  436,  439 

great-grandmother,  439 

10.  strangers  cannot  sne  for,  442 

may  compel  their  transferor  to  divide,  ib* 

11.  disqualified  heirs  not  entitled  to  share,  443 

their  issne  may  sae,  tb. 

effect  of  removal  of  disability,  ib, 

12.  resnlt  of  fraud  in  barring  right,  444 

18.  direction  forbidding  or  postponing,  invalid,  445 
compelling,  how  far  legal,  451 
agreement  against,  how  f^  effectual,  tb. 
lapse  of  time  when  a  bar,  446 

14.  shares  must  be  equal,  447 

principle  of  representation,  432 
special  grounds  of  preference  obsolete,  447 
unequal  distribution  of  self-acquired  property,  448 
by  father  in  Bengal,  449,  450 

15.  may  be  by  some  members  only,  451 

all  should  be  made  parties,  ih. 

16.  should  embrace  all  the  property,  452 

unless  indivisible  or  out  of  jurisdiction,  to. 
where  stranger  is  in  joint  possession,  453 
presumed  to  be  complete,  ib. 

portions  left  undivided  or  overlooked,  ib, 

when  distribution  will  be  opened  up,  ib, 

17.  circumstances  which  evidence  a,  453 

writing  unnecessary,  ib. 
intention  essential,  ih, 
partial  severance  of  coparcenary  interest,  452 
complete  severance  of  interest,  but  not  of  property,  453 

resnlt  as  to  property  left  undivided,  452,  453 

18.  property  taken  by  a  woman  under,  is  liable  to  usual  reBtriotionfl  on 

woman's  estate,  577 
unless  special  provision  to  contrary,  ib. 
See  E  BUNION,  1 
PARVANA  SRADDHA, 
what  it  is,  461,538 
is  the  link  between  agnates  and  cognates  in  Beng^  461 

PAT, 

or  second  marriage  of  widovFS,  89 
PATRIARCHAL  FAMILY, 

its  origin  and  definition,  206 

one  of  the  earliest  forms,  205 

excluded  by  Nair  system,  208 

may  be  evolved  from  polyandroua  family,  tb, 

authority  of  father  in,  206 

transition,  from  to  Joint  family,  207 
cases  in  which  it  is  checked,  204 
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PAUNARBHAVA, 

one  of  tbe  sabsidiary  sons,  64,  71 

PAYMENT, 

of  debt  moBfc  be  proved,  825,  594 

PERPETUITIES, 

English  law  of,  not  applicable  to  India,  885 
creating  estate  unknown  to  Hinda  law,  void,  %b, 
for  religions  purposes  lawful,  395 

PERSONA  DESIGNATA, 

when  gift  to,  is  valid,  167—169 
PINDA, 

or  funeral  cake,  460 

PISACHA, 

a  form  of  marriage,  76,  77,  80 

POLYANDRF, 

supposed  to  account  for  facts  in  marriage  law,  58 

its  existence  among  non- Aryan  races,  59 

doubts  as  to  its  prevalence  among  Aiyans,  60 

evidence  of  it  among  early  writers,  61 

not  to  be  confounded  with  sezaal  license,  62 

the  levirate  not  to  survival  of,  68,  69 

not  the  reason  for  marriage  with  brother's  widow,  70 

its  connection  with  origin  of  property,  208 

its  influence  on  position  of  women  in  family,  476 

POLYGAMY, 

not  the  universal  or  original  law,  87 

now  absolutely  at  discretion  of  husband,  87, 414 

POSSESSION.    See  Alibnation,  12 ;  Gift  j  Rkgistbation. 
POSTHUMOUS  SON. 

boy  adopted  after  death,  is  not,  181 
See  Infant. 

PRAJAPATI, 

a  form  of  marriage,  76,  79 

PRECEPTOR, 

his  right  of  succession,  544 
PRESUMPTION, 

in  favour  of  adoption,  145 
family  union,  244,  265 
joint  property,  265—267 
against  reunion,  456 

payment  of  a  debt,  594 

PRIMOGENITURE, 

depends  on  usage  or  nature  of  estate,  51 
line  of  descent  by,  499—502 
arises  from  actual  seniority,  %b, 
distinction  between  lineal  and  ordinaryi  601 
Buggested  rules  in  case  of,  602 
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PROBATE,  and  Adminittratioii  Act,  890—892 
PROPERTY, 

1.  Mtrly  law  of,  198—248 

corporate  character  of,  198 

three  forms  which  it  afsames,  199 
Mr.  HcLennan's  Tiew  of  iU  history,  206 
transition  from  communal  to  indiyidoal,  209 — ^211 
Sanskrit  writers  take  it  up  as  held  by  family,  212 — ^214 

2.  different  theories  as  to  ownership  by  birth ;  Benares  law,  228—230 

Bengallaw, 285,  846 
obstmcted  and  nnobstmoted  property,  260 
8.  joint  property  is  of  three  kinds,  261—264 
ancestral  property,  what  is,  261 

obtained  by  partition,  gift  or  derise,  262 
formerly  lost  and  recovered,  2^ 
Jointly  acquired,  268 
thrown  into  common  stock,  264 
impartible  estates,  266 
Bee  Alienation  ;  Joint  Familt  ;  Partition  ;  SBLF-AcqumnoN. 

PROSTITUTION, 

how  far  recognised,  62, 188 
PUBLIC  POLICY.    See  Customabt  Law 
PUNJAB, 

failure  of  Brahmanism  in,  8 

religions  doctrine  not  an  element  in  law,  t& 

secular  character  of  adoption,  10,  96 

of  law  of  succession,  476 
Village  Communities  in ;  their  three  forms,  8,  200    , 
right  of  pre-emption  among  villagers,  218 

to  forbid  alienations,  212 
second  marriage  of  women  allowed,  89 
restricted  rights  of  female  heirs,  617,  666 

.  See  Adoption,  4,  6,  7,  9, 18 ;  SuccissioN,  6,  10, 11 

PUPIL, 

his  right  of  succession,  644 
PURCHASER.    See  Alienation  ;  Maintenance,  6 ;  Partition,  10 

PUTRIKA  PUTRA,      * 

one  of  the  subsidiary  sons,  64^  78,  618 

RAGHUNANDANA, 

his  age,  81. 
RAESHASA, 

a  form  of  marriage,  76,  77,  ^ 
REGISTRATION, 

competition  between  registered  and  unregistered  documents,  868 

conflict  of  decisions  as  to  effect  of  notice,  868 

possession  equivalent  to  notice,  868 

registered  documents  and  oral  declarations,  864 

RELIGIOUS  ENDOWMENT, 

1.  favoured  by  Hindu  law,  898 
instances  of,  in  wills,  894 
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RELIGIOUS  ENDOWMENT— confintied, 

made  by  holders  of  a  woman's  estate,  586 

not  forbiden  by  law  against  superstitions  nses  or  porpetaitiefl,  393 

2.  property  of,  must  be  vested  in  trustee,  396 

trust  irrevocable  if  perfectly  created,  399 

not  where  donor  retains  control  over  fund,  397 
may  be  a  beneficial  ownership,  subject  to  trust,  ih, 
or  absolute  transfer  of  entire  interest,  ib, 

3.  devolution  of  trust  by  terms  of  grant  or  usage,  398 

donor  or  heirs  may  be  trustee,  396,  398 
female  may  be,  398 
management  1^  turns,  t6. 
where  failure  of  succession,  399 
powers  of  trustee,  397 

cannot  sell  his  office,  398 

4.  trust  void,  where  only  colourable,  395 

supervision  of  founder,  399 
enforced  by  suit,  ih. 
failure  of  its  objects,  ib. 

EBLIGIOUS  PEINOIPLB, 

not  the  original  basis  of  Hindu  law,  5 

mode  in  wHch  it  grew  up,  ih, 

not  the  basis  of  the  law  of  adoption,  10,  96 

whether  required  as  a  motive  for  adoption,  110,  115 — 117 
regulates  Bengal  law  of  succession,  459—467,  471 

not  the  law  of  the  Mitakshara,  468—472 

nor  the  early  law,  473,  475 

nor  that  of  the  Punjab,  or  Jains,  475 
its  effect  in  restricting  inherited  estate  of  female,  564 

REPRESENTATION, 

how  far  it  extends,  247,  432,  433 

RESTITUTION, 

of  conjugal  rights,  91 

RETNAKARA, 

its  authority  in  Mithila,  20 

REUNION, 

1.  who  may  re-unite,  456 

what  amounts  to^  456 
its  effect,  ib, 
presumption  is  against,  ib. 

2.  Buooeesion  after  a,  542,  643 

right  of  son  or  brothers,  542 

sister,  489,  542 
how  reconciled  with  Benares  law,  543 

REVERSIONER, 

after  woman's  estate  has  only  a  contingent  interest,  520,  578 

effect  of  his  consent  to  her  acts,  591 

his  remedies  against  her  acts,  600 — 604 

declaratory  suits  by,  601,  602 

may  sue,  though  not  next  in  succession,  60*1 

RIWAZ.I-AM, 

its  value  as  a  record  of  nsage,  42 

97 
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8AH0DHA, 

one  of  the  snbsidiarj  sons,  64,  71 
SAKULTA.    See  Succession,  1, 4,  21,  28 
SALE.    See  Alienation  ;  Woman's  Estate,  3,  4,  6 
8AMAN0DAKA,    See  Succession,  1,  4,  21 
SAPINDA.    See  Succession,  1,  4,  22 
8ABASVATI  VILASA, 

its  authority  in  Soothem  India,  27 
SAUDATIKA.    See  Woman's  Estate,  18, 14 
SAVINGS, 

right  of  holder  of  impartible  property  to,  262 
their  descent,  t6. 
are  not  partible  during  his  life,  428 

made  by  holder  of  a  woman's  estate,  579—584 

follow  the  nature  of  the  estate,  whether  ancestral,  251 
or  stridhanum,  607 

SCHOOLS  OP  LAW, 

only  two  really  exist,  83 
causes  of  difference  in  law,  34 

See  Data  Bhaga  ;  Malabar  ;  Mitakshaba  ;   Mitbila  ;  Punjab  ; 
Western  India  ;  Southern  India. 

SECOND  MARRIAGES.    See  Marriage,  5 

SELP-ACQUISITION, 

1.  unknown  to  patriarohHl  family,  206—215 

its  origin  and  growth,  215 
originally  not  favoured,  216 
only  conferred  right  to  double  share,  216 
not  unlimited  power  of  alienation,  217 
See  Alienation,  2,  3 ;  PARTrrioN,  14 

2.  must  be  without  detriment  to  family  property,  216,  257,  261 

g^ft  or  devise  by  father  to  son,  252 
gains  of  science,  216,  258 

effect  ef  edaoation  or  maintenance  from  joint  funds,  258,  250 
estates  conferred  by  government,  262 
savings  from  impartible  estate,  «&. 
recovery  of  ancestral  property,  268 
its  result  to  recoverer,  ih. 
8.  acquisitions  partly  aided  by  joint  funds,  264 

double  share  in  Bengal,  ib. 
4.  onos  of  proof,  where  property  is  claimed  as,  265 
conflicting  decisions,  266 
how  reconcilable,  267 
6.  passes  to  widow  of  undivided  member  under  Mitakshara,  487 
6.  female  taking  by  inheritance  from  male  is  restricted  in  her  powers 
over,  597 
except  among  Jains,  ih, 

SIKHS.    See  Punjab. 

SISTER.    See  Reunion,  2;  Succession,  11,  23;  Woman's  Estate,  3 

SISTER'S  SON, 

bis  rights  as  a  bandhn,  531,  533 

position  as  an  heir  in  Bengal,  536 
See  Adoption,  6;  Kritrima. 
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8LAYE, 

special  rights  of  father  over  son  by  a,  72 

meaning  of,  in  refereiiCA  to  illegitimate  son  of  a  Sadra,  501 
now  abolished  by  Act  V  of  1843,  ib. 

SMaiTIS, 

date  nnasoertainablet  15 

distinction  between  Sruti  and  Smriti,  16 

inclode  prose  and  verse  works ;  former  generally  earlier,  16 — 19 

nature  and  origiu  of  Satras ;  their  perioil,  17 

relative  antiquity,  18 
works  incloded  in  Dharma-Sastras,  19 

See  Manu  ;  Yajnavalkta  ;  Nabada,  20—23 
secondary  redactions  of  verse  treatioes,  24 
all  assumed  to  be  of  equal  authority,  25 
not  necessarily  applicable  to  all  Hindus,  11 

SMRITI  CHAKDRIKA, 

its  age,  authorship,  and  authority,  27 

SONS, 

anomalous  state  of  early  family  law,  58,  63 
various  sorts  of  sons ;  table  of  their  or<Ier,  64 
necessity  for  a  son,  65 
owner  of  mother  was  father  of  child,  63,  66 
the  kshetraja  or  son  begotten  on  the  wiTe,  67 
the  gudhaja,  kanina,  iahodha  and  paunarbhava,  71 
the  son  of  a  concubine,  72,  504,  505 
the  son  of  an  appointed  daughter,  73,  518 
all  but  legitimate  and  adopted  now  obsolete,  76,  94 
See  Adoption  ;  Auknation,  2 ;  Debts,  1 ;  Niyooa  ;  Partition, 
2,  4,  14;  FULTANDBY;  Sucx;bs8ion,  1, 12 

SOURCES  OP  HINDU  LAW, 
authorities  referred  to,  14 

See  Smeitis,  15— 24;  Commsntators  25—32;  Judicial  Decisions, 
88,  89;  Schools  of  Law,  83—37;  Custom,  40—56 

SOUTHERN  INDIA, 

law  of  Smritis  not  binding  on  all  tribes,  2,  II,  44 
Aryans  and  Brahraans  of  secondary  influence,  6 
village  communities  in,  8,  201 
governed  by  Mitakshara,  26 

other  authorities  of  local  origin,  27 
eridences  of  polyandry,  51 
sale  of  wives  and  daughters,  62 
A  sura  marriage  still  prevails,  79,  80 
exogamy  and  endogamy  exist,  82,  83 
second  marriage  and  divorce,  88 
secular  character  of  adoption,  95 
See  Adoption,  3,  4 

SOVEREIGN.    See  Escheat  ;  Guardian. 
SPECIFIC  BELIEF  ACT,  602 
Sai  KRISHNA  TERKALANKARA. 

author  of  Daya«krahma-sangraha,  31 

SRUTI  AND  SHRITI, 

distinction,  between,  16 
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8TEP.CHILDBEN.    See  Qalf.Blood. 
fiTEP-MOTHEO, 

lier  right  to  be  a  gaardian,  19S 
does  iiot  saoceed  to  step-eon,  522 
ker  rights  ou  a  partitioo,  437 

8TRANGEB, 

hlM  right  to  compel  a  partitioo,  442 
of  sacoessioui  644 

STBIDHANUM, 

adopted  son  snooeeds  to,  168 
when  deducted  from  uiainteiiaDoe,  417 
devise  of,  by  married  woman,  370 
See  Woman's  Estatk. 

STUDENT. 

SDOoession  to  property  of  professed,  546 
when  ezolnded  from  inheritance,  559 

SUCCESSION, 

i*rincipU8  of  in  cam  of  Males,  457—475 
See  Inhkritanck. 

1.  Bengal  Law,  founded  on  religions  offerings,  459 

three  sorts  of  offerings,  460 
sapiudas,  sakalyas,  samauodakas,  ih. 
theory  of  relatioiisiiip  by  offerings,  ib. 

how  applied  to  females,  46:2 

diagram  explaining  system,  463 

2.  application  of  system  to  baudhns  or  cognates,  461 

definition  of  term,  %h, 
baudhus  e»  parte  patemd,  464 

maternd,  465 
ennmeration  not  exbaustive,  466,  535 
8.  mles  for  precedence  of  heirs,  4^ 

cognates  and  agnates  mixed  together,  ib. 

4.  dlitakshara  ignores  religions  principle,  468 

**  sapinda"  denotes  affinity,  469 
includes  saknlyas,  470 
tests  heirship  by  nearness  in  male  line,  471 

cognates  come  in  after  agnates,  ib, 
baiidhas  hare  no  relation  to  offerings,  472 

three  sorts  rank  by  affinity,  ib, 

females  included  in  Bombay,  ib, 

5.  Early  Law,    Inheritance  and  duty  of  making  offerings  went   by 

affinity,  473  ^ 

followed  analogy  of  coparcenership,  474 

why  direct  line  ceased  with  great>grandson,  ib, 
cognates  originally  not  heii*s,  473 

their  offeringjB  carried  no  right  of  heirship,  475 

how  their  claim  aix3Se,  ib. 

6.  Punjab,  Sikhs,  and  Jains  conform  to  Mitakshara,  ib. 

religious  principle  unknown,  ib. 
Principles  of  in  case  of  Females,  476—496 

7.  rights  of  women  in  polyandroua  families,  476 

in  early  joint  family,  ib, 
originally  not  heirs,  ib, 
only  under  special  text,  ib. 
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except  in  Western  India,  488,  490 
their  right  aa  heirs  arose  from  claim  to  maintenance,  477 
in  Western  India  do  not  lose  their  rights  by  marriage,  490 

8.  daughter  at  first  inherited  as  appointed,  478 

afterwards  on  principle  of  oonsang^iuity,  ih, 
religions  grounds  snbseqnent,  479 

different  principles  of  preoedence,  ih, 

9.  mother  and  grandmother,  480 

dififereut  grounds  of  claim,  tb. 

10.  widow  recognised  more  recently  as  heir,  481 

at  first  only  entitled  to  maintenance,  482 
property  set  aside  for  this,  483 

iuflaence  of  the  niyoga,  484 
only  inherits  to  separate  estate,  485 

except  in  Bengal,  486 

and  sometimes  in  Punjab  and  among  Jains,  485 
takes  it  even  in  undivided  family,  487 
roaeons  subsequently  given  for  her  succession,  488 
only  inherits  to  property  left  by  her  "husband,  ib, 

except  in  Western  India,  ib, 
not  in  place  of  a  disqualified  husband,  654 
partially  or  wholly  excluded  in  Punjab,  488 

11.  sister  has  no  religious  efiicacy,  489 

not  an  heir  by  express  texts,  ih. 
admitted  as  such  in  Bombay,  490,  541 

also  half  sister,  ib, 
take  equally  inter  ae.,  490 
excluded  in  Bengal,  491 

and  by  Benares  authorities,  492 

and  in  Punjab,  493 
recenily  admitted  in  Madras,  494 

discussion  of  the  decision,  495—497 
her  rights  after  a  re-union,  542 
Order  of,  498—546 

12.  issue  includes  grandsons  and  great-grandsons,  498 

all  take  at  onoe,  and  why,  ih, 

their  rights,  where  property  is  impartible,  499 

13.  illegitimate  sons  of  higher  classes  are  not  heirs,  503 

may  inherit  when  Sudras,  ih, 
whether  mother  must  be  a  slave,  504 

connection  must  be  lawful,  505 
probably  oontihuous,  ih, 
extent  of  his  rights  where  other  hours,  506,  507 

whether  he  excludes  widow,  i'6. 
do  not  inherit  to  collaterals,  508 

may  to  mother,  or  each  other,  ih, 
cannot  chum  by  survivorship  against  collaterals,  ib, 

unless  he  has  taken  jointly  with  legitimate  son,  ih, 

14.  widow ;  where  several  all  take  jointly,  5ut) 

senior  takes  impartible  property,  ib, 

manages  the  whole,  ih, 
they  cannot  effect  partition,  510 

except  as  matter  of  convenience,  ih, 
have  a  right  to  separate  enjoyment,  ih, 
chastity  essential  to  vesting  of  estate,  511,  549 

want  of,  does  not  devest  it,  511 
second  marriage  now  lawful,  512 
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what  rights  forfeited  by  it,  512 

15.  daughter  sometimes  excluded  hj  custom,  518,  517 

by  iiioontinenoe  or  phjsioal  defect,  ib, 
only  inherits  to  her  own  father,  ib.    . 

except  ID  Western  India,  541 
order  of  preoedence  where  several,  514 

take  jointly,  except  in  Bombay,  515 

no  right  to  partition,  ib. 
eldest  takes  imi>artible  property,  ih. 

16.  Daughter's  son,  renson  for  his  position  as  heir.  518 

excluded  by  special  custom  in  Northern  India,  517 
never  takes  till  after  all  admissible  danghters,  519 

supposed  exception  in  Bengal,  516 
several  take  per  capita,  519 
whether  they  take  jointly  with  survivorship  P  ib. 

eldest  of  all  takes  impnrtible  property,  ib, 
has  no  vested  interest  before  death,  520 
is  a  new  stock  of  descent,  ib. 
daughter's  grandson,  or  daughter's  daughter  not  an  heir,  ib. 

17.  parents,  difference  as  to  their  priority,  521 

mother  excluded  by  incontinence,  522 

not  by  second  marrisge,  t&. 
step-mother  not  entitled,  ib, 

18.  brothers,  whole  before  half-blood,  523,  542 

eren  in  Bengal,  when  undivided,  524 
undivided  before  dirided,  ib. 
illegitimate  succeed  to  each  other,  ib. 

19.  nephews  never  take  where  there  are  brothers,  525 

except  under  Mayukha,  wbere  those  of  the  whole  take  before 

brothers  of  half-blood,  528,  525 
sons  of  brother  who  has  taken,  represent  him,  525 

and  take  per  etirpet,  526 
take  on  their  own  account  per  capita,  ib, 
have  no  vested  interest,  ib. 

under  Mayukha  share  with  brothers,  525 
after-born  will  not  devest  estate,  526 
grand-nephews  succeed  in  default  of  nephews,  527 
same  rules  of  precedence  as  brothers.  525,  527 

20.  grandfather's  and  great-grandfather's  line,  529 

preoedence  as  between  parents,  529 
followed  by  their  issue,  t6. 

21.  sakuljras  and  samanodakas  under  Benares  law,  530 

priority  between  ascendants  and  descendants,  ib. 

22.  bandhns  under  Hitakshara  follow  all  the  above,  471,  531 

otherwise  under  Bengal  law,  467,  636 
right  of  sister's  son  as  such,  531 — 533,  555 

grand  uncle's  daughter's  son,  534 
preoedence  of,  under  MitakshHra,  535 

Daya  Bhaga,  536 
their  priority  in  Bengal  as  regards  sapindas,  537 

sakulyas,  539 
e»  parte  matemS,  their  position  in  Bengal,  540 

23.  Bombay  law  p>eculiar  in  admitting  female  heirs,  541 

case  of  sister  and  step -sister,  ib. 
widow  of  male  who  has  not  taken,  t&. 
daughter  and  niece,  ib. 

24.  of  pupil  or  preceptor,  544 
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fellow  trader  or  king,  604,  505,  544,  546 

See  Escheat  ;  Exclusion  ;  Hermit  ;  Be-union,  2  ;  Woman's  Estate. 

SUCCESSION  ACT, 

its  application  to  Hindu  wills,  890 
SUDBAS, 

supposed  to  be  the  aborigines,  S4 

mai-nages  of,  with  higher  castes,  t&. 

Asura  marriage  practised  by,  80 

See  Adoption,  6,  9,  12;  Partition,  4  j  Succession,  13 

SULKA.    See  Marriage,  2  j  Woman's  Estate,  13,  15 
SUPERSTITIOUS  USES, 
trusts  for  lawful,  895 
See  Religious  Endowment. 

SURRENDER, 

bj  Hindu  widow  to  next  heir,  591,  592 
SURVIVORSHIP, 

not  snooesaion,  prevails  in  joint  family,  246 

between  adopted  and  after-born  son,  158 

takes  precedence  over  claims  of  creditor,  305—808 
of  donee  or  devisee,  330,  335 

right  to  a  share  passes  by  under  Mitakshara,  432 

SUTRAS, 

their  nature  and  origin  ;  probable  period,  17 
in  general  earlier  than  works  in  verse,  19 
their  relative  antiquity,  18 

SWAYAMDATTA, 

one  of  the  subsidiary  adopted  sons,  64,  74 
now  obsolete,  75,  94 

TESTAMENTARY  POWEB.    See  Wills. 
THESAWALEME, 

its  value  as  evidence  of  Tamil  usage,  42 
TIRHUT.    Sea  Mithila. 
TODAS, 

polyandry  among,  59,  208 
TRADER, 

his  right  as  heir  to  fellow*  trader,  544 
TRUST, 

woman's  estate  is  not  held  as  a,  578,  579 

See  Benami  ;  Religious  Endowment;  Wills,  6,  7 

UNDIVIDED  FAMILY.    See  Joint  Family;  Patrurchal  Family. 
UNOBSTRUCTED  PROPERTY, 

explanation  of  term,  250 

heir  to,  has  a  vested  interest,  251 

UPANAYANA, 

what  it  is,  and  time  for  performing,  127 
a  bar  to  adoption,  128, 129 
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UPANAYANA— conemued. 

unlesa  (perhaps)  in  case  of  relations,  129 
and  in  Western  India,  ISO 
not  in  Kritrima  form,  186 

VACHBSPATI  MISEA. 

anthor  of  Yivada  and  Yya^ahara  Cbintamani,  29 
VARADRAJA, 

author  of  Vyavahara  Nimaya,  27 
VASISHTHA, 

relative  age  of,  18,  19,  21 
VATAN  TENURE, 

inalienability  of,  314 
VICE.    See  Exclusion,  2 
YUNANESWAEA.    See  Mitakshara. 
VILLAGE  COMMUNITIES, 

not  limited  to  Aryan  races,  8 

three  forms  of,  in  the  Pnnjab,  200 

still  traceable  in  Southern  India,  201 

fiction  of  common  descent,  202 

extinct  in  Bengal,  Western  and  Central  IndiA,  201 

never  existed  among  Nairs  or  Hill  tribes,  203 

not  necessarily  connected  with  polyandry,  209 

their  rise  nnd  dissolution,  210 

right  of  members  to  forbid  alienation,  212 

enforce  pre-emption,  213 
VIRAMITEODAYA, 

age,  authorship,  and  authority,  28 
YIYADA  BHANGABYANA.    See  Jagannatha/ 
YIYADA  CHANDRA, 

its  authority  in  Mithila,  29 
YIYADA  CHINTAMANI, 

age,  authorship,  and  authority,  i6. 
YIYADARNAYA  SETU, 

Halhed's  Gentoo  Code,  82 
YYAYAHABA  CHINTAMANI, 

age  and  authorship,  29 
YYAYAHARA  NIRNAYA, 

its  authority  in  Southern  India,  27 

WARD.    See  Court  of  Wards  ;  Guardian  ;  Minor. 

WASTE, 

by  heiress  in  possession,  what  amounts  to,  600 
may  be  restrained  at  suit  of  rerersioner,  ib, 
not  a  foi*feiture  of  her  estate,  ib, 
may  result  iu  her  dispossession,  ib, 

WESTERN  INDIA, 

evidence  of  customary  law,  3,  39 
works  of  authority,  28 
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difltinotiTe  dootrioes;  righto  of  females,  86,  472,  488—490,  518,  641 

adoptioD  hj  widows,  87,  101, 118 
Aflora  marriages  recognised,  80 
Di^oroe  and  widow  marriage  allowed,  89 
seoalar  obaraoter  of  adoption,  96 
Bee  Adoption,  6,  7, 12;  Succxssion,  7,  10,  11,  19 

WHOLE  BLOOD.    See  Half  Blood. 

WIDOW, 

formerly  allowed  to  remarry,  88 
also  by  local  asage,  89 
now  by  statute,  612 

excluded  from  saocession .  as  a  daughter,  479,  614 
See  Adoption,  8,  4,  6,  16 ;  Maintbnance,  1,  7 ;  Partition,  8 ; 
StTCCBssioN,  10,  18, 14 ;  Woman's  Estate. 

WIDOWER.    Sde  Adoption,  2 

WIFE.    See  Adoption,  2,  6 ;  Kbitbima  ;  Maintbnakcx,  4,  7 ;  Ma&biaob  i 
Partition,  7 ;  Will  8  ;  Woman's  Estatb. 

WILLS, 

1.  originally  unknown,  867 

not  specially  fayonred  by  English  Judges,  ih, 
originated  from  Brahmanical  influence,  868,  894 

2.  their  progress  in  Bengal,  869 

Southern  India,  871 — 872 
finally  established  by  Priyy  Council,  878 — 876 
effect  of  their  decision,  876 
and  High  Court,  878 
Bombay,  879 
8.  testamentary  power  of  minor  or  married  woman,  870 
4.  whether  power  of  devise  the  same  as  that  of  gift,  871,  876,  878,  880 
does  not  prevail  against  suryivorship,  880 
absolute  in  Bengal,  884 

except  as  to  righto  of  maintenance,  424 
6.  devise  with  g^t  over,  882 

donee  must  be  in  existonce  at  death,  886 

6.  trust  for  successive  persons  valid,  884  • 

provided  purposes  are  legal,  and  donees  capable  of  toking,  886 

7.  estoto  unknown  to  Hindu  law  invalid,  886 

estate  tail  illegal,  886 

trust  for  accumulation,  887 

unlawful  conditions  of  tenure,  887,  446 

postponement  of  estate,  tb. 

estate  left  in  abeyance,  ib, 

8.  heir  takes  what  is  not  validly  devised,  886,  888 

how  disinherited,  888 

9.  will  may  be  oral,  888 

no  special  form  necessary,  ih, 

how  revoked,  ih, 

operation  of  Hindu  Wills  Act,  890 

Probate  and  Administration  Act,  892 
10*  construction  according  to  intention,  888 

what  creates  estoto  of  inheritonce,  ib. 

when  vague  or  illegal  disposition,  ib. 

devise  to  son,  ito  effect,  262 
11*  possession  not  necessary,  889 

idiot|  infanti  or  disqualified  heir  may  take,  ib, 

98 
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WOMAN'SBBTATB, 

i%  pnperiy  inKtritsd  from  MaUt,  560—607 

1.  different  meaninga  of  Biridhanam  in  HilakaliBm  and  Daya  Bhaga, 

660,  666,  614 

2.  two  qualities  of  estate  inherited  from  a  male,  661 

scanty  aathoritj  in  early  writers,  663 
origin  of  restrictions  on  alienation,  668,  66i 
dependent  condition  of  women,  663 
influence  of  religions  principle,  664 
8.  restrictions  apply  to  all  female  heirs,  666 
larger  rights  of  widow  among  Jains,  697 
text  of  Mitakshara  examined,  666 

held  not  to  apply  to  estate  of  widow,  667 — 669 
or  of  mother  or  grandmother,  ih, 
or  of  daughters,  668 

except  in  Bombay,  669—670 
sisters  take  absolntely  in  Bombay,  671,  672 
share  on  partition  subject  to  same  limitations,  677 
where  express  powers  of  alienation  are  given,  677,  584 

4.  nature  of  woman's  estate  i  she  is  not  a  trustee,  678,  679 

her  general  powers,  678 

acta  in  excess  invalid,  ib. 

bind  her  own  life  estate,  688 
has  full  power  of  enjoyment,  679 

may  not  waste  or  endanger  estate,  ib, 
represents  estate,  695,  605 

reversioners  bound  by  decree  or  Statute  of  Limitations  which 
binds  her  interest,  ib, 
unless  decree  fraudulent,  ih, 
effect  of  declaratory  decree  against,  605 
6.  accumulations  made  by  husband  follow  his  estate,  680 
after  his  death  and  before  delivery  to  her,  ib, 
by  widow  herself  are  accretions,  to  estate,  681 
unless  kept  apart  by  her,  ib, 
or  mere  cash  balances,  681,  588 
purchases  by  widow  out  of  her  sayings,  681,  682 
where  she  has  received  power  to  appropriate  profits,  584 
their  descent  to  heirs  of  husband  or  of  herself,  581,  584 

6.  her  power  of  disposition,  578 

for  religious  or  charitable  purposes,  586 

family  ceremonies,  586,  5^ 

husband's  debts  ;  maintenance,  587 

necessaiy  purposes,  588 

arrears  of  government  revenue,  589 

effect  of  her  extravagance  or  mismanagement,  ib, 
may  sell  part  of  estate,  though  possible  to  borrow,  ib, 

must  wait  for  necessity  or  pressure,  587,  589 

must  profess  to  bind  estate  and  not  merely  herself,  690 
no  larger  power  of  over  self  •acquisitions  inherited,  597 

except  among  Jains,  597 
nor  oyer  moveable  property,  598 

unless  perhaps  in  Western  and  Southern  India,  and  in  Mitbila, 
598 

7.  consent  of  reversioners  renders  transaction  valid,  591 

whose  consent  necessary  and  sufficient,  691,  592 

in  Malabar,  698 
how  evidence,  ib, 

5,  onus  of  proof  where  her  acts  are  disputed,  694 
evidence  to  establish  their  validity,  ib. 
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9.  effect  of  exeoaMon  for  persoeal  debt  of  heiress,  696 
for  debt  binding  estate,  «6. 

suit  most  be  framed  with  that  view,  ih* 
for  debt  of  last  male  holder,  696 

where  deoree  obtained  against  him,  ib. 
heiress  saed  as  representing  him,  ib* 

10.  remedies  against  wrongful  acts,  699 
only  reyersioners  can  sae,  ib, 

to  restrain  waste,  600 

what  amoauts  to  waste,  %b, 
result  of  suit,  ih, 

none  for  acts  of  stnmger,  ib. 

11.  declaratory  suits  to  nsoertain  title  to  succeed  not  allowed,  601 

to  set  aside  adoption,  608 

or  alienation,  604 
are  at  discretion  of  Court,  603 
not  allowed  unless  refusal  would  injure  plaintiff,  604 

nor  for  collateral  purposes,  603 
their  effect  in  binding  third  parties,  606 
statute  of  limitation  in  case  of,  604 

12.  equities  on  setting  aside  acts  of  heiress,  606 

none  where  her  act  wholly  invalid,  ib, 
where  sale  in  excess  of  necessity,  ib, 

made  unnecessarily  to  pay  off  mortgage,  607 

13.  principles  of  descent  of  property  inherited  by  a  woman,  where  she 

takes  limited  interest,  566—569 

dispute  founded  on  text  of  M  itaksfaara,  666,  667 
where  she  takes  absolute  interest,  673 
in  property  not  inherited  from  males,  608—627 

14.  origin  and  growth  of  her  peculiar  property,  609 

early  texts  defining  it,  611 
origin  and  meanings  of  sulka,  78,  610,  612 
property  inherited  or  devised,  612,  618 
does  not  involve  idea  of  being  at  her  exclusive  disposal,  614 
meanings  of  Tautaka,  Ayautaka,  and  Saudayika,  613 
purchases  with,  and  savings  of,  follow  character  of  fund,  ib, 
16.  power  of  disposition  over  it,  614 — 617 
absolute  over  saudayika,  616 

except  land  given  by  husband,  617 
and  over  property  inherited  from  a  female,  616 
and  over  all  her  property  after  husband's  death,  616 
and  over  property  acquired  by  her  as  widow,  ib, 
subject  to  husband's  control  in  other  cases,  ib, 
but  not  to  that  of  any  other  person,  ib, 
lapses  to  him  by  her  death,  ib, 
restricted  in  case  of  land  given  by  husband,  617 

unless  express  powers  of  alienation,  ib, 
power  of  husband  to  appropriate,  615,  616 
creditors  cannot  seise  it,  616 
extent  of  woman's  liability  for  her  debts,  616 
16.  principles  upon  which  it  passes,  618,  619,  621 
case  of  a  maiden's  property,  618 
descent  of  Sulka  by  Benares  law,  78,  620 
different  rule  in  Bengal,  626 
of  Yautaka  by  Benares  law,  621,  622 

in  Bengal,  623 
of  gifts  subsequent  and  the  husband's  gifts,  624 
according  to  the  Mitakshara,  ib. 
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the  other  Benares  writers,  624 
the  Bengal  writem,  625 
of  property  received  from  a  father,  626 

aoeording  to  Benares  school,  622 
of  all  property  not  otherwise  provided  for,  622,  627 
only  makes  one  descent  as  stridhanam,  627 
how  it  passes  on  second  descent,  ib, 
doctrine  of  Mayakha,  ih, 

WRITING, 

not  necessary  in  case  of  adoption,  102, 145 
alienation,  865 
wills,  888 

benami  transactions,  401 
partition,  454 
TAJNAVALKYA, 

age  and  authorship,  22 

YAUTAKA.    See  Woman's  Bstatk,  18, 15 

ZBMINDAEY.    See  Auination,  4;  Impabtiblb  Pbopbbtt;  Pbimoobmitueb, 


/ 
-     THE  END. 
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